IN RE: WORLD IMPORTS, LTD. Doc. 15

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WORLD IMPORTS,LTD., et al.,

Appellees,
V. CIVIL ACTION
NO. 13-5085
OEC GROUP NEW YORK,
Appdlant.

MEMORANDUM OPINION

Tucker, C. J. January 22, 2015

Presently, before this Court is an appeal from a July 25, 2013 Order entered by the
Honorable Stephen Raslavich, United States Bankruptcy Judge for the Eastéchddistr
Pennsylvania, granting the Complaint for Turnover filed\ppelleesworld Imports, Ltd.
(“Debtors™). Upon considettzon of the parties’ briefs and exhibithjs Cout affirms the
judgment of the Bankruptcy Court.

FACTUAL BACKGROUND

Appellant OEC Group New York (“OEC’$ a nonvessel operating common carrier
(“NVOCC”) thatinternationally transports merchandfse the Debtorsby the seaThe Debtors
are wholesale purchasers of furnitUddC arrangesdirect shipping to the Debtors’ warehouse,
pick up of goods at Debtors’ warehousellsbtors’ domestic carrier, ahipment of the goods
to Debtors’ customers throughout the United StaféseAppellant’s Br. at 3, Doc.)3

On July 3, 2013, the Debtopgtitionedfor relief under Chapter 11 of the Bankruptcy

Code. Upon doing so, the Debtors sought to compel the turnover of goods in OEC’s possession.
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At that time, OEC held claims against the Debtors for freight, storage, ands/ahipping

charges relating to the Debtors’ goods in the amount of $1,452,956. Of that amount, $458,251
consisted of charges relating to goods in OEC’s possession at the time of the byupeatigdn

(the “Landed Goods}he remaining $994,705 consisted of freight and related charges
associated witlgoods OEC previously delivered and released to the DeltterSRrepetition
Goods). OEC also kld claims for goods in transit, which had not yet arrigethe time

(“Goods in Transit”) OEC claims that the value of the goods in its possession at the time of the
Bankruptcy Court Order was approximately $1,926,368eid. at 6). The Debtors offered to

pay to OEC freight charges the Landed Goods approximately $120,00@r OEC'’s turnover

of the goods in its possession, but OEC refused this offer.

On July 12, 2013, OEC filed a Motion to Lift Stay in the bankruptcy action, asserting that
it was a secured creditor with a possessory lien on g@eiS claimed that it was entitled to
refuseto release the Landed Goods unless and until the Debtorsaad$orghe Prepetition
Goods. OEC argued that it had a maritime lien on the goods in its possbhasextended to the
Prepetition Goods because the parties agreed to extend the lien on all of the Pedyersy for
all amounts due OEC. To support this propositidBC elied onits tariff and the termand
conditions of its bills of lading, invoices, and credit agreement with the Debtors.eliter®
maintained that OEC held a lien on the Landed Goods and the Goods in Transit, but not the
PrepetitionGoods because OEC had already released the Prepetition Goods without requiring
payment.

On July 18, 2013, the Debtdiked an adversary proceeding against OEC seekibegy
alia, turnover of the goods in OEC’s possession. The Debtors argued that OEC did not have a

maritime lien or common carrier lien on goods to secure the Prep&itiods. On July 25,



2013, the Bankruptcy Court granted the Debtors relief and ordered OEC to turn over th@goods i
its possession upon the Debtors’ payment of the $120,000 in freight charges for the Landed
Goods. The Bankruptcy Court also held that OEC did not possess a maritifioe flengoods

in its possession for the Prepetition Godldse Bankuptcy Court issued a written Opinion on
August 14, 2013 in support of its July 25, 2013 Order. In compliance with the Bankruptcy Court
Order, the Debtors remitted the $120,000 freight charges to OEC and OEC subseelaasibylr

the goods in its possession to the Debtors.

On August 1, 2013DEC appealethe Bankruptcy Court’s Order to this Court requesting
that this Court reverse the Bankruptcy Court’s deciaiwtorder the Debtors to pay to OEC all
amounts owed for transportation serviciisernatively, OEC requests that this Court enter an
Order providing OEC with replacement liens on the Debtors’ assets in the am&ar328,363,
the amount at which OEC claims the goods in its possession at the time of the BarRowwtcy
Order were valuedDECraises two issues on appeal: 1) “Whether express provisions in
maritime contracts giving the transportation provider liens on goods in its possts freight
charges on those goods, as well as for unpaid charges on prior shipments, are egifarcd2pl
“whether contractual maritime liens prime Uniform Commercial Code (“UCC”) ibgcur
interests.” [d. at 2).

STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 158(a), jurisdiction is proper in this Court. In reviewing the
Bankruptcy Court’s judgment on appeal, this Court reviews the Bankruptcy Court’s legal
determinationsle novo, its factual findings for clear error, and its exercise of discretioarfor

abuse thereotee, e.g.In reHeritage Highgate, Inc679 F.3d 132 (3d Cir. 20}4n re

GrayboyesNo. 05-1780, 2006 WL 43754&t*3 (E.D. Pa. Feb. 22, 2006).



DISCUSSION
A. OEC Does Not Possess A Valid Maritime Lien On the Prepetition Goods
OECasserta maritime lierfor the freight charges associated witle goods in its
possession at the time of the Debtors’ bankruptcy petiéisnvell as charges associated with the
Prepetition Goods. OE@aintaingthat the parties agreed to extend the maritime lien beyond the
charges for goods iits possessionlo support its claim that it holds a valid marititren, both
for the goods in its possession and for the Prepetition GQ&EIS,primarily relies on two cases,

The Bird of Paradiser2 U.S. 545 (1866) ar@ray v. Freights of the Katé3 F. 707 (S.D.N.Y.

1894).
Maritime liens are an ancient feature of admiralty doctrine providing figgta the

victims of certain maritime torts and contract breach@artinal Shipping Corp. v. M/S Seisho

Maru, 744 F.2d 461, 466 (5th Cir. 1984). “Under United States law, a shipowner holds a

maritime lien on cargo for charges incurred in the course of carriage.” EagleeMaanspCo.

v. A Cargo of Hardwood Chips, No. 98-1919, 1998 WL 382a412 (E.D. La. July 8, 1998)

(citing Arochem Corp. v. Wilomi, Inc., 962 F.2d 498, 4@¢h Cir. 1992)). Mritime liens exist

to facilitate commerceggrovidinga securitydevice to keep ships moving in commerce while

preventing them from escaping their del8seRiffe Petroleum Co. v. Cibro Sales Corp., 601

F.2d 1385, 1389 (10th Cir. 1979). A maritime lien also affords the consignee a lien on the ship,

which is conditional on the delivery of the goo8geThe Bird of Paradise, 72 U.S. at 562—-63

(“Whenever the owners of the ship constitute one party, and the owners of the carferthe ot
the law of freight applies, and the fundamental rule . . . is that the rights of the ix@spadies
are reciprocal, and that each has a lien against the other to enforce thgse righfBank One,

Louisiana N.A. v. MR. DEAN MV, 293 F.3d 830, 834 (5th Cir. 2002) (“Shipowners contract for




the safe custody, due transport, and right delivery of the cargo, and for thenpederof their
contract the ship, her apparel and furniture, are pledged in each particalaarzhthe shipper,
consignee, or owner of the cargo, contracts to pay the freight and charges, andIfidirtent

of their contract the cargo is pledged to the ship, and those obligations are reciprode, and t
maritime law creates reciprocal liens for their enforceme(gLipting The Maggie

Hammond 76 U.S. 435, 450 (1869)).

Maritime liers are established by operation of law. $ke Bird of Paradise, 72 U.&

555(stating that a maritime lien “arises from the usages of commerce, indepgoddne

agreement of the parties, and not from any statutory regulati@eg glspVestoil, Ltd. v M/V

M Pioneer 148 Fed. Appx. 898, 900 (11th Cir. 2005) (“[1]t is settlaw in the United States
that a maritime lien can arise only by operation of law, regardless afgragment between the

parties.”);Marine Oil Trading Ltd. v. Motor Tanker PAROS, 287 F. Supp. 2d 638, 644 (E.D. Va.

2003) (“While a maritime lien does se by @eration of law rather than by agreement between
the parties, there are a number of reasons for including contractual langutigg dierparties
to the existence of a lien on the ship. This language does not, however, actuallyedivéhes
lien.”).

Maritime liensarestricti juris, secretly operatinfto the prejudice of general creditors

and purchasers without notic&/andewater v. Mills, Claimant of Yankee Blad® U.S. 82

(1856);0saka Shosen Kaisha v. Pacific Exdaimber Co., 260 U.S. 490, 499 (1928%. a

result, maritime liens cannot be extended by dangtion, analogy or inference; they must be

strictly construedSee e.g, Osaka Shosen Kaish260 U.S. at 499Melwire Trading Co., Inc. v.

M/V Cape Antibes811 F.2d 1271, 1273 (9th Cir. 1987).




The maritime lien is possessory in naflet it “is lost by arunconditional delivery to

the consignee.lh re 4,885 Bags of hiseed66 U.S. 108, 113 (186{¢mphasis adde3ee, e.g

Atlantic Richfield Co. v. Good Hope Refineries, Inc., 604 F.2d 865, 872 (5th Cir.; 1a@e

Marine TranspCo., 1998 WL 382141, at *2 the maritime lien is preserved, tbarrieror

shipownemay retain thgoods until the amount of the lien is paid.
The Supreme Court has endorsed the contractual modification of maritime liersvn a f
limited contexts. For example, parties may “frame their contract as to excluaedtitiene lien]

altogether.” The Bird of Paradisé2 U.S. at 555. Parties may alsbraf the existence of the

maritime lien, or extend or modify itd. Whereparties choose to extend or modify the maritime
lien, this modification is limited to very specific circumstances. As stated by the@apCourt

in The Bird of Paradiseparties

may agree that the goods, when the ship arrives at the port of destination, shall be
deposited in the warehouse of the consignee or owner, and that the transfer and
deposit shall not be regarded as the waiver of the lien; and where they so agree,
the settld rule in this court is, that the law will uphold the agreement and support
the lien.

Id.; see als@’he Eddy 72 U.S. 481, 495-96 (1866) (“Parties may agree that the goods shall be

deposited in the warehouse of the consignee or owner, and that the transfer and depusit shall
be regarded as a waiver of the lien, and where they so agree the courts altydntiuphold

the agreemerdand support the lien . . . ."); In re 4,885 Bags of Linseed, 66 U.S. a3 14Hf

it appears by the evidence thatls@an understanding [that transferring the goods from the ship
to the warehouse shall not be regarded as a waiver of thélileaist between the parties,

before orat the time the cargo was placed in the hands of the consignee . . . a court ofyadmiralt
will regard the transaction as a deposit of the goods, for the time in the warelmouset as an

absolute delivery; and, on that ground, will consider the stvper as still constructively in



possession, so far as to preserve his lien’)..In.The Bird of Paradisehe Supreme Court

explains that an agreement will preserve a maritime lien where it would othervoss, lvehen
a shippetransfersgoods to the consignee’s warehouse. The agreement authorizes a conditional
delivery.

Courts permit the extension or modification of maritime liens in the comtesé fully

describedn In re 4,885 Bags of Linseeut of practical concernsnamely to facilitate trade. As

explained in_In re 4,885 Bags of Linseed, courts consider equitable principles andytsearsh
necessities of trade when executing maritime contracts andg@hsS. at 114. The necessities
and usages of trade often require that the cargo pass into the hands of the cbefigade

pays the freightld. The shipowner’s interest is such that “his vessel should discharge her cargo
as speedily as possible after heiival at the port of deliveryihstead of waiting for the

consignee to pay the freight at the consignee’s convenience or waitinmigtceethe lien in

court.ld. The consignee may also want to wait for the cargo to be dischiaefme paying

freight charges so as to ascertain #ibhof the goods arrived undamagéi. Accordingly, such

a delivery would not waive the lien.

It is in thiscontext described imMheBird of ParadisendThe Eddy and more fully

detailedin In re 4,885 Bags of Linseetthatthe Supreme Court contemplated the extension or
modification of maritime liensSpecifically, those casgsnlike the instant matter, dealt with the
limited context ofassertinga maritime lienon an existing shipment for those same gollds.
Supreme Court decision has addressed whether parties may contractuallyanmodifiime lien
to make the delivery of existing shipments contingent on the consignee’s pagmedreddy-
delivered shipment#\s maritime liens are to be strictly construed, this Court dec&S’'s

invitation to extend or modify maritienliens beyond the circumstandedicated by Supreme



Courtprecedent. Se®sakaShosen Kaisha, 260 U.S. at 488lwire Trading Cqg.811 F.2d at

1273.
In this case, OEContends that it contractually extended its maritime lien on the existing
shipment (the goods in its possession at the time of the Debtors’ bankruptcy petitemire

payment for the Prepetition Goo@ECrelieson The Bird of Paradiséor the premise that

parties may contractually modify or extend a maritime lien as they chooskatmdurts will
uphold the purported liein doingso, OECbroadly construes éhSupreme Court’s holding in

The Bird of Paradisandendeavors tpersuadéehis Court thafhe Bird of Paradise would allow

OEC to extend its maritime lien @m existing shipment to goods previousieased and
delivered. However, as detailed abo@&Cs argument is plainly not supported by Supreme
Court precedent or equitable principles.

In The Bird of Paradisg¢he Supreme Court stated that the parties may “extend or

modify” a maritime lien. 72 U.S. at 555. Howevé&éhe Bird of Paradisdealtonly with the

limited context of extending a maritime lien on goods past the initial delivery of those same
goods. For practical reasondghere there is annderstanding between the partiég discharge
of goods to the consignee prior to payment woulddigplace the maritime liesee, e.g.In re

4,885 Bags of Linseed, 66 U.S. at 1lMthe instant mattehoweverthe practical

considerations undergirding the Court’s reasoning in In re 4,885 Bags of L argeaisent.

There was no situatiamplicating a speedy discharge of cargo to facilitate comm&8esd.

Here, he Prepetition Goods had already been delivered to the Debtors. OFtssdgsethe
Landed Goods and the Goods in Traasihe time of the bankruptcy petitiddowever, OEC
did not seek to extend its maritime lien to ensure payment of thoseigatsigossessiopast

delivery. In fact, the Debtors offered to pay the $120,000 in freight charges for thosengoods



OEC's possessions. Instead, OEC sotgleixtend its maritiméen for the Prepetition Goods,
which had already been delivereahd perhaps, in the hands of others. Consistent with Supreme
Court precedent, OEC’s maritime lien wollave extendednly tothe existing shipmentthe

goods actually inits possession at the time of the bankruptcy petition th@Prepetition

Goods, those already unconditionally delivered.

In Atlantic RichfieldCo. v. Good Hope Refineries, the Fifth Circuit conclutieat the

parties did not intend to contractually mod#ynaritime lien on undelivered cargoes to secure
unpaid charges on alreadglivered cargo. 604 F.za 873. In refusing to interpret the contract
in this manner, the Court noted tlaat extended maritime liemould extend to subsequent
cargoes bought by innocent third parties:
The expansive interpretation of this maritime lien clause adopted below would
have consequences far beyond the situation where the cargo belonged to the
charterer and was seized before it left the vessel. The lien for the dedastof
voyages would extend to cargo owned by others, and might, if all the other terms
of the entire clause were literally enforced, follow that cargo after delieggn
if all freights due for its carriage were paid.
Id. Consequently, the Court declined to adopt such an expansive interpretation of the lien.
Similarly, equitable considerations do not support allowing parties to exteaditime
lien on current shipments alreadydelivered shipments. Doing so could yerell prejudice
third-party purchasers of undelivered goadisl frustrate tradeSpecifically, the shipper’s refusal
to deliver goods on the condition that the consignee joaydreadydelivered goods could
prejudice the innocent purchaser of the consignee’s undelivered §a®its. A third-party
purchaser of the undelivered goods would have no notice that the goods it purchased could be
withheld pursuantat a maritime lien on previouskhipped goods. Accordingly, equitable

considerations do not supp@ermitting the parties to contractually modify a maritime lien in

the manner proposed by OEC.



OEC next relies ofsray v. Freights of the Kater the proposition that maritime liens

can be extended by contract and will be enforced according to the terms upon whitti¢se

agreed. 63 F. 707 (S.D.N.¥894). InEreights of the Katea bankindirm issued lines of credit

to a steamship compaioy the condition that “all freight moneys earned and to be earned . . . are
hereby pledged and hypothecated to” the banking fatnat 710. The steamship company

failed, and likewise failed to fully compensate the bankers for the funds withdramvrite
bankers'line of credit.ld. Accordingly, the banking firm filed suit in equity to impound the
freights pursuant to the express hypothecatohrat 711.The court held that the express
hypothecation between the banking firm and the steamship compargymaritime contract,
creating a general lien as to all freights of the company’s line, inclidtinge voyages of the

same vessels “except as against subsequent bona fide purchasers or incusnoraidee lien

is paid, or lost by lachesld. at 74.

Freights of the Katedoes not involve a maritime lien between a shipownearrierand

a buyer of goods—where the shipowoercarriermay assert a lien on the carfgo the freight

and the buyer may assert a lien on the S®@@The Bird of Paradis, 72 U.S. at 563; Bank One,

Louisiana N.A, 293 F.3d at 834. The maritime lien at issue was between a steamship company

and a banking firm. The banking firm did not seek to purchasesatigein question. The firm
sought to assert a lien against the freight, not the steamships. This case doe&sotlaedr

scenario discussed in The Bird of Paradise, where the shipowner’s failure to theltergo

permits the buyer to assert a lien onghg. The court did not discuss The Bird of Paradrise

the propriety of extending a maritime lien beyond the limited context approvedtimatea

Thus,Freights of the Kates factually distinguishable. Any persuasive value that Freights of the

Katemayhave is undercut by the court’s lack of discussion as to the reciprocal obligdtions

10



ship and cargd&SeeThe Bird of Paradise, 72 U.S. at 568 alsdrauss Bros. Lumber Co. v.

Dimon S.S. Corp., 290 U.S. 117, 125 (1933) (explaining the mutual and reciprocal nature of the

obligations of ship and cargo under the contract of affreightment). The preseng dsput

factually analogous to The Bird of Paradmsich discussed the reciprocal obligations between

a shipowner and the owner of the ship’s cargo. Accordingly, this court concludEseligats of
the Katedoes not authorize the contractual extension of a maritime lien outside of the limited

context discussed in The Bird of Paradise where, as here, the parties inclyde & lgoods

and a carrier.

OEC also relies okagle MarineTransp Co., where the terms of the parties’ contract

purported to extend a maritime lien to previous shipments. 1998 WL 3824d\e. Marine
Transport Co. (“Eagle”) contracted to ship woodchips for Guthrie Corporation (“&)thrhe
contract provided Eagle “a maritime lien on all cargo which it may taasdrenforce to ensure
payment of the freight and demurrage on all current en route shipmerdar Aedcompleted
shipments.” Id. at *1 (emphasis added). After Guthrie failed to pay freight charges, Eagle
asserted a maritime lieam the woodchips. The court did not specify whether the unpaid freight
charges were for past shipnewor the present shipments issue was whether Eagle
unconditionally discharged the woodchitisereby displacing the liedhe court determined that
the parties intendefr the liento survive delivery. The court did not discuss whether a maritime
lien may validly extend to freight charges on past shipménssalso unclear whethdne lien at
issue was asserted to enforce payment of freight charges to previous shipmeeigu&dlys

Eagle Marine Transp. Cdoes not provide any meaningful support for OEC’s position.

OEC unavailingly turns teeveral other cases to support its effort to extend its maritime

lien to the Prepetition Goods, but the Court is unconviredCapital Transp., Inc. v. U.S., 612

11



F.2d 1312 (1st Cir. 1979) (holding that relevant tariffs provided that carriers’ liens slrvive
delivery of goods, but failing to discuss extending lien for already-delivgreds to subsequent

shipments)Arochem Corp., 962 F.2d at 500 (concluding that parties must have intended the

maritime lien to survive delivery for practical purposes; hence delivergaraditional because
“[n]o rational person would establish a lien on cargo for certain costs that ardefudebvery

of the cargo but have delivery of the cargo extinguish the lien”); Logistigst., Inc. v. One (1)

Pyramid Tent Arena86 F.3d 908 (9th Cir. 1996) (holding that a NVOCC preserved its cargo

lien by maintaining actual or constructive possession of cargo, but not addressirsjon of

lien to prior or future cargo); Cross Equip. Ltd. V. Hyundai Merch. Marine (Ame.) P14 F.3d

1349 (5th Cir. 2000) (discussing whether a carrier had a valid maritime lien over uretklive
cargo where the shipper did not pay repair charges, but failing to discuss tisoexté a

maritime lien on alreaddelivered goods to subsequent shipmenglerskSealand v.

Eurocargo Express, LLNo. 02-3230-MLG, 2004 WL 1950372 (C.D. Cal. Apr. 8, 2004)

(addressing the enforcement of a general lien, not a maritime lien, whérer peitty debated
the validity of the lien provision establishing modifying a maritime lien).

For the foregoing reasons, the Court concludes that the provisions in OEC’s aeitlract
the Debtors purporting to give OEC a lien on goods in its possession for freigigshar the

Prepetition Goods is unenforceable.

B. Although Maritime Liens Prime UCC Security Interests, OEC Cannot Assert A
Valid MaritimeLien

OEC limits the second question it presents on appeal to this Ceunetber contractual
maritime liens prime UCC security interesSeéAppellant’s Br.at 2 Doc. 3. Central to OEC'’s

argument is its mistaken assumption that it possessed a valid maritime lien for thi&direpe

12



Goods. OEC disputes the Bankruptcy Court’s analysis of OEC’s claims under theddew Y
Uniform Commercial Code (“UCC;)UCC § 7-307(1) contendirtat the UCCdoes not govern
maritime liens, which prime UCC security intere¢8eeid. at 22). Specifically, OEC claims
that itssupposednaritime lien “on the goods in its possession primes the lien of any non-
maritime secured creditor, including the security interests of PNC Bddkat(24). The
Debtors do not dispute that maritime liens prime UCC security interests, but tlaglyargue
that the Prepetition Goods are not secured by a valid maritime($eeAppellee’s Br.at 15
Doc. 6.

Since this Court has concluded that OEC does not possess a valid maritime lien for the
Prepetition Goods, OEC’s arguments here also@#IC correctly arguethat maritime liens

prime UCC security interestSee, e.g.The J.E. Rumbell, 148 U.S. 1 (1898nited Shipping

Serv. Three, Inc. v. U.S. Express Lines, Ltd., No. 98-950, 1998 WL 770599, *2—*3 (E.D. Pa.

Nov. 5, 1998)“Maritime liens customarily have priority over other security inter8sts.
However, OEC cannot assert a maritime lien to pamgUCCsecurity interestsThe Court
need not address whether OEC’s general lien primed PNC Bank’s security snberése
Debtors’ property, as this issue was not raised on appeal.
CONCLUSION
For the foregoing reasons, the Court affirms the July 25, 2013 Bankruptcy Court Order.

An appropriate Order follows.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WORLD IMPORTS,LTD., et al.,

Appellees,
V. CIVIL ACTION
NO. 13-5085
OEC GROUP NEW YORK,
Appdlant.
ORDER

AND NOW, this 22nd day of January, 2015, upon consideration of Appellant OEC
Group New York’s Appeal of the Bankruptcy Decision (Doc. 3), AppeMgedd Imports Ltd's
response in opposition thereto (Doc. 6), Appellant’'s Reply Brief (Doc. 7), Appellant
Supplemental Brief (Doc. 12), Appellee’s Supplemental Brief (Doc. 13), and alltbthbriefs
and materials submitted by the partiédsISHEREBY ORDERED AND DECREED that the
Bankruptcy Decision rendered by Honorable Stephen Raslavich of the UnitedBaiatesptcy
Court for the Eastern Districtf Pennsylvania in In re World Imports, Ltthc., Bankr. Nos. 13-

15929, 13-15933, 13-5934, 13-15935, Adv. N&00402is AFFIRMED.

BY THE COURT:
/s/ Petrese B. Tucker

Hon. Petrese B. Tucker, C.J.
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