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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GARY SHUMATE and
ALISA SHUMATE
Plaintiffs,
: CIVIL ACTION
V. NO. 13-6610

BRIAN MATURO;

MICHAEL VOETELINK;

PENNSYLVANIA STATE POLICEand

COMMONWEALTH OF PENNSYLVANIA
Defendang.

MEMORANDUM

Jones, |1, J. October 15, 2014

l. INTRODUCTION

Plaintiff Gary Shumanterings the aboveaptioned action, aljing thatDefendans
violated state and federal laws by utilizing excessive force while arrestingHigwife, Alisa
Shumante, brings a state law claim for loss of consortium. Now pending beforeuhissC
Defendand’ Motion to DismissPlaintiffs’ Complaint For the rasons set foh below,said
Motion shall begranted®

. FACTS

On November 19, 2011, at approximately 12:45 A.M., Plaintiff Gary Shumate was stopped

by Troopers Brian Maturo and Michael Voetelink, while operating his vehicle oreR6@tin

! This Court notes that Plaintiffs initially failed to respond to Defendanttidvi to Dismiss
within the time allotted by rule. This Court issued a rule to show cause as theumption
should not be granted as unopposed, prompting Plaintiffs to file a Response.
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Chadds Ford Township, Delaware County, Pennsylvania. (Compl. § 10.) Troopers Maturo and
Voetelink are employedytthe Pennsylvania State PolicgCompl.q{ 56.)

The Troopers asked Mr. Shumate to exit his vehicle and to perform a serieg of fiel
sobiety tests.(Compl.f1 1212.) They subsequently arrested Mr. Shumate for suspicion of
driving under the influence of alcohol. (Compl. { 1Af)the time of his arresfroopers Maturo
and Voetelink placed metal handcuffs on Mr. Shumate’s wr{&enpl. 1 14.) Mr. Shumate
alleges that the handcuffs were fastened too tightly behind his back and he imgnediate
experienced extreme paifCompl. 1 1415.) He further alleges that rexpressed his
discomfort to the Troopers, but they refused to aid him. (Coffipl617.) Mr. Shumate was
then placed in the rear seat of the Troopers’ patrol cawasdllegedly forced to sit on top of
his handcuffed wrists. (Compl. {1 17.) He claims that he notified the Troopers a se@aofl tim
his discomfort.(Comg. 1 18.)

Troopers Maturo and Voetelink transported Mr. Shumate to a hospital for blood work and
then processed him at the Pennsylvania State Police barracks in Media, Peraxsytvampl i
19.) Mr. Shumate was released from custody at 3:30 A.M., that same day. (Compl.  20.)

Mr. Shumatdurther alleges that later the same dayctmplained to his friends, Mr.
Christopher Cabott and Mr. Donald Terry Moore, Jr., that his left wrist wasrenex pain,
caused by the metal handcuffs used during his arrest. (Compl. 11 23, 25.) Mr. Shumate did not
seek medical treatment fbis wristimmediately, but insteaclaims he‘took greatcare to avoid
using his left wrist and arso as to allow it ttheal.” (Compl. § 26.)

Seven months after the handcuffs were placed on his wrists, Mr. Shumate soughtcne advi
of afriend who was hysician’s assistanabout his alleged wrist pain. (Compl. { Zihg

friend advisedr. Shumate to seek medicaldtenent. (Compl. 1 29.) Mr. Shumate did so on



an unspecified date, at which time he wiasynosed with a bone fracture @onth ligament in his
left wrist, which he attributes to the alleged excessive force used by Tsddparro and
Voetelink during the course of his arrest in November 2011. (Compl. \MBf¥g than one year
after the incident, Plaintiff underwent surgery onléfswrist, followed byphysical therapy.
(Compl 11 3132.) Mr. Shumateclaims hestill experiences pain in higrist from floating bone
chips and permanent swellintpereby prompting initiation of this sunearly two years latean
November 13, 2013. (Compl. § 33n particularMr. Shumatealleges he Commonwealth of
Pennsylvania, the Pennsylvania State Police, and Troopers Maturo and Voetelitéd isa
Fourth Amendmentightspursuant to 42 U.S.C. 8§ 198§ utilizing excessive forceHe raises
state law claims foassaultand battery, as well asegligence (Compl.|{ 3448, 52-54.)Mrs.
Shumataes suing for loss of consortium. (Comfjl] 5557.) Defendants herein haweoved to
dismiss these claiman the bases of sovereign immunity &aitlre to state a claim(Doc. No.
4))
1. LEGAL STANDARD

In deciding a motion to dismiss pursuant to Rule 12(b)(6), courts must “acceyutadl f
allegations as true, construe the complaint in the light most favorable to the fplaivatif
determine whether, under any reasonable reading of the complaint, the piaaytifie entitled
to relief” Phillips v. Cnty. of Alleghenys15 F.3d 224, 233 (3d Cir. 2008) (internal quotation
and citation omitted). After the $teme Court’s decision iBell Atlantic Corp. v. Twomb)y
550 U.S. 544, 555 (2007), “[tlhreadbare recitals of the elements of a cause of action, supported
by mere conclusory statements, do not suffiegshcroft v. Igbal556 U.S. 662, 678 (2009). “A
claim has facial plausibility when the plaintiff pleads factual content that allowsthreto
draw the reasonable inference that the Defenddiatble for the misconduct allegedld. at 678

(citing Twombly,550 U.S. at 556). This standard, which applies to all civil cases, “asks for more
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than a sheer possibility thaDefendant has acted unlawfullyd. at 678; accoréowler v.
UPMC Shadyside578 F.3d 203, 210-11 (3d Cir. 2009) (“All civil complaints must contain more
than an unadorned, tligefendamunlawfully-harmedme accusation.”) (internal quotation

omitted)

In addition to seeking dismissal on the basis of failure to state awtaler Rule
12(b)(6), Defendants have also moved to dismiss the Plaintiffs’ 42 U.S.C. § 1983 claim under
Rule 12(b)(1), asserting Eleventh Amendment immunity. “[T]he Eleventh Amenidena
jurisdictional bar which deprives federal courts of subject matter jurigditBlanciak v.
Allegheny Ludlum Corp77 F.3d 690, 693 n. 2 (3d Cir. 1996) (citihgnnhurst State School &
Hosp. v. Haldermam65 U.S. 89, 98-100 (1984)A plaintiff may properly raise Eleventh
Amendment immunity in a motion to dismiss for lack of subject matter jurisdiction undier R
12(b)(1). Id. This Rule 12(b)(1) motion constitutes a facial challenge, as it concerns an alleged
pleading deficiency. When assessing a facial challengeotimeisrestricted to a reew of the
allegations of the Complaint and any documents referenced th@w®ifr.v. United State$35
F.3d 132, 139 (3d Cir. 2008%ould Elec. Inc. v. U.$220 F.3d 169, 177 (3d Cir. 2000)s is
the case with a 12(b)(6) moticthe trial court must consider the allegations ef¢bmplaint as

true.” Mortensen v. First Fed. Sav. & Loan Ass549 F.2d 884, 891 (3d Cir. 1977).



V. DISCUSSION
A. Section 1983 Claims
i. Official Capacity?

Under Section 1983 of Title 42, individuals are provided with a civil remedy for
deprivation of their rights by any “person” acting under the color of law. 42 U.S.C. § 1983.
Neither States nor arms thfe state are “persons” under Sectl®83. Will v. Michigan Dep't of
State Police491 U.S. 58, 70 (1989)n determining whether an entity constitutes an arm of the
state a court must consider “(1) whether, in the event the plaintiff prevails, the pagitee
judgment would come from the state . . . ; (2) the status of the agency under state;land
(3) what degree of autonomy the agency enjoy®eters v. Del. River Port Auth. of Pa. and N.J.
16 F.3d 1346, 1350 (3d Cir. 1994).

The Pennsylvania State Police is a “department or agency of the state havingemzexis
apart from the state.Altieri v. Evanko No. Civ. No. 98-5495, 2000 U.S. Dist. LEXIS 5041, at
*16 (E.D. Pa. 2000). “As an arm of the state, the state police are entitled to any lidmamie
immunity to which the Commonwealth is entitledd.

A “suit against a state official in his or her official capacity is not a suit agaies
official but ratheris a suit against the official’s office.Will, 491 U.S. at 71 (citation omitted).
“As such, it is no different from a suit against the State itsédf.{citation omitted). State
officials, acting in their official capacity, are not “pensd under 8ction1983. Id.

The Eleventh Amendment provides that “[t]he Judicial power of the United Staiés s

not be construed to extend to any suit in law or equity, commenced or prosecuted against one of

2 Plaintiffs’ Complaint states that both Troopers are sued in their individuatitiap and it

states that the Sectid®83 claim is brought against all the Defendants, “individually and as well
as in their official capacities.” (Compl%-6, 41.) Accordingly, this Court will address both
individual and official capacity liability.



the Unite States . . . .” U.S. Const. Amend XI. This amendment protects any unconsenting
state from suit in federal courBRennhurst State School & Hosp. v. Haldermééb U.S. 89, 101
(1984). A state may waive this immunity and consent to €ildrk v. Barnard 108 U.S. 436,
447 (1883). However, consent must be unequivocally gitaelelman v. Jordam15 U.S. 651,
673 (1974). Additionally, Congress may specifically abrogate the states’ EleMereindment
immunity, but it did not do so when it enacted 42 U.S.C. § 1€88rn v. Jordan440 U.S. 332,
338 (1979).See als&hrist the King Manor, Inc. v. Sec’y United States HAR) F.3d 291, 318
(3d Cir. 2013)“[U]nless Congress has ‘specifically abrogated’ the stat@géreign immunity

or a state has unequivocally consented to suit in federal court, [said taektgirisdiction to
grant relief in[suits brought by a state’s own citizen].”).

In view of the foregoing, Defendants’ Motion tesiniss with respect to Plaintiff Gary
Shumantss Section1983 claims against the Commonwealth and the Pennsylvania State Police
shall be grantedThe Commonwealth of Pennsylvania is not a “person” within the definition of
the statute, and it has not given express consent to the suit. 42 Pa. Cons. Stat. Ann. § 8522. The
sameapplies to the Pennsylvania State Police, as an arm of the St/alters v. Pa. State
Police Civ. No. 13-2275, 2014 U.S. Dist. LEXIS 111414, at *12 (M.D. Pa. July 7, 2014)
(finding the 11" Amendment to be a jurisdictional bar to claims brought against the
Pennsylvania State Police

In this case, Plaintiffstlaims againsTroopers Maturo and Voetelink in their official
capacitiesare effectively suits against their office. Accordinglgid claims shall similarlige
dismissed SeeAtkin v. Johnso432 F. Appx 47, 48 (3d Cir. 2011) (concluding that the
Eleventh Amendment barred a plaintiff's Section 1983 suit against the Pennsgteatei&@olice

and a trooper sued in his official capg) (citing Capogrosso v. Supreme Court of NGB8



F.3d 180, 185 (3d Cir. 2009yill, 491 U.Sat 71), Kintzel v. Kleeman965 F. Supp. 2d 601, 605
(M.D. Pa. 2013]dismissing claims against state trooper sued in his official capacity on tee bas
that “[t]he Eleventh Amendment to the United States Constitution bars damages claims against
both state agencies that do not waive sovereign immunity and state agenciegeempleed in
their official capacity.”) (citingWill, 491 U.S. at 71)Dec v. Pa. State Polic€iv. No. 12-565,
2012 U.S. Dist. LEXIS 173727, at *17 (W.D. Pa. Dec. 7, 2@dBmissing claims against state
troopers because “[alit against a policefficer in his official capacity isifo different from a
suit against the State itsel§hd is also prohibited.(citing Will, 491 U.Sat 71).
ii. Individual Capacity

The only remaining 8 1983 claims to consider are those against Troopers Maturo and
Voetelink, in their individual capacities.

“When a defendant is sued in his individual capacity, it means that théfplai
‘seeking to impose individual liability upon a government officer for actidkentander color of
state law.” Revak v. Liberum Civ. No. 08-691, 2009 U.S. Dist. LEXIS 34691, at *7 (W.D.
Pa. Apr. 23, 2009) (quotingafer v. Melg 502 U.S. 21, 25 (1991 )[S]tate officials, sued in

their individual capacities, are ‘persons’ within the meaning of § 1983. The Eleventh

* In Paragraph 41 of their Complaifaintiffs recite language taken directly fr&@action 1983
as support for their claim thabéfendants, individually anals well as in their official capacities,
separately and in concert” violatdeeir constitutional rights. To the extent Plaintiffs’ Complaint
might purport to bring a Section 1983 claim against the Commonwealth of Pennsgivaiiee
Pennsylvanié&tate Police in their “individual capacities,” the same must &gleArnold v. New
Jersey 03-CV-3997, 2007 U.S. Dist. LEXIS 33982t *8-9 (D.N.J. May 9, 200dismissing
federal claims against several state agencies, includirigivison of the Stee Policebecause

“[a] suit against these entities is in effect a suit against the State. None ofgthiesesahave
consented to suit in federal district court. Accordingly, {jlee entitled to Eleventh
Amendment immunity) ; Small v. Pennsylvania S&Police Civ. No. 84-2310, 1990 U.S. Dist.
LEXIS 4837, at *8 (E.D. Pa. Apr. 23, 1990)T] he Eleventh Amendment bars recovery against
the Pennsylvania State Police.Aside from individually naming Troopers Maturo and
Voetelink, Plaintiffs have not dicted their Section 1983 claim to any state official(s) from the
Commonwealth or Pennsylvania State Police.
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Amendmemn does not bar such suits, nor are state officials absolutely immune from personal
liability under 8§ 1983 solely by virtue of the ‘official’ nature of their dctddafer, 502 U.Sat

31. “[W]hen a state officer acts under a state law in a manner violative of the Federal
Constitution, he ‘comes into conflict with the superior authority of that Constitution, asdrhe
that case stripped of his official or representative charact8cHeuer v. Rhode416 U.S. 232,
237 (1974) (quotindgx parte Young209 U.S. 123, 159-60 (1908)). To “establish personal
liability in a 8 1983 action, it is enough to show that the official, acting under colateflatv
caused the deprivation of a federight.” Kentucky v. Graham73 U.S. 159, 166 (1985).

“[E]xcessive force in the course of an arrest is properly analyzed undeouini
Amendment.” Abraham v. Rasdl83 F.3d 279, 288 (3d Cir. 1999). “To state a claim for
excessive force as an unreaable seizure under the Fourth Amendment, a plaintiff must show
that a ‘seizure’ occurred and that it was unreasonalbde.”[T]he question is whether the
officers’ actions were ‘objectively reasonable’ in light of the facts armicistances confrongn
them, without regard to their underlying intent or motivatiodchnson v. Watseri13 F.App'x
482, 486 (3d Cir. 2004) (quotingraham v. Connqgr490 U.S. 386, 397 (1989)).

Placement of excessively tight handcuffs and failure to respond in a timieigrfas the
arrestee’s pleas to loosen the handotdifs constitutexcessive forcender certain
circumstancesKopec v. Tate361 F.3d 772, 777 (3d Cir. 200hlowever when an officer has
no knowledge of an arrestee’s distress caused by tight handcuffs, anvextmssi claim fails.
Gilles v. Davis427 F.3d 197, 207 (3d Cir. 2005). The Third Circuit has also refused to find
excessive force whensgrious injurycould not be demonstrated, despite the plaintiff’'s numerous

objections to tight handcuffslohnson v. Watsod, 13 F.App'x 482, 486 (3d Cir. 2004).



Construing the Complaint in a light most favorabl@laintiffs, Mr. Shumate hdailed
to statea plausibleexcessive forcelaim against Troopers Maturo and Voetelimktheir
individual capacities Establishng a standard by which the Court must evaluate the Troopers’
conduct under the circumstances, the Third Cirbag cautioned that the deoisiin Kopecwas
not intended to “open the floodgates to a torrent of handcuff claiKgpec 361 F.3d at 777.
In this case, Mr. Shumante allegkat immediately after the handcuffs were fastened behind his
back he told the Troopers he was in “extreme pain” and requested that they loosen them.
(Compl. 1 16.)He further alleges thedopers ignored his request and placed him in the back of
their patrol car. (Compl. I 17After he was placed in the patrol ckly. Shumanteclaims that
heonce again requested that th@opers loosen his handcuffs. (Compl. § 18.) Unlike the
situation inKopeg Plaintiff herein did not begin to faint or fall to the ground from pain. He
didn’t tell the troopers he was losing feeling in his hand. He did not moan froocetiag
pain. Moreover, when Mr. Shumante afbeingtransported to the hospital to have his blood
drawn shortly after his arrest, he never told anyone at the hospital he was iscamyfdrt
despite the “extreme pain” he was allegedly suffering frg@ompl. § 19.)He similarly does
not claim that he told anyonethe PSP Media Barracks that he was in any discomfort after
being taken there for processing. (Compl. 1 19.)

Mr. Shumante went home that same morrfthg entire processincluding the prearrest
time for field sobriety testing took less than three hours) and, again, did not go to a doctor.

When he didinally elect to seek “advice’egarding his leftvrist seven months later, he did not

go to a doctor or hospital — he “consulted with a friend” who was a physician’satsist
(Compl. 1 27.) It was only “thereafter,” that Gary Shumante went to a doctairleast seven

months after the handcuffs were placed on his wrists. (Compl. { 30.) Treatment diclnot occ



until more than a year thereafter. (Compl. 1 $&¢ alsoGilles, 427 F.3dat 208 (finding
insufficient evidence of excessive force by handcuffing wHellenlike Kopeg where the
plaintiff fell to the ground and fainted with pain, obwgovisible indicators of Gillegain were
absent (other than his alleged complaint that the handcuffs were too tight)” antiff Blaly
sought an “independent medical evaluation”y&ars later)leibner v Borough of Red Bank
Police Dept, Civ. No. 12-4104, 2013 U.S. Dist. LEXIS 33713, at *44 (D.N.J. Mar. 12, 2013)
(dismissing complaint wherdtaintiff has not alleged or stated that he was in obvious
discomfort or pain, that he sustained any injuries other than ‘markihiat he needed treatment
for any complications relating to his being handcuffed.assoff v. New Jersggiv. No. 05-
2261, 2008 U.S. Dist. LEXIS 2596&t *32-33 (D.N.J. Mar. 31, 2008yrantingjudgment for
defendant regarding plaintiff's excessive force by handcuffing claihefe ‘obvious visible
indicators’of pain were absent, and the handcuffed arrestee did not seek or receive any medical
treatment) (citing Gilles,427 F.3d at 207-Q8Davis v. BishopCiv. No. 05-583, 2006 U.S.
Dist. LEXIS 70998, at * 13-15 (D. Del. Sept. 29, 20(@ismissing excessive force by
hardcuffing claim where Plaintiff gve no indication to police officer that the cuffs were too
tight, there were no signs wisible pain, and Plaintiff did not seek medical treatnirritalleged
he suffered nerve damage from the incijlent

Viewing the Complaint in a light most favorable to Plaintiffs at this stage of the
proceedingsPlaintiffs have failed to sufficientlgemonstrate that Defendants Maturo and
Voetelink’s actions were not “objectively reasonabie’light of the facts and circumstances
confronting them. Moreover, this Court notes that although not dispositive of the gsue, t
extraordinary delay in seelgra bona fide medical examination of his wrist(s) negates any

inference thathe left wrist issue Mr. Shumante was treated for more than a year aferdsis

10



was the result adllegedly tight handcuffs on the morning of November 19, 2@Eelgbal, 556
U.S. at 679 (Determining whether a complaint states a plausible claim for relief wibe a
contextspecific task that requires the reviewing court to draw on its judici@rexqre and
common sense . where the welpleaded facts do not peitrthe court to infer more than the
mere possibility of misconduct, the complahas allegedbut it has not ‘show[n]'—that the
pleader is entitled to relief.””) (citing Fed.R.Civ.8(a@)(2)). Plaintiffs herein have failed to
plead “factual content thallows the court to draw thheasonable inference that thefehdant is
liable for the misconduct allegédnd have not provided this Court witmbre than a sheer
possibility that alefendant has acted unlawfullylgbal, 556 U.S. at 678Accordingly,
Defendants’ Motion to Bmissshall be grantedith respect to this claim.
B. StateLaw Claims

Because Plaintiffs have failed to state a plausible cause of action uoten3883, this
Court declines to exercise supplemental jurisdiction BNantiffs’ state law claims. The same
shall be dismissed without prejudice to raise them in state court.

V. CONCLUSION

For the reasons set forth hereinabove, Defenditasbn to Dismiss shalbe granted
Although Plaintiff alternatively asks for leat®@ amend in the event this Court grants
Defendants’ Motion, amendment would be futile. No additional pleading can cure thesdefe
regarding Plaintiffs’ Section 1983 clainPlaintiff Gary Shumante showed no visible signs that
he was in distress as audf the handcuffs used byeiiendants Maturo and Vagink the
morning of November 11, 2011.h& basis for his arretat morning was intoxication
Although Mr. Shumantelaims the Trooperfailed to respond to his alleged protestations that

thehandcuffs were too tighthe absence @ny visible signs of actual pain or discomiedds
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this Court to conclude that under the circumstartbes;roopers acted reasonably. This is borne
out by the fact that aen Mr. Shumante was transported to thepital shortly after his arrest, he
never indicated tany medical personnel at the hospital that he was in pain, as well as by the fact
thatMr. Shumante waited more than seven months to even seek the “advice” of a friend
regarding the alleged pain he felt in his left wrist. The existence of thetsepfecludea

finding that the manner in which the Troopers used handcuffs on Mr. Shumante was not
objectively reasonable, thereby precluding survival of a Section 1983 daerdessive force

under the Fourth Amendment.

An appropriate Order follows.

BY THE COURT:

/s/ C. Darnell Jones, Il

C. Darnell Jones, Il J.
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