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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANNA ACKAWAY,
Plaintiff, :. CIVIL ACTION NO. 14-1300
V.
AETNA LIFE INSURANCE COMPANY,
Defendant.

MEMORANDUM OPINION

Smith, J. September 3016

The Employee Retirement Incon&ecurity Act of 1974 (“ERISA”), 29 U.S.C. 8§ 1001
1461,provides protections for employees participating in theipleyers’ benefits plansDue to
complaints of migraine headaches and other symptoms, the plaintiff sougktiesimodisability
benefits through her employer. The defendant, as the emplaignsadministrator, reviewed
and denied the plaintiff's application. The plaintiff contends that the defendant ignored her
treating physicians’ medical records and based this denial on a “cold and cuesdey by an
independent physicianThe defendant argues that it considered her subjective reports of pain
and related symptoms, but found that the plaintiff failed to supply it with objectadicai
findings to support the extent or severity of her reported symptoms so as to rerdisalied.

After the defendant denied the plaintiffs shtetm disability claim, the plaintiff
commenced the instant action. During the course of this case, the plaintiff continued to
experience medical issues and eventually applied for-tenmg disability benefitaunder her
employer’'s longterm disability plan Once again,the defendant, acting as thdaims

administrator, reviewed and denied the application for essentially the samendets noted in
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the denial of shorterm disability benefits. The plaintiff theamended her complaint to add
claim for the purported wrongful denial of longan disability benefits.

Currently before the court areettparties crossmotions for summary judgment on the
issue of vhetherthe defendantvrongfully deniedthe plaintiff's applications foshortterm and
longterm disability enefits. The parties agree that the court should review the defendant’s
decision using the abuse of discretion (or arbitrary and capricious) standard evt. reis
explained below, the court finds that there are no genuine issueatefial fact and that the
defendaris decision to deny the plaintiff's request fehortterm and longerm disability
benefits was not without reason, unsupported by substantial evidemceoneous as a matter of
law. Accordingly, the court will grant the motion for suraiy judgment filed byhe defendant
and deny the motion for summary judgment filed byptiaentiff.

l. PROCEDURAL HISTORY

The pgaintiff, Anna Ackaway,commenced this ERISA action by filing complaint
against the defendant, Aetna Life Insurance Comgémstna”), on March 3, 2014. Doc. No. 1.

In the complaint, the plaintiff alleged that Aetna had wrongfully deniecjmglication for short
term disability (“STD’) benefits. Compl. at TiP-43.

Although this matter was originally assigned to the Honorable Eduardo C. Rolbreno, t
Honorable Petrese B. Tucker reassigned this case to the undersigned on April 22, 2014. Doc.
No. 5. Aetna filed an answer to the complaint and affirmative defenses on May 6, 2014. Doc.
No. 6.

The court held an initial pretri@onference with counsel for the parties on June 3, 2014,
and issued an initial scheduling order on June 4, 2014. Doc. Nos. 8, 9. Due in largergart to,

alia, the parties’ continuing settlement discussions and the plaintiff's applicatidanfgterm



disability benefits through Aetna, the court amended the scheduling order on nadaatons
to postpone the deadline for filing dispositive motions. Doc. Nof23l1 After a telephone
conference with counsel for the parties on July 14, 2015, the court entered a fourth amended
scheduling order. Doc. Nos. 24, 25. Pursuant to the fourth amended scheduling order, the
plaintiff fled an amended complaint on July 28, 2015. Doc. No. 27. The amended complaint
included claims for the alleged wrongful denial of skierin and longerm disability(“LTD")
benefits. See generalllAm. Comp. Aetna filed an answer with affirmative defenses to the
amended complaint on August 19, 2015. Doc. No. 28.

The plaintiff and Aetna filed motions for summary judgment on November 19, 2015, and
November 20, 2015, respectivélyDoc. Nos. 34, 35. Aetna also filed the administrative record
on November 20, 2015. The plaintiff filed a response to Aetna’s statement of mattsiara
a brief in opposition to Aetna’s motidar summary judgment on December 11, 2015. Doc. No.
38. Aetna filed a response to the plaintiff's statement of material facts ambec 11, 2015,
and a brief in opposition to the plaintiff’'s motion for summary judgment on December 12, 2015.
Doc. No. 40. The court held oral argument on the parties’ motions on December 18, 2015. Doc.
No. 41. The motions are ripe for disposition.

Il. DISCUSSION

A. Standards of Review

1. Summary Judgment Standard
A district court “shall grant summary judgment if the vant shows that there is no
genuine issue as to any material fact and the movant is entitled to judgment as afrfeaitér

Fed.R. Civ. P. 56(a). Additionally, “[sJummary judgment is appropriate when ‘the pleadings,

! Aetna also separately filed a concise statement of material facisparsof its motion for summary judgment.
Doc. No. 36.



depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if
any, show that there is no genuine issue as to any material fact and thatvthg party is
entitled to a judgment as a matter of lawNtight v. Corning679 F.3d 101, 103 (3d Cir. 2012)
(quotingOrsatti v. New JerseState Police71 F.3d 480, 482 (3d Cir. 1995)An issue of fact is
“genuine” if “the evidence is such that a reasonable jury could return a verdilcefnonmoving
party.” Anderson v. Librty Lobby, Inc477 U.S. 242, 248 (1986). A fact is “material” if it
“might affect the outcome of the suit under the governing laa.”

The party moving for summary judgment has the initial burden “of informing théctlistr
court of the basis for its motion, and identifying those portions of the pleadings, deppsitions
answers to interrogatories, and admissions on file, together with the affjdaaty, which it
believes demonstrate the absence of a genuine issue of materialQatdtéx Corp. vCatrett,

477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met
this burden, the nemoving party must counter with “specific facts showing that there is a
genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587
(1986) (citation omitted)seeFed.R. Civ. P. 56(c) (stating that “[a] party asserting that a fact . . .

is genuinely disputed must support the assertion by . . . citing to particular parteoélhat

the record . .; or . . . [by] showing that the materials cited do not establish the absence . . . of a
genuine dispute”). The nemovant must show more than the “mere existence of a scintilla of
evidence” for elements on which the amovant bears the burden of productidimderson477

U.S. 242, 252 (1986). Bare assertions, conclusory allegations, or suspicions areansudfici
defeat summary judgmenBeeFireman’s Ins. Co. v. DuFresn&76 F.2d 965, 969 (3d Cir.
1982) (indicating that a party opposing a motionsummary judgment may not “rely merely

upon bare assertions, conclusory allegations or suspicidtistyewood Bd. of Educ. v. N.E. for



M.E., 172 F.3d 238, 252 (3d Cir. 1999) (explaining that “speculation and conclusory allegations”
do not satisfy hon-moving party’s duty to “set forth specific facts showingtbahuine issue of
material fact exists and that a reasonable factfinder could rule irvite™)a Additionally, the
nonsmoving party “cannot rely on unsupported allegations, but must go beyond pleadings and
provide some evidence that would show that there exists a genuine issue fodanak’v.
United Parcel Sery.214 F.3d 402, 407 (3d Cir. 2000). Moreover, arguments made in briefs “are
not evidence and cannot by themselves create a factual dispute sufficient tcadafeahary
judgment motion.”JerseyCent. Power & Light Co. v. Townshigb Lacey 772 F.2d 1103, 1109
10 (3d Cir. 1985).

The court “may not weigh the evidence or make credibility determindtioBsyle v.
County of Alleghenyl39 F.3d 386, 393 (3d Cir. 1998) (citiRgtruzzi’'s IGA Superankets., Inc.
v. Darling-Del. Co. Inc, 998 F.2d 1224, 1230 (3d Cit993)). Instead, [w]hen considering
whether there exist genuine issues of material fact, the court is requexamme the evidence
of record in the light most favorable to the party opposing summary judgment,saherall
reasonable inferences in that party’s favé¥ishkin v. Potter476 F.3d 180, 184 (3d Cir. 2007).
The court must decide “not whether . . . the evidence unmistakably favors one sidetbethe
but whether a faiminded jury could return a verdict for the plaintiff on the evidence presented.”
Anderson477 U.Sat 252. “Where the record taken as a whole could not lead a rational trier of
fact to find for the nommoving party, there is no ‘genuine issue for trial” and the court should
grant summary judgment in favor of the moving pamjatsushita Elec. Indus. Cat/5 U.S. at
587 (citation omitted).

The summary judgment standard is the same even when, as here, the partieschave file

crossmotions for summary judgmen&rbe v. Connecticut Gen. Life Ins. Cblo. CIV.A. 06



113, 2009 WL 605836, at *1 (W.D. Pa. Mar. 9, 2009) (ciingnsguard Ins. Co. of Am., Inc. v.
Hinchey 464 F. Supp. 2d 425, 430 (M.D. Pa. 2006)). “When confronted with-crossns for
summary judgment . . . ‘the court must rule on each party’s motion on an individual aradesepa
basis, determining, for each side, whether a judgment may be entered ithaaceowith the
summary judgment standardld. (citing Transguard 464 F. Supp. 2d at 430).
2. Standard of Review for Benefit Denials Under ERISA

The plaintiff has brought this action under section 502(a)(1)(B) of ERISA, whrohitge
a participant or beneficiary of a covered policy to bring a civil action to recovéetiefits due
under the terms of the policy. 29 U.S.C. § 1132(a)(1)(B). Generally, the court must tteview
denial of benefits “under de novostandard unless the benefit plan gives the administrator or
fiduciary discretionary authority to determine eligibility for benefits or tostae the terms of
the plan.” Firestone Tire & Rubber Co. v. Bruch89 U.S.101, 115 (1989). “If the plagives
the administrator or fiduciary discretionary authority to make eligibility ddteations; the
court must review its decisiofiunder an abusef-discretion (or arbitrary and capricious)
standad.” Viera v. Life Ins. Co. of N. Ap642 F.3d 407, 413 (3d Cir. 2011) (citations omitted).

Here, the parte agreed in their submissions and at oral argument that the court should
apply the abusef discretion (or arbitrary and capricious) standard of revideePlaintiff's
Mem. of Law in Supp. of her Mot. for Summ. J. (“Pl.’s Memat)LO (“It is agreed upon by the
parties that the Court shall apply an ‘abuse of discretion’ standard’), Don¢34NL;, Aetna Life
Ins. Co.’s Br. in Supp. of its Mot. for Summ. J. (“Aetna Brd) 4 (“The Arbitrary and
Capricious Standard of Review governs this Court’s review of Aetna’s clistesminations.”

(emphasis omitted)), Doc. No.-35 Even if they did not, it appears that the applicable STD and

2 The abusef-discraion standard and the arbitrary and capricious standard are used “inteabighin ERISA
cases.Viera, 642 F.3d at 413.



LTD plans provide Aetna with discretioryaauthority to determine entitlement to benefits and
construe the terms of the plan. Thus, the court will review Aetna’s decisions fouse af
discretion.

Under this standard, “[a]n administra®rtlecision is arbitrary and capricious if it is
without reason, unsupported by substantial evidence or erroneous as a mattérklelaher v.
Standard Ins. Co§79 F.3d 116, 121 (3d Ci2012)(internal quotations omitted)'A decision is
supported by substantial evidence if there is sufficient evidence for a relespaeson to agree
with the decision.” Courson v. Bert Bell NFL Player Ret. Pladl4 F.3d 136, 142 (3d Cir.
2000).

The arbitrary and capricious standarfdreview “is narrow, and the court is not free to
substitute its own judgment for that of the defendants in determining eligibilityplaor
benefits.”Abnathya v. Hoffmar#.a Roche, Inc.2 F.3d 40, 45 (3d Cin993 (internal quotation
omitted). Although “the arbitrary and capricies standard is extremely deferential, [iJt is not ...
without some teeth. Deferential review is not no review, dei@rence need not be abjéct.
Kuntz v. Aetna In¢.No. 10CV-00877, 2013 WL 2147945, at *4 (E.D. Pa. May 17, 2013)
(citations and internal quotation marks omitiesde Connelly v. Reliance Standard Life Ins, Co.
No. CIV. A. 135934, 2014 WL 2452217, at *4 (“Although the arbitrary and capricious standard
is highly deferential, the court must still consider the quadihd quantity of the medical
evidence and the opinions on both sides of the issues, so as to avoid renderingatburts
more than rubber stamps for any plan administrator’s decisi@uotingGlenn v. MetLife461
F.3d 660, 674 (6th Cir.20063ff'd sub nom. Metro. Life Ins. Co. v. Gle®®4 U.S. 105 (2008)).

In addition,

[o]n a motion for summary judgment in an ERISA case where the plaintiff claims
that benefits were improperly denied, a reviewing court is generally limite@ to th



facts known @ the plan administrator at the time the decision was niak. v.
Hartford Ins. Co.501 F.3d 154, 168 (3d Ci2007),overruled on other grounds,
Doroshow,574 F.3d 230. “Consequently, when, as here, a plaintiff alleges that a
plan administrator, suctsdAetna], abused its discretion in deciding to terminate
benefits, [the Court] generally limit[s][its] review to the administrativeorec

that is, to the ‘evidence that was before the administrator when [it] mhade
decision being reviewed.Sivalingan v. Unum Provident Corp735 F.Supp.2d

189, 194 (E.DPa.2010) (quotingMitchell v. Eastman Kodak Cadl]13 F.3d 433,

440 (3d Cir.1997)); see also Johnson v. UMWA Health & Ret. Furk® F.
App’x 400, 405 (3d Cir2005) (“This Court has made clear tliaé record for
arbitrary and capricious review of ERISA benefits denial is the record made
before the Plan administrator, which cannot be supplemented during the
litigation.”).

Plank v. Devereux FoundNo. 13cv-7337, 2015 WL 451096, at *6 (E.D. Pa. Feb. 2, 2015)
(alterations in original)

As an additional point, the plaintiff argues that there are “procedural” cordfiatserest
insofar as there were several “procedural irregularities” in Aetna’s decis@iing process.
Pl’s Mem. at 11-14. With regard to purported conflicts of interest,

courts reviewing the decisions of ERISA plan administrators or fiduciariesil

enforcement actions brought pursuant to 29 U.S.C. § 1132(a)(1)(B) should apply

a deferential abuse of discretion standard of review across the board and consider

any conflict of interest as one of several factors in considering whetber th

administrator or the fiduciary abused its discretion.
Estate of Schwing v. The Lilly Health PJ&62 F.3d 522, 525 (3d Cir. 2009) (citatiomsitted).
As such, the court must “review various procedural factors underlying the adatorist
decision, as well as structural concerns regarding how the particul@AKRan was funded, to
determine if the conclusion was arbitrary and capriciobdilter v. American Airlines, In¢.632
F.3d 837, 845 (3d Cir. 2011). |In this regard, “the procedural inquiry focuses on how the

administrator treated the particular claimantd’ (quotingPost v. Hartford Ins. Cp.501 F.3d

154, 162 (3d Cir. 2007gbrogated on other grounds Bgtate of Schwing62 F.3d 522 (3d Cir.

% The plaintiff does not assert that there was a structural conflict of interthis case.SeePl.’s Mem. atl2 (“It
can be agreed that a structural conflict is the [sic] not at issue in the praseri}.
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2009)). When reviewing “the process that the administrator used in denying bgneditirts
consider “numerous ‘irregularities’ to determine ‘whether, in this claimanéise,c the
administrator has given the court reason to doubt its fiduciary neutralitl.(guotingPost 501
F.3d at 165 “Ultimately, [the court] ‘determine[s] lawfulness by taking account ofesaly
often casespecific, factors, reaching a result by weighing all togeth&t.”(quotingMetro Life
Ins. Co. v. Glenn554 U.S. 105, 117 (2008)).

B. The Applicable Record®

1. The Disability Plans
Bank of America CorporatioffBOA”) employedthe plaintiff as mortgage loan officer
since March 26, 2012. Defendant’s Concise Statement of Material Facts in Suppof. itor
Summ. J. (“Aetna’s Facts”) at I 1 (citing Administrative Record (“Admifi) Bt 1474,1478,
Doc. No. 37), Doc. No. 3B:Plaintiff Anna Ackaway’'s Resp. to Def.'s Statement of F4its

Supp. of Def.’s Mot. for Summ. J.) (“Pl.’'s Resp.”) at { 1, Doc. Ng. Baintiff's Mot. for

*In Post the Third Circuit identified the following “illustrative, not exhaustivet, dis[identified irregularities]: (1)
reversal of positiomvithout alditional medical evidence; (2) saérving selectivity in the usend interpretation of
physicians'reports; (3) disregarding staff recommendations that benefits bdedvand (4) requesting a medical
examination when all of thevidence indicates disitity[.]” 501 F.3d at 165 (internal citations omitted). Some
other examples of

[p]rocedural anomalies that call into question the fairness of the proakssiggest arbitrariness
include: relying on the opinions of ndreating over treting physicias without reasonfailing to
follow a plans notification provisions. . .relying on favorable parts while discarding unfavorable
parts in a medical reporfand] denying benefits based on inadequate information and lax
investigatory procedures.

Morganv. The Prudential Ins. Co. of AnT55 F. Supp. 2d 639, 643 (E.D. Pa. 2Q1fternal citations omitted).

® The court commends the parties for their compilation of the recdhisimatter and their legal submissions.
Nonetheless, the undersigned’sipiels and procedures pertaining to motions for summary judgment require
separate statement of undisputed material facts that should not contain legaleartgunin addition, the responses
to a party’s statements of undisputed material facts shouldntin legal arguments. While it had no bearing on
the ultimate outcome of the cres®tions in this case, the parties’ combination of factual statemethtsisgument
rendered review of the purportedly undisputed facts and responses theretburdensue than necessary.

® The administrative record contains “AETNA” before each page number. For easeaifaefehe court has
eliminated “AETNA” when citing to documents in the administrative record

9



Summ. J. (“Pl.’s MSJ”) atf 2, 5, Doc. No. 34’ Defendant’'s Resp. to Pl.’s Statement of
Material Facts (Aetnds Resp.”) at § 2, 5, Doc. No. 39. The plairffi described the
requirements of her job as a mortgage loan officer as follows:

80% Computer 20% One on One w/ Client

Direct Contact with Past and New Clients

Customer Seiige dealing with Past and Present Issues including Mortgage Crisis.

Sales both Mortgage and Bank Products.

Pl’s MSJ at | 8; Aetna’s Rp. at § 8; Admin. R. at 1240.

Through the plaintiff’'s employment with BOA, she was eligible to participateOA'B
Group Benefits Program, Amended and Restated Effective as of January 1, 20Magtes
Plan”), which included, as component plans, the BOA Shernn Disability Plan(*STD Plan”)
and the BOA Longlerm Disability Plan (“LTD Plan”). Aetna’s Facts a2 (citing Admin. R.
at 581697); Pl.'s Resp. at 1%.BOA provided its employees, including the plaintiff, with the
BOA Employee Health and Insurance Summary Plan Description 2013 (JSPPRtna’s Facts
at T 3 (citing Admin. R. aB85579); Pl.’s Resp. at § 3The SPD included chapters relating to
the STD Plan and the LTD Plan. Aetna’s Fact§ at(citing Admin. R. ab42-557) Pl.’s Resp.
at § 3. The SPD also included a chapterERISA governance of BOA’s benefits plans.

Aetna’s Facts & 3 (citing Admin. R. at 571-579); Pl.’'s Resp. at { 3.

a. BOA’s STD Plan

BOA’s STD Planwas a selfunded benefit plan, which incorporated as part of its
governing documents the Master Plan and SPD, which was generally understood to be the
employee handbook and was written to supersede to replace the BOA Associadbsdia

2010. Aetna’s Facts at T 4 (citing Admin. R. at 387, 594, 602, 655); Pl.’s Resp. &h§ 8TD

" The plaintiff's motion for summary judgment includes her statemenndisputed facts.
8 The parties agree that the STD Plan and LTD Plans qualify as employee bensfitqdar ERISA. Pl.’s MSJ at
9 7; Aetna’s Resp. at 1 7.

10



Plan defines disableéyr purposes of determining eligibility f@TD benefitsas “your inability

to perform your essential occupation functions, including working your regulangdsted
hours, for more than seven consecutive calendar days because of a pregnangyinjlimgss
organ donation, noeelective surgery or hospitalization.” Aetna’s Faatq] 5 (citing Admin. R.

at 542); Pl.’'s Resp. at 1%5.The STD Plaralso provided a variety of circumstances in which
BOA would not pay benefits or when BOA would terminate benefits, including when a ictaima
“fail[s] to . . . provide satisfactory objective medical evidence of diggbdr continuing
disability or other information requested by the STD Claims Administrator.” afetfacts at

6 (citing Admin. R. at 544); Pl.’s Resp. at { 6.

BOA entered into a Benefits Services Agreement (“BSA”) with Aetna whereby Aetna,
inter alia, served as the clasradministrator for the STD Plan. Aetna’s Facts at § 7 (citing
Admin. R.at 35984, 682702); Pl.’'s Resp. at 7. Although the BSA had an effective date of
January 1, 2009, and an expiration date of December 31, 2013, BOA andaAetnded the
BSA, effective January 1, 2014, to extend the period by which Aetna would serve asnthe clai
administrator through December 31, 2015. Aetna’s Facts at 7 (citing Admin. R.-&1)680
Pl.’s Resp. at  7BOA dele@ted to Aetna, the clasadministrator, “authority to decide claims
for benefits under the [STD Plan], including denied claims on réviamd discretionary

authority to

° With respect to the STD Plan, the SPD states that its purpose is as follows:

[BOA] provides time off from work and benefits that replace a portion cdrme if you are
disabled, up to a minimum of 26 weeks from the date of your disatak determined by the
Shortterm Disability (STD) Claims Administrator and a treating healthe garovider. For
purposes of determining eligibility for STD benefits, disabled is ddfias your inability to
perform your essential occupation functions, including workiagr regularly scheduled hours,
for more than seven consecutive calendar daygsse of a pregnancy, illness, injury, organ
donation, norelective surgery or hospitalization.

Pl.’s MSJ at 1 9; Aetna’s Resp. at 1 9; Admin. R. at 542.
11



make and enforce such rules and regulations as it deems necessary or proper for
the eficient administration of the Plan, including the establishment of any claims
procedures . . Jtjo construe and interpret the provisions of the Plan [t]o;

decide all questions concerning the Plan, including, without limitation, factual
guestions,and the eligibility of any persoto participate in the Plan; . . . [t]o
decide disputes arising under the Plan and to make determinations and findings,
including, without limitation, factual determinations . . . .

Aetna’s Facts at § 8 (citing Admin. R.&1920, 623); Pl.'s Resp. at ] 8ee alsd’l.’'s MSJ at

4; Aetna’s Resp. at  B0A also coordinated state disability benefits and contracted with Aetna
so that Aetna also administered the state disability programs for employeee IjKaitiiff that

were working in New Jersey. Aetna’s Facts at 1 9 (citing Admin. R. at BU3)Resp. at 1 9.

b. BOA’'s LTD Plan

BOA funded its LTD Plan through a Group Policy titled a “Group Life andident and
Health Insurance Policy,” policy number GR1040,which Aetha issued on January 6, 2009,
and which became effective January 1, 2008 “Policy”). Aetna’s Facts at { 10 (citing Admin.

R. at 15761650); Pl.’s Resp. at § 10The Policy “consists of all provisions set forth in this
document as well as thgrovisions found in the Certificate, including tBehedule of Benefijts
issued to covered employees under the group plan.” Aetna’s Facts at § 11 (citing Admin. R. at
1636); Pl.'s Resp. at § 11. The Policy further identified and defined its conterttseayge of
coverage being provided as it related to “LTD Core and Buy Up,” which was a refdcetie

LTD Plan as further detailed in the Booklet/Certificate and Schedule offiBerentified on

this page as “Book 1” and “SOB 1A,” respectively. Aetna’s Facts at § hi@g(@dmin. R. at

1636); Pl.’'s Resp. at 1 12.

In addition to contracting with Aetna to fund the LTD Plan through the Policy, BOA also
contracted with Aetna to administer claims under the LTD Plan. Aetna’s Rett$3a(citing

Admin. R. at 1648); Pl.’'s Resp. at { 13. In this regard, Aetna had the “complete authority to

12



review all denied claims for benefits under this Policy.” Aetna’s Factdat(fiting Admin. R.
at 1648); Pl.’s Resp. at 1 180A also delegated to Aetha “disdmetary authority to determine
whether and to what extent eligible employees and beneficiaries are ewntibdeddfits and to
construe any disputed or doubtful terms under this Policy, the Certificate otr@rydocument
incorporated herein.” Aetna’s Facts at § 15 (citing Admin. R. at 1648); Pl.'s Resp5asefe
also Pl’'s MSJ at | 4; Aetna’s Resp. at { 4he Policy also provided that Aetna “shall be
deemed to have properly exercised such authority unless [it] abusq[sjdaietion by acting
arbitrarily and capriciously.” Aetna’s Facts at I 16 (citing Admin. R. at 168B8f Resp. at {
16. The Policy further stated that Aetna had the “right to adopt reasonable polmoesiupes,
rules, and interpretations of this Policy to promote ordamly efficient administration.” Aetna’s
Facts at 17 (citing Admin. R. at 1648); Pl.’s Resp. at 1 17.

As part of the Policy, Aetna prepared, exclusively for BOA, and BOA issué&haklet-
Certificate” explaining the conditions and provisions applicabledividuals covered under the
LTD Plan and their covered dependents. Aetna’s Facts at { 18 (citing Admin165385);
Pl’s Resp. at  18. The Policy references this BodEkégtificate as the “Book” in the Policy’s
“Policy Contents” page. Aetna’s Facts at § 18; Pl.’s Resp. at 1 18; Admin. R. at 1636.

The BookletCertificate is

part of theGroup Insurance Policpetween Aetna Life Insurance Company and

the Policyholder. TheGroup Insurance Policydetermines the terms and

conditions of coverageAetna agrees with the Policyholder to provide coverage

in accordance with the conditions, rights, and privileges as set forth in this

BookletCertificate . . . A person covered under this plan and their covered

dependents are subject to all of the conditions and provisions oGriep

Insurance Policy.

The BookletCertificate describes the rights and obligations of you &mina,
what the plan covers and how benefits are paid for that coverage. . . .

13



If you become insured, thiBookletCertificate becomes yourCertificate of
Coverageunder theGroup Insurance Policgyand it replaces and supersedes all
certificates describing similar coverage tAatna previously issued to you.
Aetna’s Facts at 119121 (citing Admin. R. at 1655); Pl.’s Resp. & §921. The SPD the
Booklet-Certificate, theSummary of Coverage, and any amendments or riders “comprise the
summary plan description (SPD) for the [LTD Plan] as of January 2013.” Aetacts & I 22
(citing Admin. R. at 557); Pl.’s Resp. at | 22.

The BookletCertificate defines theTest of Disability ” as follows:

From the date that you first became disabled and until monthly benefits are
payable for 18 months you meet the test of disability on any day that:

= You cannot perform thenaterial duties of your own occupation solely
because of aitiness injury or disabling pregnancy-related condition; and

= Your earnings are 80% or less of yauijusted predisability earnings

After thefirst 18 months of your disability that monthly benefits are payabj@u

meet the plan’s test of disability on any day you are unable to work at any

reasonable occupationsolely because of arllness injury or disabling

pregnancy-related condition.
Aetna’s Facts af 23 (citing Admin. R. at 1660); Pl.’s Resp. at { 23. According to the terms of
the LTD Plan, LTD benefits are payable only after a claimant meets the testability and
satisfies the 18@ay Elimination Period. Aetna’s Facts at 24 (citing Admin. R. at 1659, 1684);
Pl.’s Resp. at | 24.

The BookletCettificate and the SPD inform a claimaoftthe occurrencesy which he or
she will no longer be considered disabled or eligible for LTD benefits, including (heatate
Aetna determines that the participant no longer meets the LTD test of disabi{Ry,the date a
claimant fails to provide proof that he or she meets the LTD test of disabil@ihas Facts at

25 (citing Admin. R. at 1661, 552); Pl.’s Resp. at § &baddition, the BookleCertificate ad

the SPD provide definitions dérms and phraseswithin the LTD Plan, including the phrase

14



“‘own occupation,” which ta SPDdefinesas “the occupation that you are routinely performing
when your period of disability begins. Your occupation will be viewed as it is tigrma
performed, without regdrto your specific reporting relationship, in the national economy
instead of how it is performed for your specific employer at your locatiovodt site.” Aetna’s
Facts at { 26 (citing Admin. R. at 555, 1675); Pl.’s Resp. at'f{ 26.
2. The Plaintiff’'s Ap plication for STD Benefits

On or about October 18, 2013, the plaintiff initiated her claim for STD benefits through
BOA by requesting leave beginning on October 21, 2013. Aetna’s Facts at | 27eBh!saR
27; Pl’s MSJ at 11 26, 27; Aetna’s Resp. at 11 26,A0min. R. at 1475. At the time, the
plaintiff was 48 years old. Pl.’'s MSJ at { 11; Aetna’s Resp. at Héfl gross annual salary was
$108,000. Pl.’s MSJ at 12; Aetna’s Resp. at 1 12.

Aetna received the leave request and contacted the plaintiff, by letter datdxabiCzt,
2013, acknowledging her request for leave and identifying the categories of deage
reviewed: (1) state disability plan; (2) the Federal Family and MedicaleLAat (“FMLA");
and (3) shorterm disability’* Aetna’s Facts at | 28; Pl.’s Resp. at 1 28; Pl.’s MSJ at  27;
Aetna’s Resp. at T 27; Admin. R. at 13% The plaintiff went out on leave (or otherwise

stopped working) on October 21, 2013. Pl’s MSJ at {1 11, 13; Aetna’s Resp. at 1Y @b, 13.

10 Although the parties did not note this in their submissions, the SPD and tkietB0ertificate’sdefinitions,
while essentially the same, differ slightly in their construction. ThakBé Certificate’s definition of “own
occupation” is as follows:

The occupation that you are routinely performing when your pefadisability begins. Your
occupatdn will be viewed as it is normally performed in the national econastgad of how it is
performed:

= For your specific employer; or
= At your location or work site; and
= Without regard to your specific reporting relationship.

Admin. R. at 1675.
" The lette contained a “Disability Claim Case No.: 8934655” and a “FMLA Claim B834652.” Admin. R. at
1325.
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October 22, 2013, Aetna requested that the plaintiff's identified primary careciglmysDr.
Stanley Bernstein, complete an Attending Physician Statement (JA®E®I' provide various
medical records, including, but not limited to, office visit notes with physicamiedion
findings, diagnostic testing results, medications and any side effe@snérdg plans, and a
projected return to work date to support the plaintiff's claim for STD berefdselated leaves.
Aetna’s Facts at § 2@iting Admin. R. at 1458, 1480); Pl.’'s Resp. at  28. response to
Aetna’s request, Dr. Bernstein provided an APS (dated November 4, 2013) on November 5,
2013, which included (1) a single office visit note dated October 3, 2013, (2) an October 8, 2013
MRI of the brain without contras (3) a CT of sinus/facial without contrast, and (4) an October
11, 2013 letter from Dr. Gangadhar Sreepada to Dr. Bernstein. Aetna’s Facs® 4tifing
Admin. R. at 1455-67, 1489); Pl.’s Resp. at 130.

Dr. Bernstein’sAPS indicated that the doctpatient relationship between him atice
plaintiff began on October 3, 201Be date identified as the first office visaind Dr. Bernstein
was treating the plaintiff every two to four weeks. Aetna’s Facts at (§itdlg Admin. R. at
1455); Pl.’s Resp. at  31. The APS states that the plaintiff was taking daily 80s@g of
Cymbalta. Admin. R. at 1455. In the “Abilities/Limitations” section of the ABBer than
indicating that the plaintiff was competent to “endochecks and direct the use of proceeds
thereof,” Dr. Bernstein responded “N/A” to the other questions in that section, whiabdadc
guestions about (1) any “medical restrictions/limitations” that he wampglaa the plaintiff, and
(2) what the plaintifwas “[a]ble to do]]” Id. at 1456. Dr. Bernstein also noted that the plaintiff

had “improved.” Id.; Aetna’s Facts at I 33; Pl.’s Resp. at T 33.

12 petna’s statement of facts omits reference to Dr. Sreepada’s Octobef 3le@8r, but it is included in the pages
of the Administrative Record Aetna references.
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In Dr. Bernstein’s office visit notes from October 3, 20h&, states the following
regarding the plaintis “History of Present Iliness:
The patient is a 48 year old female

Note: Patient has a history of migraine, allergic rhinitis, depression. &herw
Cymbalta in the past, but does not take it anymore. She sees Clint Stankowicz in
Clinton, psychotherapy, for individual and group sessions that include her family
members.

She was seen on 5/30/12 for CPE. Her most recent lab test [sic] were done on the
same day, and included CBC, CMP, digi TSH + free T4, ESR, UA. The results
were all wnl and disgssed with patient.

She complains of severe frontal headache that she was been experiencing for the
past 23 months. She mentions increased stress level at work and at honle as we
as lack of sufficient rest. She has not been taking vacation time dws. y&he

had tripped over some obstacle on her kitchen floor dha@geroximately three

weeks ago. She hit her face, she did not pass out though and remembers all the
details of her fall. She did not seek any medical help at that time. She todk Cefzi
and Avelox in the interim (prescribed by Chilton MD and ENT).

She states that her headaches have been increasing in frequency and intensity for
the past month, and that on 9/29/13 she had to stay in bed all day due to severe
headachand general malaiseéShe was taking Advil, Tylenol, Excedrin, Sudafed

to relieve her headache and sinus congestion, but without much success.

Id. at 1460; Aetna’s Facts at 1 34; Pl.'s Resp. at 1 34; Pl.’s MSJ at | 24; Aetna'stRezp. la
Dr. Bernstein’s Review of §stems” he indicated in pertinent part the following:

General: Present Chills, Night Sweats, Tiredness and Weight Gain (3 Ibs from
prior visit). Not Resent Appetite Loss, Feeling well and Obesity

HEENT : Present Headache (severe persistent headaches interfering with daily
activities, partially relieved by OTC meds), Head Injury (Possibility ehch
injury: patient fell and hit her face approximately 3 weeks ago[]), §erti
(occasionally when getting up), Post nasal drip, Nasal CongestioRlandis.

Not present- Blurred vision, Eye Pain, Hearing Loss, Ear Pain and Coryza.
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Neurological: PresentNumbness (left UE at times) and Paresthesias (left UE at
times).

Psychiatric: Present Anxiety (Appears to be very concerned about possible
diagnosis, does not stay still[]), Depression (Hx of depression) and Early
Awakening. Not Present Change in Sleep Pattern, Frequent crying,
Hypersomnia, Impaired Cognitive Function and lhigbio Concentrate.

Admin. R. at 1460. For his neurological exam, Dr. Bernstein indicated that the plaa#iff w
alert and oriented x3 with no impairment of recent or remote memory, normal
attention span and ability to concentrate, able to nhame oljedteepeat phrases.
Appropriate fund of knowledge, normal visual acuity, pupils equal and reactive to
light and accommodation, normal sensation of trigeminal nerves, symmetrical
functioning of facial nerves, normal hearing, normal gag reflect, symmietric
functioning of accessory nerves, symmetrical functioning of hypoglossal nerve,
normal sensation, normal coordination and upper and lower extremity deep
tendon reflexes intact bilaterally.

Id. at 1461; Aetna’s Facts at { 35; Pl.’s Resp. at { 35.

The plantiff met with Dr. Sreepada for an ENT consult on October 11, 2013. Pl.’'s MSJ
at  25; Aetna’s Resp. at T 25; Admin. R. at 1467. In Dr. Sreepada’s letter to DreiBernst
relating to that visit, Dr. Sreepada noted that plaintiff was

complain[ing] of headache for a month described as a band over the face and

forehead. She denies any sinonasal symptoms. Advil, Tylenol, Excedrin

migraine, Sudafed, and Benadryl in varying combinations relieve the symptoms,
while antibiotics provide no relief. Noise aggates the symptoms. CT scan of

the sinus and MRI of the brain show no significant intracranial or sinonasal

pathology.

Admin. R. at 1467; Pl.’s MSJ at | 25; Aetna’s Resp. at { 25. Dr. Sreepada indicated that the

plaintiff “suffers from headache not sinonasal etiology. Consideration for migraine, tension,

cervical spine, and myofascial etiologies is given.” Admin. R. at 1467; Pl.'s a1%J 25;

Aetna’s Resp. at 1 25. Dr. Sreepada stated that she “placed [the plaintiff] onch ddser pack

to give her relief, and | recommend that she folHogvwith you[(Dr. Bernstein)] Consideration

for neurologic and rheumatologic evaluations should be given.” Admin. R. at 1467; Pl.’atMS

1 25; Aetna’s Resp. at T 25.
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By letter dated November 7, 2013, Aetna informed the plaintiff that it had denied her
claim for STD benefits. Admin. R. at 13®9. This letter indicated that it was sent regarding
“Short Term Disability Claim Denial,” and it containadclaim number of 8934655, which was
the claim number khicated on Aetna’s October 21, 2013 letter that related to the “Disability
Claim.” Admin. R. at 1325, 1359. In this November 7, 2(&r, the Aetna representative
(identified as Courtney Martin, STD/LOA Benefit Manager), indicatetd sha had reviewkthe
plaintiff's file in full and she determined that

there is insufficient clinical information to support your inability to perform the
essential elements of your occupation as a Mortgage Loan Officeriadfect
10/21/2013. The documentation received did not provide specific physical
examination findings which would prevent you from performing the core
elements of your occupation. Examples of such findings would be physical
examination abnormalities including signs or symptoms of nausea and vomiting,
saund or light sensitivity, fatigue, visual impairments; lab abnormalities, and
diagnostic study results to support a functional defect. The frequency and
duration of the headaches should also be provided. As a result of the above
information, no Short Ten Disability benefits are payable on this claim.

Admin. R. at 1359. The representative also informed the plaintiff that

[tjo perfect your claim, provide proof that you were totally disabled from
performing each of the material duties of your regular gl that you were
receiving appropriate care and treatment from a doctor on a continuing basis.

We will review any additional information you submit, such as medical
information from any medical providers who have treated you for the condition(s)
in question, including but not limited to:

e A detailed narrative report for the period beginning 10/21/2013,
outlining specific physical and/or mental limitations and restrictions
related to your disability claim

e Your treating medical provider’'s prognosis, including current course
of treatment, frequency of visits, and specific medications prescribed

e Copies of diagnostic studies conducted during the above period, such
as test results, -xays, laboratory data, and clinical findings

e Any documents or information specific to the condition(s) for which
you are claiming disability and which would assist in the evaluation of
your disability claim
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e Any other information or documentation you believe may assist us in
reviewing your claim.

Id. at 1359-60.

By another lettedated November 7, 2013, Aetna indicated that it had “received and
reviewed your claim for short term disability benefits” and had approvedttdim. Admin. R.
at 136364. The letter indicated that it was sent regarditgitial Disability and Leave
Approval Letter,” and it contained the claim number fie “FMLA Claim” noted in Aetna’s
October 21, 2013 lettend. at 1325, 1363. In this second November 7, 2013 letter, Aetna states
that the plaintiff's “short term disability benefits will begin on 10/21/2013 andappoved
through 11/17/2013.”Id. at 1363. The letter further states that the plaintiff was apprdéer
BOA Medical Leave, FMLA leave, and New Jersey Statutory Le&le.

Through a letter dated November 21, 2013, the plaintiff authorized her huEShénd
Ackaway”) to act on her behalf and requested a review of her claim for STD benefits. Aetna’s
Facts at 1 39 (citing Admin. R. at 1271); Pl.’'s Resp. at 1 39. Aetna assigned thef'plaintif
appeal to Lesterine FowlétFowler”), an appeal specialist, who attempted an outreach call to
Mr. Ackaway; however, Mr. Ackaway refused to ansary questions and requesteowler to
send him the questions in writing. Aetna’s Facts at 40 (citing Admin. R. at 1276 R&dps
at 1 40. Via a letter dated November 22, 2013, Aetna sent to Ms. Ackaway two fonms: a
“Authorization For Aetna To Request Protectddalth Information Necessary To Process A
Disability Claim” and a “Disability Appeal Request FormAetna’s Facts at 1 41; Pl.’s Resp. at
1 41; Admin. R. at 120%0. Fowler called the plaintiff again and left a message infortag
plaintiff that she oly had one opportunity to appeal and encouraging her to submit any
additional information for review on appeal. Aetna’s Facts at (Cing Admin. R. at 1276)

Pl.’s Resp. at 1 42.
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On or about December 10, 2013, the plaintiff submitted a comptability Appeal
Request Form indicating that she was appealing from the denial of her cta®fD benefits?

Pl.’s MSJ at T 32; Aetna’s Resp. at § 32; Admin. R. at -B%8 On this form, the plaintiff
indicated that she was appealing because “[yJour decision was made prior toing\iegv
pertinent results of tests and reports from my neurologist.” Admin. R. af ARE&’s Facts at

1 46; Pl.’s Resp. at { 4a.he plaintiff also indicated that the “condition(s) that [were] preventing
[her] from retrning to work” were “Severe and debilitating Headaches|[;] Short Term kMemo
Loss[; and] Inability to Drive a Car at times due to migraine$d. at 1259. She further
indicated that the “aspects of [her] job [she was] unable to perform and whg*Wke above
without medication prevented any aspect of any job to be performed. With medication the
headaches have slightly improved however, the initial usage of the drug resudtss iofl
memory, concentration, acroparesthesia, extreme fatigde.Aetna’s Facts at $8; Pl.'s Resp.

at 1 48. The plaintiff stated that she had submitted all medical records. Aetictssat § 48
(citing Admin. R. at 1259); Pl.’s Resp. at { 48.

Attached to the Disability Appeal Request Form were a December 3, 2013a@PS
November 5, 2013 office visit noteSOVN”) from Dr. Davd Safa, a psychiatrist and
neurologist with whom the plaintiff began treating on November 5, 2013. Aetna’s Facts at 1 43
(citing Admin. R. at 12640); Pl.’s Resp. at 1 43; Pl.'s MSJ at | 34; Aetna’s Resp. atd] Bd.

the November 5, 2013 OVN, Dr. Safnoted that the plaintiff reported that she developed

3 The form contained a handwritten date of “12/10/13.” Admin. R. at 1259.
141t appears tht the plaintiff provided Dr. Safar's December 3, 2013 APS and November 5, 2@E3visft notes
on or about December 4, 2013. Aetna’s Facts at  43; Pl.’s Resp. at 1 43 Resma at 1 34 (citing Admin. R. at
1275 (indicating Aetna received correspence including “APS, OV NOTE AND MRI OF THE BRAIN")). Aetna
also asserts that Dr. Safar provided copies of the CT Scan and MRI from (&;t@b&8 that Dr. Bernstein already
provided to Aetna. Aetna’s Facts at § 43; Aetna’s Resp. at { 34.

The timingof the submission of these documents or how Aetna eventually receinedsthtimately
irrelevant because there does not appear to be a dispute that Aetna had these meaaddnessing the plaintiff's
appeal from the denial of her claim for STD Hfitse
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headaches “3 months ago,” beginniag generalized pressure amadsociated with light
sensitivity and noise but no nausea or vomiting. Aetna’s Facts at | 44; Phbsd&Rd¢pi4;
Admin. R. at 1267. Dr. Safa physical exam findings were all within normal limits, and he
concluded with the impression that the plafrtiéd chronic daily headach&s.Aetna’s Facts at

91 44; Pl’s Resp. at T 44; Admin. R. at 188 Dr. Safa indicated that he discussed
pathophysiology [and] treatment [both] abortive [and] preventative” with the fflaiftetna’s
Facts at | 44; Pl.'Resp. at #4; Admin. R. at 1268. Dr. Safalso indicated that he advised her
to begin treating with Topamax, and he noted that the plaintiff would “advise” him about it.
Aetna’s Facts at 1 44; Pl.’s Resp. at | 44; Admin. R. at 1268.

In Dr. Safa’'s Deember 3, 2013 APShe identified the plaintiff's primary diagnosis as
“CHRONIC DAILY HEADACHE.” Admin. R. at 1265PIl.’s MSJ at { 35; Aetna’s Resp. at
35. Dr. Safa indicated that there were no complications and no objective findings. Admin. R. at
1265. He noted that the plaintiff's subjective symptom was a “headaclte.”He also noted
that the plaintiff was currently taking 25 mg of Topiram&ted.

In the “Progress” section of the APS, Dr. Safadicated that the plaintiff's status had
“[ifmproved.” Admin. R. at 1266. He also indicated that the plaintiff had not yet achieved
maximum medical improvement, but he expected fundamental changes in her conditn in 1
months. Id. In addition, he noted the following restrictions: “PROLONGED COMER
WORK; AVOID INTENSE AND STRESSFUL SITUATIONS [&] NOISY ENVIRONMENT.”

Id. He further indicated the plaintiff had the following physical or mental impairments

51n Aetna’s statement of facts, it asserts that Dr. Safar “did not igiemtifther [sic] report any mental
impairments such as fatigue, decreased memory and concentration.” Aeirta’at 44. The plaintiff noted her
belief that Aetna had fairly accurately summarized Dr. Safar's OVN. Résp. at T 44. Nonetheless, the court
notes that it appears that in his “REVIEW OF SYSTEMS” for “Psych,” DiarSarcled “Depression” and
“Anxiety.” SeeAdmin. R. at 1267. In this same review, for “Gtitutional,” Dr. Safar circled “Fatigue.ld.

16 Although not stated by Dr. Safar in this document, both counsel indicathithatedication was Topamax.
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“FATIGUE; ACROPATHESTHSIA; | MEMORY/CONCENTRATION.” Id. With regard to
the date that thplaintiff would be able to return to full duty, Dr. Safar noted that he was going to
reevaluate her status after one morith.

As for the plaintiff's“Level of Impairment,” Dr. Safar indicated that she had a “Class 4”
physical impairment, meaning thdteshad a “[m]arked limitation of functional capacity/capable
of sedentary work.”ld.; Pl.’'s MSJ at § 36; Aetna’s Resp. at { 8. Safa further indicated that
the plaintiff had a “[m]ental/[n]ervous [ijmpairmehtin the nature of “[m]arked limitation:
unable to engage in stress or interpersonal relationsHipAdmin. R. at 1266; Pl.’s MSJ at
37; Aetna’s Resp. at 1 37.

On December 12, 2013, Fowler referred the plaintiff's claim file for an independemt pe
review by Dr. Vaughn Cohan, who is Boatertified in Psychiatry and Neurology. Admin. R.
at 1226, 1229; Aetna’s Facts at 1 49; Pl.’s Resp. at fMBr. Cohan’s physician reviedated
December 20, 2013e indicatedhat he reviewed the followin§:

Job description

STD claim denial letter dad 11/7/13

Appeal letter dated 11/21/13

Disability Appeal Request Form dated 12/10/13

Authorization dated 10/31/13

Progress notes dated 10/3/13

CT scan dated 10/8/13

MRI report of brain dated 10/8/13

Correspondence from Dr. Gangadhar Sreepada dated 10/11/13

Attending Physician Statement dated 11/4/13

Progress notes from Dr. David Safar dated 11/5/13, 12/3/13

Admin. R. at 1227; Aetna’s Facts at 1 49; Pl.’s Resp. at’qt 49.

"While the form is somewhat unclear, it appears that this was also 24CMssital/Nervous Impairment.”

181t appears that Dr. Cohan dictated the report on December 18, 2013. Admifi2R9at

¥ The plaintiff “strongly denie[s] that Dr. Cohator for that matter anyone within Aetraactually considered
‘plaintiff's job description.’— This is nowhere to be found within Dr. Cohan’s report.” Pl.’s Resp. at f\d9.
indicated in this sentence, Dr. Cohan expressly states that he réviengaintiff's“[jjJob description,” although he
does not actually describe the plaintiff's job description in the nagrptivtion of the review. Admin. R. at 1227
29.
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As part of Dr. Cohan’s review, he conducted a ftegreer consultation with Dr. Saf
on December 16, 2013. Aetna’s Facts at { 50; Pl.’s Resp. at { 50; Pl.’'s MSJ at 1hd% Ae
Resp. at 1 44; Admin. R. at 1228. During this consultation, Dr. Safar indicated that sawvir
the plaintiff on November 5, 2013, and ‘tliagnosed her with chronic daily headaches of three
months’ duration associated with light and noise sensitivity, primarily inwibek place.”
Admin. R. at 1228seePl.’s MSJ at | 46; Aetna’s Resp. at § 4%. Safar also “stated that these
symptoms precluded the [plaintiff] from work per her own-sefforted history.” Admin. R. at
1228. Dr. Safar further stated that the plaintiff “requested a period of five to enth® off
work, but [he] would not support that requestd. Dr. Cohan noted that “[i]jt was Dr. Safs
opinion that the [plaintiff] did require a temporary period of absence from work while
undergoing initial treatment and adjustment in her prophylactic therapy. Howevdid not
consider that she would require a lengthy absence from work as pheg¢duested.”ld.; see
Pl's MSJ at | 47; Aetna’s Resp. at § 47. Dr. Safar also informed Dr. Cohan that hethdd sta
the plaintiff on Topamax, “which was well tolerated and which resulted in a dedrease
headache frequency and severity,” andhagl increased the dosage as of her last visit on
November 27, 2013ld.; seePl.’s MSJ at | 46; Aetna’s Resp. at | 46.

Dr. Cohan also conducted a p¢eipeer consultation with Dr. Bernstein on December
17, 2013. Aetna’s Facts at § 51; Pl.’s Resp. &t;{Pl.’s MSJ at § 44; Aetna’s Resp. at | 44,
Admin. R. at 1228. During the consultation, Dr. Bernstein stated that he first saw i lai
October 3, 2013, when she was complaining of a frontal headache of two to three months
“associated with stresat home and in the workplace.” Aetna’s Facts at § 51; Pl.'s Resp. at { 51,
Pl.’s MSJ at  45; Aetna’s Resp. at 1 45; Admin. R. at 1Z#8Bernstein saw the plaintiff at a

follow-up on November 4, 2013, where she “continued to report daily headashested with
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stress and she complained of sinus congestion and nasal stuffiness.” Aetrsaat Fagt; Pl.’s
Resp. at § 51; Admin. R. at 1228. Dr. Bernstein informed Dr. Cohan that “[h]e recommended
disability extension for a period of two weeks thereafter due to the abertoned complaints,
but the claimant did not appear to be in significant distress when seen in his offt@ih. R.
at 1228. Dr. Bernstein noted that the plaintiff “recommended time off work . . . for the purpose
of completingfurther diagnostic testing and neurologic consultation.” Aetna’s Facs54;
Pl.’s Resp. at  51; Admin. R. at 1228. Dr. Bernstein also added that the plaintiff ditlnot re
for a scheduled return visit. Aetna’s Facts at 1 51; Pl.’s Resp. at { 51; Admin. R. at 1228.

Based upon the pe&s-peer consultations and the medical records the plaintiff submitted
in support of her claim for STD benefits, Dr. Cohan opined that there was nothing in thel medica
records showing that the plaintiff's chrordaily headaches were “sufficiently severe or intense
as to preclude work.” Aetna’s Facts at § 52; Pl.’'s Resp. at  52; Admin. R. at 1228hBn. C
noted the absence of symptoms such as nausea or vomiting, coupled with the lackopfefat fre
or emergency basis for analgesics.” Aetna’s Facts at | 51; Pl.’s Resp. aAdintfh; R. at
1228. As such, he concluded that “the documentation provided is not indicative of a functional
impairment that would have precluded the claimant from performing her own occufratin
10/21/13 through 1/2/14 while undergoing further medical evaluation, specialty consu kil
adjustment in her pharmacologic therapy.” Admin. R. at 1228. He also concluded that the
plaintiff “would be considered capable of performing wotkaasedentary or light physical
demand level.” Aetna’s Facts at { 53; Pl.’s Resp. at  53; Admin. R. at 1228.

By a letter dated December 27, 2013, Aetna upheld its original decision denying the

plaintiff's claim for STD benefits.Pl.’s MSJ at § 38; Aetna’s Resp. at { 38; Aetna’s Facts at
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54; Pl.’s Resp. at  54; Admin. R. at 1212 In reaching this decision, Aetna did not engage
a physician to physically examine the plaintiff. Pl.’s MSJ at ] 39; AeRasp. at T 3¢

In the letter, Fowler identified and discussed the records provided by thefjpéaidtDr.
Cohan’s peer review. Admin. R. at 1212. Fowler noted that although the plaintiff “presented
with chronic daily headaches of several months’ duration, . . . the medicatlgedidr not
describe those headaches as sufficiently severe or intense as to preclutieAstn&’s Facts at
1 54; Pl’s Resp. at 1 54; Admin. R. at 1212. In addition, Fowler indicated that the records
showed that the plaintiff was alert, mo acute distress, and had normal speech, cognition, and
memory. Aetna’s Facts at I 54; Pl’'s Resp. at 1 54; Admin. R. at1II21As such, Aetna
concluded that “the documentation provided was not indicative of a functional impatiraént
would have precluded you from performing your own occupation.” Aetna’s Facts at 1'$4; Pl
Resp. at { 54; Admin. R. at 1212.

3. The Plaintiff’'s Application for LTD Benefits

Nearly a year after Aetna denied the plaintiff's claim for STD benefits,ssibmitted a
claimfor LTD benefits under the LTD Plan on or about December 18, 2014. Aetna’s Fcts a
55 (citing Admin. R. at 10992); Pl.’s Resp. at  55. Aetna assigned Disability Benefit
Manager Bill Faber (“Faber”) to review the claim for LTD benefits. Astiacts at 55 (citing

Admin. R. at 1091-92); Pl.’'s Resp. at { 55.

20 As noted by the plaintiff, this document contained a third case numbee|ynelaim case no. 89388. Admin.
R. at 1211.

Z There also appears to have been issues with Aetna’s representatives orallynamating with the plaintiff as it
appears that the plaintiff and Mr. Ackaway did not want to speak to thaseseapatives. Admin. R. at 1275,
127879. There is also a notation from an Aetna representative indicating thatkhway demanded that Aetna
only communicate with them in writing. Admin. R. at 1276. Relgag] it does not appear that Aetna
representatives spoke to the plaintiff dgrthis process.

% The parties have acknowledged that the plaintiff later became aware of her aifipiydor LTD benefits. Pl.’s
MSJ at 11 57, 58; Aetna’s Resp. at 1 57, 58. The instant civil actiairbady been pending for months by the
time she applied for LTD benefits.
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In support of this claim, the plaintiff submitted records from January 16, 2014, through
October 2014, spanning various physicians, but primarily Dr. Karpkeha, Dr. Bernstein,
Dr. Sdar, and DrMascellina Aetna’s Facts at 1 56 (citing Admin. R. at S8D; PIl.’s Resp. at
9 56. Dr. Safar’s records covered the period of time from January 2014 through April 2014,
which indicatel treatment anabffice visits on January 16, 2014, February 21, 2014, April 11,
2014, and April 28, 2014. Aetna’s Facts at 1 57; Pl.’'s Resp. at  57; Pl.’'s MSJ at 1 62; Aetna’s
Resp. at  62; Admin. R. at 1018. Included in the records is a January 16, Zfffide visit
note with a corresponding prescription note, which autbdtize plaintiff to return to work as of
January 20, 201# Aetna’s Facts at  57; Pl’s Resp. at  57; Admin. R. at-1813n this
office visit note, Dr. Safar also stated: “Headaches recur daily, endure for < 12 hrs, [&] are < in
severity.” Dr. Safar indicated that they would “[m]aintain Topa at 125 for 1 month.” rAdRni
at 1013. The office visit notes for the three visits after January 16, 2014, did not refeeence t
plaintiff returning to work, althougbr. Safars February 21, 2014 office visit note indicated that
the plaintiff, as discussed beloviwas excused from work until-B3-14" due to a foot ailment.
Admin. R. at 1015, 101&8; Aetna’s Facts at  57; PIResp. at  57.

Dr. Safar's February 21, 2014 af@ visit notes indicated he still assessed her with
chronic daily headachd2-3 times per day) that were “6/10 in severity” and lasted for less than

or equal to 2 hours: Admin. R. at 1015. The plaintiff was still ag 125 mg of Topamax,

% The plaintiff asserts that shequestedhat Dr. Safar write the note because she “hoped” to return to work on
January 20, 2014. Pl.’s Resp. at 157; Pl.'s MSJ at 1 61. Aetna opposestdbements because there is no
indication in Dr. Safar’s note or reports that the plaintiff requestedateean that she hoped to return to work on
January 20, 2014. Aetna’s Resp. at 6860 The court has not located any evidence in the record to support the
plaintiff's statement irher submissions that she requested the note or that she “hoped” toaetork bn January
20, 2014.

%4 The court notes that Dr. Safar’s notes are organized into sectiotifiedeny capital letters spelling the word
“SOAP.” While the court does noalte any document in the record to assist with interpreting Dr. Safartsf us
those letters, the court notes that other courts have recognized that SR acronym for “Subjective,
Objective, Assessment, Plan, a widaked method of recording medical observatiorzetry v. Prudential Ins.
Co. of Am.No. 2:10cv-211-GZS, 2011 WL 4828816, at *5 n.4 (D. Maine Oct. 10, 2044¢ McKnight v. Astrye
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which resultel in intermittent confusion and tinglingd. His notes reflected that the plaintiff
denied any change in visiond. The plaintiff also apparently reped that her left foowas
“crushed” 3 days prior and she was excused from work until March 13, 2814.

In Dr. Safar's April 11, 2014, and April 28, 2014 office visit notes, he noted that the
plaintiff was complaining of righsided ear pain with decreased heafhgddmin. R. at 1017
18. Pl’'s MSJ at § 64; Aetna’s Resp. at  64. He assessed her with ceplaadlgiizziness.
Admin. R. at 101718; Pl’'s MSJ at | 64; Aetna’s Resp. at  64. The April 11, 2014 note
contains a reference to “Topama®5 mg controls her migraines,” and the April 28, 20bde
indicates that despite a lower appetite phaintiff did not want to stop Topamax inasmuch as it
is helping. Admin. R. at 1017-18.

Dr. Susan Karpinskirailla's records covered a period from January 2014 through May
2014. Aetna’s Facts at 1 58; Pl.’s Resp. at § 58; Admin. R. at3M2br. KarpinskiFailla's
office visit notes from January 2, 2014, indicate that the plaintiff was complaining adidiess
that affeceéd her entire head. Admin. R. at 1029he notes also list the plaintiff's chronic
problems as: anxiety, depressive disorder, not elsewhere classified, igedeaakiety disorder,
and migraines® Id. The plaintiff did not report blurred vision or memory loss. at 1026. For
the plaintiff's migraines, the office visit nadndicatethat she would “[c]ontinue careith

Neuro / and taper with [TJopamax hopefully they will decrease in frequendydt 1027.

No. 4:10cv-2126, 2011 WL 5026223, at *8 n.30 (M.D. Pa. Oct. 21, 2011) (“SOAP’ is an abbreviation f
subjective, objective, assessment, and plan.”).

%t appears that on March 19, 2014, the plaintiff visited Dr. Sreepada reghatiright ear pain. Pl.’s MSJ at |
66; Aetna’s Resp. at  66; Admin. R. at 1843 Dr. Sreepada’s notes reflect that duangsit to the emergency
room the plaintiff had an episode of vomiting and vertigo. Admin. R. at 1043.

% Although Dr. KarpinskiFailla's notes also list additional ailments such as fatigue, phonoptpttisgphobia and
insomnia, they also appear to cdetfin some respects. Admin. R. at 1626, In this regard, although Dr.
KarpinskiFailla's review of systems in theNleuro/Psychiatric’ area is “positive for” dizzinessyith respect tahe
“HEENT” (believed to be head, ears, eyes, nose and throat) system, the plaintifbgasve for” dizzinessld.

In addition, despite a notation that one of the plaintiff's chronic prableas a depressive disorder, Dr. Karpinski
Faillaindicated that the plaintiff was “negative for” depressita.
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On Dr. KarpinskiFailla’'s office visit note for January 30, 2014, she noted that the
plaintiff still had anxiety and headach®s.Admin. R. at 1029. Under tié\ssessment/ Plah
portion of the noteit indicates with respect to the migraines tfidrms completed for 6 weeks
more of leave from work She will continue care with her neurologist [w]ho is managing her
[Tlopamax” Id. at 1031. In addition, the notes indicate that the plaintiff had stopped seeing her
therapist, and Dr. Karpinsiiailla had a “[ljong discussion” with the plaintiff and her husband
that included advie that the plaintiff restart therapy.Id. at 1029, 1031.

Dr. KarpinskiFailla's office visit notesfor the plaintiff's visit onApril 1, 2014, reflect
that the plaintiff presented with generalized anxiety disorder and migrainecheadad. at
1033. As for the headaches, the doctor stated as additional infomiatioreaseheadaches
with ear issues|.]” Id. With regard to thereatmentplan, Dr. KarpinskiFailla, “[s]trongly
encouraged” the plaintiff to “seek help from a psychiatrist in addition to therdpgy.dt 1035.
Additionally, the doctor stated that she “can give a fieare weeks but if further time off from
work will need to get from either neurologist or psychiatrigtl”

The office visit notes from Dr. Karpinskiaillafor the plaintiff's visit on April 29, 2014,
reflect that she appeared with a bad cold/cough veasl having issues with depression and
weight loss. Id. at 1037. The notes reflected a “chronic problem” with migrainds.During
the doctor’'s review of symptoms, she indicated that the plaintiff was negativdiZainess,
headache and syncopeld. at 1038. With regard to the plaintiff's chronic depressive disorder,
not otherwise classified, Dr. Karpinskailla stated that “I still wish you to s¢gherapist and a
psychiatrist.” Id. at 1039.

The plaintiff again received treatment from Dr. Bsgein in May2014 andJune 2014as

reflected in his office visit notesAetna’s Facts at 1 59; Pl.’'s Resp. at 1 59; Admin. R. at 1 927

27 As with Dr. KarpinskiFailla's prior office visit note, she listed the pain scale as “0/10.” AdRirat 1025, 1029.
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30, 100612. In Dr. Bernstein’s “Review of Systems” as part of his May 15, 2014 office visit
notes, he noted that with regard to the plaintiffs headaches, they were “episodiel, f
different from migraines that the patient used to have as per pt).” Admin. R. at 1006. He
referenced that the plaintiff was starting (as of May 15, 2014) Topamax 25taigets per ay.
Admin. R. at 1008.Dr. Bernstein’s plan with regard to this visit related to the plaintiff's sinus
congestion and ear painld. He also provided the plaintiff with the name of a migraine
specialist, Dr. Ann Marie Mascellino, to see if the plaintifiuld see her as a second opinion.
Pl.’s MSJ at | 70; Aetna’s Resp. at § 70; Admin. R. at 1010.

In Dr. Bernstein’s June 5, 2014 office visit note, he set forth the following “History
Note:”

A 49-year old W/F who is seen in followup. Her last visit was noted in our office

from May 15, 2014. She had severe migraines. She has been seen by Dr. Safar,

neurology. She is on Topamax now at 150 mg a day. She had been on

Wellbutrin from her LMD in Plain and she stopped the Wellbutrin abruptly two

days ago. She is on Flonase if needed. She has had an ear psbklaaw Dr.

Anthony Jahn, tertiary care ENT and she was placed on steroids. | have not

received a full note from Dr. Jahn, although | feagerbal communication. She

has had some improvement. We did discuss her MRI of her brain and with

findings of her sinus inflammation. The patient has had severe migraines. She

notes that she had some improvement, now this seemed to have recurred. She is

concerned that the Wellbutrin has provoked the migraares has made the

migraines worse, although she has been on it for several months.
Pl.’s MSJ at 1 68; Aetna’s Resp. at 1 68; Admin. R. at 1009.

Dr. Bernstein also provided a handwritten note dated June 6, 2014, which he referenced
the plaintiff's June 52014 visit to his office and provided copies of “a recent visit to our office
5/15/14 and neurology 4/28/14.” Pl.’'s MSJ at  69; Aetna’s Resp. at T 69; Admin. R. at 1011.

He also stated that the plainsff‘meds were increased (Topamax and Prednisoaedl’ she

“still is unable to work.” Admin. R. at 1011.
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As indicated above, Dr. Bernstein provided the name of Dr. Mascellino to thefflainti
and the plaintiff visited Dr. Mascellino on June 10, 2014, and contitneatingwith her through
October 2014. Admin. R. 892-1004 Pl.’'s MSJ at § 71; Aetna’s Resp. at  71. In a letter dated
that same date and directed to Dr. BernsteinMaiscellinorecounted the plaintiff's history and
present symptoms. Admin. R. at 992. These included the plaintiff's history with headache
issues and her description of the “worsening” of her headaches since Marchl@0&ag992.

Dr. Mascellino noted that the plaintiff's headache triggers included “lacleep sanxiety, and
certain foods.” Id. Dr. Mascellino seforth a treatment plan with the plaintiff that included
modifying her medications and ordering testing such masM®RA of the brain and a
hypercoagulable workupld. at 993.

By August 6, 2014, Dr. Mascellino noted that her prescribed medication of Sulindac 200
mg had helped the plaintiff and “ke[pt] her headaches away for several dag&%timidmin. R.
at 1000. Dr. Mascellino’s plan was to taper the Topamax from 150 mg to 125 mg to aksist wit
any issues with memory or hair lodsl. at 1001.

Dr. Mascellino’s last letter to Dr. Bernstein is dated October 14, 2014, and reflects her
notes from the plaintiff's visit on that date. Admin. R. at 20@3 Dr. Mascellino’s letter states
that the plaintiff had tried to drop her dosage of Topamax to 100 mg per day, but when she did so
her headaches increasdd. at 1003. As a result, she went back to 125 mg of Topaidax.

Dr. Mascellino also noted that the plaintiff's “headaches overall seem.b&ter will
have more mild headaches. She has not had any very severe migraines. She does take the
sulindac only when absolutely necessary. [She] has not complained of double or blurred vision
or any new headache feature$d: Among Dr. Mascellino’s impressions was that the “migraine

without aura, . . . appears under good contrtd.”at 1004.

2t also appeared that the tests ordered by Dr. Mascellino did not shovsaeg.isAdmin. R. at 1000.
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Aetna received an October 15, 2014 Behavioral Health Clinician StateAtésriding
Physician Statement, and a Capabilities and Limitations Workdheet Dr. Mascellino.
Aetna’s Facts at | 61; Pl.’'s Resp. at 1 61; Admin. R. at-8982In the Attending Physician
Statement, Dr. Mascellino’s primary diagnosis was “chronic daily deed and the secondary
diagnosis was vestibular neuronitisd. at 1082. Dr. Mascellino indicated that although the
plaintiff was able tointer alia, work with others, give supervision, and work cooperatively with
others in a group setting, she had no ability to wddk.at 1083. She further indicated that she
had prescribed a restrictioon the plaintiff's work activities since June 14, 2014, and the
restrictions or limitations would remain in effect for an undetermined perimd. These
restrictions and limitations are also referenced in the Capabilities and Limitsiorksheet,
which indicatel that the plaintiff hadsevere headaches, dizziness, and ear pain [and] balance
problems.” Id. at 1085.

As for the Behavioral Health Clinician Statement, Dr. Mascellino indicated tleat th
plaintiff's progress was “unchanged” and her diagmadstipressions were “head[achejstibuler
[sic] have dysfunction.” Id. at 1087. Dr.Mascellino stated that the plaintiff's cognitive
functioning was normal and otherwise unremarkable. Aetna’s Facts at { 6 Rd3p'sat 61,
Admin. R. at 1088.

With regard to the plaintiff's right ear issuebge plaintiff provided Aetna with medical
records related to her treatment for right ear pain causing dizziness and deriigg March
2014. Aetna’s Facts at 1 62; Pl.’s Resp. at  62; Admin. R. atI@BAR In addition, the
plaintiff provided Aetna with a letter dated May 21, 2014, from Dr. Anthony M. Jahn, an ENT,
to Dr. Bernstein. Aetna’s Facts at { 63; Pl.’'s Resp. at § 63; Admin. R. at2102@/fter

reviewing the plaintiff's symptoms and films and aftenducting his review of her systems, Dr.

32



Jahn “believe[d] she has lingering eustachian tube dysfunction which can bd txéateither a
myringotomy or steroids.” Admin. R. at 1021. The plaintiff desired a course of prednisone, s
he prescribed it to herld. Dr. Jahn also noted that “[tjhe unusual feature in this case is her
significant symptomology which cannot be explained by either her historycpfols physical
findings.” Aetna’s Facts at I 63; Pl.’'s Resp. at  63; Admin. R. at 1021.

On Féruary 3, 2015, in further support of the plaintiffs LTD claim, her counsel
submitted additional records including those of her March 13, 2014 emergency room vegit relat
to the ongoing ear pain involving fluid, an office visit note from Dr. Bernstein from November 3,
2014, and a headache log. Aetna’s Facts at { 65; Pl.’s Resp. at  65. The headachetbg cove
two-week period from January 8, 2015, through January 21, 2015, identifying various aspects of
the headaches the plaintiff suffered from during that petiofletna’s Facts at | 66; Pl.’seBp.
at 1 66; Admin. R. at 9323. The records from the emergency room visit indicate that (1) the
plaintiff was complaining of right ear pain and head pain that startedatteahoon, (2) the
plaintiff rated the pain as a “103n a scale of A0, (3) a nurse practitioner successfully removed
cerumen from the plaintiff's right ear (although the plaintiff appearsate thad difficulty with
the procedure), and (4) the plaintiff was diagnosed with “right otiédia.”®® Admin. R. at 920
26.

The plaintiff's last visit with Dr. Bernstein prior to Aetna’s decision regpydher claim

for LTD benefits occurred on November 3, 2014. Admin. R. at3R27During Dr. Bernstein’s

290n or about January 7, 20%5) Aetna representative appears to have conducted an interview of the plaintiff.
Admin. R. at 111580. During this interview, the plaintiff and the representative disdussadache logdd. at
1119. The notes from this meeting reflect that the plaintiff statedlieathad been keeping a log on her calendar.
Id. The plaintiff asked the representative to send her a headache log, althougicl#as whether they would be
communicating through the plaintiff's attorneld.

The court notes that thgarties dispute whether the representative asked the plaintiff to compleig tre |
if the plaintiff asked for a log so she could completeéSiee, e.gPl.'s MSJ at 1 77; Aetna’s Resp. at 1 77. For
purposes of the court’s analysis, the particulsmésas to who requested the log is irrelevant.

% SeeFred-Perez v. Barnhart450 F. Supp. 2d 461, 463 (D. Del. 2006) (noting “right otitis media” asd@an e
infection”).
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“Review of Systems,he noted thatinter alia, the plaintiff: (1) “does have some weight loss
possibly due to Topamax;” (2) “has had migraines which have been disabling;” (3) “has
dizziness and lightheadedness which has been persistent;” and (4) “has some cogiuitive def
numbness and tingling, paresthesias which may all be due to Topaldaat™928. In addition,

Dr. Bernstein relayed Dr. Mascellino’s note that when she tagheed opamax the plaintiff
“had severe headache againd:

During his physical examination of the plaintiff, Dr. Bernstein noted thedr alia, (1)
“[t]here is no dizziness;” and (2) the plaintiff “does not seem to have anyorgeloss her
recollectionof her medical history is excellent and #fé@wving.” 1d. at 928. For his assessment,
Dr. Bernstein indicated that the plaintiff haker alia, “[c]ognitive dysfunction possibly due to
Topamax,” “[s]evere migraine headaches,” and “[d]izziness aidhkgdedness.”ld. at 929.

As part of histreatmentplan, Dr. Bernstein stated that “[flor cognitive testing, | did do a [sic]
immediate recall test with three objects which she was able to repeat witHinapidthout
hesitation, | do not feel thatdhe is a neurologic deficit, but | am concerned as to perhaps the
Topamax is causing the problemld. He further indicated that the plaintiff “has been under
increasing stress and anxiety has a big component may [sic] be playnyg @daponent into

this situation.” Id. As such, Dr. Bernstein was providing the plaintiff with the name of a
neuropsychologist for her to sekl.

All of the plaintiff's medical records, including those submitted as part otlaen for
STD benefits and other leaves,resubmitted for a clinical consultant review by a nurse, Karen
Anthony. Aetna’s Facts at § 68; Pl.’'s MSJ at  68; Admin. R. at-4132Nurse Anthony
provided a clinical assessment, which concluded thase€d on review of the medical there is a

lack of compelling physical exam or diagnostic findings to endorse a physical impaifirom
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headaches that would preclude sustained activity.” Admin. R. at 1140. Nurse Anthony
supported her conclusion witimter alia, the following observations: (1) duritige time that the
plaintiff treated with a mental health provider for anxiety and depression, she digatot s
“treatment for her headaches with a frequency or intensity that correlates toxdwngo
complaints of pain until March 2014 at which time she presented to the emergency room for
complaints of right ear pain;” (2) although a CT scan showed otomastoiitis and the ENT
specialists opined that the plaintiff had a diagnosis of otitis media, thedsedor not show
whether this is disabling as Dr. Madoeb opined that these diagnoses were not contributing to
the plaintiff's headaches; (3) the records did not show that an ENT specialist had seen the
plaintiff since June 2014, (4) after the plaintiff began treating with Dr. BM&sc in June 2014,
the MRA, MRI of the brain, and the extensive lab work showed normal results; (5) Dr. &@arnst
referenced the possibility of the plaintiff's stress contributindhéo complaints of ongoing
dizziness, lightheadedness, memory and concentration issues; (6) ithdf'planost-recent
office visit notes from October and November 2014, appeared to show that her headaches were
improving; (7) the plaintiff's headache log from January 2015 “indicates whilgthiatff] had
daily headaches the majority of the time sleeerity was rated in theZLrange on a scale ofil
and only had headaches in thd Bange twice within the 12 days of headache logs subipjtted
(8) there were multiple notations of anxiety and depression throughout theahredmrds; and
(9) therewere no records of the plaintiff resuming therapy vaitnental health providerld. at
1140-41.

By letter dated February 26, 2015, Aetna advised the plaintiff that it was denying he
claim for LTD benefits. Aetna’s Facts at  69; Pl.’s Resp. at { 69; Admin. R. &&774bhe

letter identified the plaintiff's purportedly disabling diagnosis as migrainedduotes,
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acknowledged and outlined the essential duties of her sedentary occupation &gagearioan
officer, discussed the medical information dating back to the plaintiff's diairSTD benefits,
and concluded that “the medical information received to date does not support an inability to
perform your occupation.” Aetna’s Facts at | 69; Pl.'s Resp. at  69; Admin. R.-47 45
The letter also stated that “[t]here is insufficient medical evidence to endonsectzoral
impairment October 21, 2013 forward. Based on review of the medical there is a lack of
compelling physical exam or diagnostic findings to endorse a physical impairmoent f
headahes that would preclude sustained work activity.” Admin. R. at 745-46.

In response to Aetna’s denial of LTD benefits, the plaintiff submitted a “pdrsona
statement” dated March 6, 2015. Pl.’s MSJ at § 83; Aetna’s Resp. at 83; Admin. R-0at 904
In this statement, the plaintiff disputed the assessment that a mortgage loans#isedentary
position. Admin. R. at 9085. The plaintiff also discusséide treatment of her headaches and
the progression in severity of those headaches leading up to October 21,I@04890506.
While discussing her headaches, the plaintiff stated as follows:

Now the headaches are somewhat better whereby | am not having severe

migraines everyday but other symptoms are present. | still have sides dften

the Topamax and had to ask for a reduction in dosage because | was losing my

hair as well as weight. | had lost 20 pounds in one year. Most people would like

that but when you are only 110 to begin with, 20 pounds is quite a lot of weight.
Id. at 907. The plaintiff also listed various symptoms of Topaniaxld. She further stated that

she was

still undergoing testing to be sure that the symptoms that | possess are inefact sid
effects and not a sign of another issue. On March 12, | will see Mary idoneP

31 Although the plaintiff admitted and denied in part Aetna’s factual statemhenonly part she identified that she
was denying was whether Aetna had made “a reasonable decision.” P aRE$9.

32 The plaintiff indicates in her statement that she highlighted her sidetseiifered. Admin. R. at 907.
Unfortunately, no red highliging appears on the statemeld. It is unclear whether the plaintiff did not highlight
any text or the copying of the administrative record removed the highlighRegardless, the missing highlighting
is impertinent to the ultimate disposition bese crossnotions for summary judgment.
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a neurologist who specializes in Multiple Sclerosis. Is it possible that it was
missed? Yes it is possible because my fatigue and cognitive loss are the most
debilitating issues that | have now. The pain is secondary but isastill
debilitating.

The plaintiff appealed from Aetna’s decision to deny her LTD claim via a |etter ier
counsel dated March 16, 2035.Aetna’s Facts at  70; Pl.’s Resp. at  70; Admin. R. at 858.
Via a letter dated April 15, 2015, from the plaintiff’'s counsel, glantiff provided Aetna with
(1) office notes from her visits with Dr. Mary Ann Picone on March 12, 2015, and April 13,
2015, and (2) the results from a lumbar puncture administered on April 8, 2015, which indicated
a diagnosis of multiple sclerosisAetna’s Facts at I 71; Pl.’s Resp. at {RIIs MSJ at { 89;
Aetna’s Resp. at 89, Admin. R. at 791-802.

Dr. Picone’s March 12, 2015 office visit notes described the plaintiff's chief cortgpla
and history as follows:

[Llost MRI of brain from 4/14, saw Dij Mascellino, most symptoms are
intermittent|.]

50 year old right handed woman here for evaluation of chief complaint of fatigue.
She has history of migraines. She has trouble concentrating, trouble gettirig out
bed. She used to be obsessive about her house and now she can barely get up out
of bed[.] She gets migraines about two to three times monthly. She takes sulindac
for her migraines. [S]he is still gettin[g] her menstrual periods. She kas ne
lost vision in her eyes but does get right egnp She take$C]ymbalta for
anxiety. She has not had weakness or difficulty walking. She also has had ear
pain and has se¢BNT]. She states she is [sic] of ten forgetful and forgets where
she puts things.

She presented with undiagnosedurological disorder new patient. Quality:
chronic. Onset: ongoing. Limitation of Activities: unable to keep up with peers.
Frequency of episodes unchanged.

In addition, she presented with headache. Location: in the frontal area. Quality:
sharp. @set: ongoing. Limitation of Activities: moderately limits activities.
Frequency of episodes daily.

¥ Aetna’s statement of facts indicates that Aetna received notice of the appéatah 13, 2015, but the
aforementioned letter is dated March 16, 2015. Aetna’s Facts at § 70; ARlnain858.
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Pl.’s MSJ at 1 88; Aetna’s Resp. at 1 88; Admin. R. at 792.

Dr. Picone’s office visit notes for th@aintiff's visit on April 13, 2015state that “[s]he
presented with fatigue. Quality: chronic. Onset: ongoing. Limitation of Wie8v moderately
limits activities. Frequency of episodes daily.” Pl.’'s MSJ at  90; Aetresp Rat § 90; Admin.
R. at 800 (emphasis omitted). Dr. Pieatescribé the plaintiff's neurological symptoms as
“dysphagia, balance, numbness, stiffness, dizziness, pain, generalezadryross, headache,
weakness (legs and had [sic]) and spasm.” Pl.’s MSJ at 1 90; Aetna’s Re8; Adfhin. R. at
800 (emphasis omitted). Dr. Picone also indicated that the plaintiff complainesbainia and
fatigue, and she had “anxiety but denied depression.” Pl.’s MSJ at § 90; Aetna'aRgL0;
Admin. R. at 800 (emphasis omitted). Dr. Picone diagnosed the plaiittifmultiple sclerosis,
and her notes indicate an onset date of April 13, 201&dmin. R. at 801-02.

In examining the plaintiff's appeal from the denial of LTD benefits, Aetna had edgag
the services of1l) Dr. Steven D. Graham, boarcrtfied in Fsychiatry and Neurology, to
perform an independent medical reviéinom a neurological perspectiyeand (2) Dr. Gitry
Heydebrand, board certified in psychologietna’s Facts atf[73-74 Pl.’s Resp. atY[73-74
Admin. R. at769-74, 780-84. Aetna proviled Dr. Grahamand Dr. Heydebrandvith the
plaintiff's entire claim file andheyprepared repost Aetna’s Facts at 11 724; Pl.’s Resp. at 11
73-74; Admin. R. at 769-74, 780-84.

Dr. Graham opinedbta “reasonable degree of clinical certainty” thatgkaentiff had “no

neurological impairmensupported in any of the medical records from 10/21/2013 through

% The plaintiff contends that “it is disingenuous for [Aetna] to imply‘tmset date’ was April 13, 2015. Rather,
this was the date of the office note (compare Dr. Picone’s reference to Msvat&aonset date’ for headaches of
3/12/15).” Pl.’s Resp. at  72. Unfortely for the plaintiff, the only document in the record that speaks to an
onset date is Dr. Picone’s office visit note and it clearly states: “MULEIBCLEROSIS Onset: 4/13/15.” Admin.
R. at 802. The plaintiff has not identified any other documefhtsirmtiministrative record containing another onset
date.
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05/31/2015.” Admin. R. at 784. He based this conclusion “upon medical records, which do not
document any specific neurological examination abnotms|i and there is no detailed
explanation or discussion in any of the medical records as to why threaited complaints of
headaches translate into ongoing complete neurological impairmdnt.’Dr. Graham also
concluded that “there is no clear nalagical indication for any specific occupational restrictions
or limitations. Specifically, [the plaintiff] does not require work modificatiaohsas lighting
adjustments or limited computer useld. He based this conclusion “upon the absence of any
specific neurological examination findings, which would directly tateslinto any specific
neurological restrictions or limitationsJd.

Dr. Heydebrand, when asked to describe the plaintiff's functional impairmerasy,if
from October 21, 2013, through May 31, 2015, stated as follows:

The documentation available for review indicates that the claimant complained of
chronic headaches but there is no description in the medical records that specify
how symptoms have been interfering with daily functioning from 10/21/13
through 5/31/15. HeAP Dr. Safer[sic] recommended shetérm disability
related to headaches and anxiety, but declined to support a claim fetetong
disability[.] Per notes of AP Dr. Bernstein (e.g., 10/14/14), the claimant’s
headaches are described as “improving”. Tdi@mant’'s providers fairly
consistently report that the claimant was complaining of problems with memory
during the period in question but there was no indication of concerns regarding
mental status issues in office visit notes of various providers. Further, the
claimant’s “personal statement” of 3/6/15, though completed with editing and
typing support by her husband, indicates a fairly effective capacity for
organization, presentation, and reasoning. In the absence of a neuropsychological
assessment cdaocted by a qualified professional that included an evaluation of
effort and documented cognitive dysfunction, there is no support for a conclusion
of cognitive deficits or psychological/psychiatric symptoms that would cause
functional impairment.

Aetna’sFacts at 1 74, 75; Pl.’'s Resp. at {1 74, 75; Admin. R. at 773. The doctopiakw as
to any adverseside effects of any medicatiansofar as they would affect work activities.

Admin. R. at 773. Dr. Heydebrand opined that
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while the documentation indicates that the [plaintifff was reporting and
complaining of memory loss, she did not display significant cognitive defects on
basic mental status screening. In the absence of substantiation in the forin of tes
results conducted by a qualified neuropsjogist indicating cognitive
dysfunction and specifying impact on daily functioning, no conclusions can be
drawn regarding effects of medication that would interfere with work ac8vitie

Admin. R. at 773.

Via a letter dated July 9, 2015, Aetna informed the plaintiff, through her counsel, that it
upheld the denial of her claim for LTD benefits. Pl.’s MSJ at | 91; Aetna’s Regp91;
Aetna’s Facts at § 76; Pl.’'s Resp. at  76; Admin. R-6/5876366. After referencing the
definition of disability inthe LTD Plan and Aetna’s interpretation of somethd plaintiff's
medical records, the letter stated as follows:

In conclusion, [the plaintiff] reported daily chronic headaches but there are no
notes detailing severity or intensity of symptoms and imgmoent was reported

over the course of treatment though with some recurrence of headaches. The
medical records do not document any specific neurological examination
abnormalities and there is no detailed explanation or discussion in any of the
medical records as to why the sedported complaints of headaches translate into
ongoing complete neurological impairment. [The plaintifff appeared to be
experiencing anxiety to some extent, though this is not detailed. There is
considerable variability regarding reports of depression. [The plairggfjried
memory loss but the office notes from various providers show no signs of
observed memory issues during the office visit. [The plaintiff] was not eeferr

for neuropsychological testing until November 2014, but there does nottseem
have been any follow up in this regard. No test results from neuropsychological
testing have been provided. Of interest, the statement provided by [the fplaintif
dated March 6, 2015, and edited by her spouse, presented a long, organized and
detailed argument on her behalf. It would appear that such a presentation would
be a considerable challenge to complete for an individual with significant
cognitive defects. The overall impression from the documentation is of
fluctuatingconcerns with complaints with a lack of substantiation in the form of
specific objective assessment of reported symptoms.

Psychologically, there is no support for impairment. Although the records
indicate that [the plaintiff's] providers recommended that she undergo a
neuropsychological examination, we have not been provided with those results.
In the absence of quantified data such that can be obtained by a
neuropsychological assessment conducted by a qualified professional that

40



included an evaluation of effort and documented cognitive dysfunction, there is
no support for impairment due to a mental health condition.

Neurobgically, the medical evidence do [sic] thdocument any specific

neurological examination abnormalities and there is no detailed explanation or

discussion in any of the medical records as to why [the plaintiff] would be

impaired due to her headaches. Agppiate medication was prescribed to treat

[the plaintiff's] headaches and the records indicate that over time, her headaches

improved over the course of treatment. [The plaintiffl was recently diagnosed

with multiple sclerosis, according to the officete from Dr. Picone, dated March

12, 2015. However, there is no evidence that [the plaintiff] would be precluded

from performing the duties of her own occupation due to this condition.

Based upon our review of the submitted documentation, and the lata@tailed

herein, we have determined that there remains a lack of medical evidence to

support [the plaintiff's] claim for disability from October 21, 2013 through April

20, 2014 (elimination period) and from April 21, 2014 forward for the reasons

statedabove.
Admin. R. at 760.

C. Analysis

Because the court is reviewing crasstions for summary judgment, the court will
briefly summarize the parties’ contentions. In her motion for summary judgthenplaintiff
concentrates her argument on certain purported “procedural irreguldndiedemand a high
degree of scrutiny.” Pl’s Mem. at 13. The plaintiff contends that “Aetrelective, sel
serving review and paing of the medicaévidence was so significant and ingrained, indeed
fixed, as to be fatal to any assertion that the claim decision was reasamhblgoported by the
evidence of record and, causes one to reasonably doubt Aetna’s neutrality as a pla
administrator.”Id. at 1314.

The plaintiff then identifies seven different procedunaegularities that she argues
supports this court finding that Aetha committed an abuse of discreliibrat 1420. Those

procedural irregularities are as follows: @Agtna denied the plaintiff's application for STD

benefits by relying on a cold review of a hired physician and ignoring Im@pteyns such as
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migraine headaches and fatigue that were containkdritreating physicians’ office visit notes;
(2) Aetna continually and unreasonably failed to consider the plaintiffp®yns such as
migraine headaches (and thereafter an aggregation of headaches), incratguey &nd
lethargy with an increase anchange of medications; (3) Aetna failed to consider or
substantively address the contemporaneous office notes of any of the plainyi§icigts from

the onset of her disability to the denial of her apgeam the initial denial of her claim for LTD
benefits); (4) Aetna unreasonably failed to substantively consider the side effects of the
medications the plaintiff was taking for her migraine headachebersilibsequent diagnosis of
multiple sclerosis; (5) Aetna failed to engage in an “real analysigieoplaintiff's predisability
vocation insofar as it failed to consider her documentedemertional limitations; instead, it
simply indicated that her job was sedentary, which only could have been appropshte if
suffered from only exertional limit@ns; (6) Aetna failed to request that the plaintiff undergo an
independent medical examination; and (7) Aetna failed to provide “good reason” elyieg r
on the opinions of their recomviewing physicians instead of the plaintiff's treating family
physician and three neurologistsl. at 1421.

In Aetnds motion for summary judgmentt generally poird out thatthe decisiors to
deny the plaintiff's claim for STD and LTD benefits were nalbitrary or capricious because
they weresupported by subattial evidence in the record.See Aetna Br. at 6 (“Aetna’s
Decisions Denying Short Term and Long Term Disability Benefits Were oRebke and
Supported by Sufficient Evidence in the Administrative Record.” (emphasisedjit With
regard to the plaintis application for STD benefits, Aetna points out that the only evidence she
submitted to support this application consisted of subjective reports of pain reBoltingevere

headachesld. at 7. Aetna argues that the plaintiff's treating physiciabs, Bernstein and Dr.
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Safa, indicated that there was no objective medical evidence to support the punpqaathg
symptoms or disabilityld. at 7-8.

As for the plaintiff's application for LTD benefits, Aetna disputes the pféisiassertion
that it somehow acted improperly by following the terms of the LTD Plan and requiring the
plaintiff to submit objective evidence to support a finding of disability.at 8. Aetna contends
that the additional medical information provided by the plaintiffpeuis its decision that she
was not disabled as defined in the LTD Pldd. at 9. For example, Aetna characterizes the
plaintiff's conduct in 2014 as “jump[ing] around from doctors depending on whether theg w
agree to authorize her for continuedvieaf absence.”ld. at 9. Essentially, Aetna is disputing
the plaintiff's assertion that she continued to seek out physicians who would assist he
resolving her symptoms, by portraying the plaintiff as an individual that moved frotor doc
doctor until she heard what she wanted to lwrareceived the excuse to not work that she
wanted to getld.

Aetna notes that Dr. Bernstein and Dr. Mascellino found that the plaintiff's headache
were under good control and she was not subject to a neurological abnornhalityAlso,
although Aetna recognizes that Dr. Mascellino submitted the October 15, 2014 worksheet
indicating that the plaintiff was unable to work, the doctor’'s own office visit notes ambtbe
from the plaintiff's other physicians froma@®ber 2013 through October 2014 contradicted the
information in this worksheetd. at 10.

As for Aetna’s reliance on its hired physicians, it notes that it does not bayee
special deference to the opinions of the plaintiff's treating physicla@tause its hired
physicians based their opinions on the same records of examinations upon which tifiesplaint

physicians relied. Id. at 1011. Here, Aetna hired two boacertified neurologists and a
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licensed psychologist to render opinions and those physicians concluded that thé ghildintt
show any neurological impairments suppwta finding of a functional impairment because of
the plaintiff's headaches. As such, Aetna contends that it did not commit an abus®eifah

in denying the @intiff's claim for LTD benefits.

Before addressing the parties’ contentions, the court notes the followingt, &sr
indicated above, the parties agree that the applicable standard of review tashiss the
arbitrary and capriciou®r abuse of digetion)standard.SeePl.’s Mem. at 10Aetna Br.at 4
Second, “[t]he plaintiff retains the burden to prove that [he or she] is entitled thtsesmad that
the plan administrator's decision was arbitrary and capriciou®Rubin v. Amerihealth
Adminstrators, Inc, No. CIV. A. 123719, 2013 WL 3967569, at *5 (E.D. Pa. Aug. 2, 2013)
(citing Molinaro v. UPS Health & Welfare Packagdo. CIV. A. 165791, 2013 WL 255042, at
*3 (D.N.J. Jan. 23, 201B)see Chiodo v. Aetna Life Ins. Cblo. CIV. A. 14227Q 2015 WL
1525049, at *8 (E.D. Pa. Apr. 6, 2015) (“Under [Aetna’s] Plan, [the plaintiff] bore the burden of
establishing that he met the test for disability.Pinally, although the parties do not necessarily
agree with each statement in thesspectivestatements of undisputed ma#érfacts, those
disputes relatenore tothe characterization of the evidengeassertions that their adversary
improperly asserting argument or legal conclusions. In other words, the parties daiuadly
provide conflicting views of the recorfd. Even to the extent that any of the parties’ disputes
could be considered a genuine dispute over a fact, the court finds that none of the disputes
involve material factsthat would preclude the entry of summary judgment forptesrailing

party in this casé®

% To the extent there are any conflicts, the information used to create the déemfticpart of the recordSeen.23,
supra

% The court has located multiple recent Third Circuit decisiofRISA actions inwhich the court examined the
record before the district court to see whether there were any genuine fsmiadsrial fact that should have
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1. The Plaintiff's Claim for STD Benefits

Unfortunatdy, in the plaintif's memorandunof law in support of her motiorfior
summary judgment and even Irer reply brief in response to Aetna’s motifor summary
judgment, she occasionalhgferences her arguments without distinguishing between the two
claims that she has in this case, namely, Aetna’s alleged wrongful denial opheatagns for
STD and LTD benefits. Nonetheless, the court has endeavored to parse out those giottie
arguments that apply to each of these claims in the amended comgtaignizing that there is
obviously some overlap as the arguments apply to both claims.

With respect to the plaintiff's claim for $Ibenefits, the plaintiff had the burden to show
that she could not “perform [her] essential occupation functions, including workimgyy [he
regularly scheduled hours, for more than seven consecutive calendar dayse befcaus
pregnancy, iliness, injury, organ donation, feb@ctive surgery or hospitalization.” Admin. R. at
542. In addition, the STD Plan expressly provided that Aetna would deny a STD benigfits cla
if a claimant failed to “providesatisfactory objective medical evidence of disability or
cortinuing disability or other information requested by the STD Claims Administtdthrat
544,

As indicated above, the plaintiff argues that Aetna failed to give proper consideuat
her subjective complaints of chronic migraine headacral fatigue.Courts have determined
that a plan or claims administrator commits an abuse of discretia®dfuires objective medical

evidence to show fatigue (or another subjective conditi®®e Heim v. Life Ins. Co. of N. Am.

precluded the district court from entering summary judgm&ee, e.gReed v. Citigroup IncNo.15-2094, 2016
WL 3626816, at *3 (3d Cir. July 7, 2016) (nonprecedential opinion) (concluding,BAE&ttion, “that there are
genuine issues of material fact and that it is not clear from the current velwettter MetLife’s decision was
arbitrary and cagicious”). Nonetheless, some judges in this district have notetfwjaere the decision [of an
ERISA-governed plan] to grant or deny benefits is reviewed for abuse of disceetiostion for summary judgment
is merely the conduit to bring the legal question before the district calthamusual tests of summary judgment,
such as whether a genuine dispute of material fact exists, do not apgbhyuine v. Sun Life Assur. ChNo. 1Gcv-
2938, 2013 WL 5273785, at *6 (E.D. Pa. Sept. 16, 2013) (citatiotsnternal quotation marks omitted).
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No. 101567, 2012 WL 947137, at7® (E.D. Pa. Mar. 21, 2012) (referencing cases and
concluding that plan administrator committed abuse of discretion by requifjectio® medical
evidence to prove complaints of fatigu&Jms v. Prudential Ins. Co. of AmNo. CIV. A. 06-
5127, 2008 WL 4444269, at *14 n.21 (E.D. Pa. Oct. 2, 2008) (indicating that “plan
administrators must be wary of denying claims because of a lack of objedtieaae when the
disabling condition on which the claimant rests her cause rests heavily on sulgeictesece).

Here, however, there is no direct evidence or circumstantial evidencevirimim the court could

infer that Aetna sought objective medical evidefreen the plaintiff to prove that she was
suffering from fatigueor that it decided against her becasbke failed to produce this type of
documentation Additionally, to the extent that the plaintiff's headaches constitute sivigjec
complaints, Aetna’s letter in which it denied her appeal from the denial of STD tbestated

“the documentation [of chronic daily headaches] provided was not indicative of a functional
impairment that would have precluded you from performing your own occupation.” Admin. R.
at 1212. Thus, Aetna was not looking for objective medical evidence from the plaintiff to
establishthe etiology ofher illnesses; instead, it sought objective medical evidence of the impact
of these symptoms or illnesses on her ability to perform her occupatiorohsicdee Hoover v.
Metropolitan Life Ins. Co, No. CIV. A. 054323, 2006 WL 343223, at *8 (E.D. Pa. Feb. 14,
2006) (citing cases and explaining difference between plan adminisegtaring claimant to
produce objective medical evidence of symptoms or diagnoses and requiring claimadtite pr
objective medical evidence that the illnessspmptoms renders the claimant unable to work
Aetna’s determination that the plaintiff failed to satisfy her burden oviging evidence in
compliance with the terms of the STD Plan does not render Aetna’s denial decidi@mnyaanid

capricious.
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In conjunction with the plaintiff’'s argument that Aetna committed an abuse oétimscr
by failing to properly credit her subjective complaints insofar as they wam@borated by
notation in the medical records, she also argues that Aetna failed torgper consideration to
the notes and reports of her treating physicians, Dr. Bernstein and Dr.\@afergiving too
much consideration to Dr. Cohan’s “cold record” assessment. These argumentkaiseria

Although “ERISA *does not require that plan administrators give the opinions of treating
physicians special weight, courts must still consider the circumstahe¢ssairround an
administrator ordering a paper review [from a {t@ating physician]. Connelly v. Reliance
Standard Life Ins. CoNo. CIV. A. 13-5934, 2014 WL 2452217, at *5 (E.D. Pa. June 2, 2014)
(quotingPost v. Hartford Ins. Co501 F.3d 154, 1663d Cir. 2007)(citation omitted)and also
citing toBlack & Decker Disability Plan v. Nor&38 U.S. 822, 831 (2003)). Additionally,

[p]lan administrators may not arbitrarily refuse to credit a claireargliable

evidence, which @y include a treating physicianopinion, but a court cannot

“require administrators automatically to accord special weight to the ogioioca

claimants physician; nor may courts impose on plan administrators a discrete

burden of explanation when they credit reliable evidence that conflicts with a

treating physician's evaluation.”
Id. (quotingNord, 538 U.S. at 834).

In the first instance, cordry to theplaintiff's assertionthe record does not demonstrate
that Dr. Cohan simply conducted a “cold record” review of documientbis case. More
specifically, while Dr. Cohan undeniably did not personally examine the fflantl instead
conducted a review of the medical documentation submitted by the plaintiff, he wemnidbey
merely reviewing the documentsDr. Cohan conducted petr-peer consultations witlthe

plaintiff's treating physiciand)r. Safar and Dr. Bernstein. During thesmversations (at least

as reported by Dr. Cohan in his report), both of the plaintiff's treating physigieovided Dr.
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Cohan with confirmation of information contained in their records and additional irtforma
about their recommendations and diagnoses.

In this regard, Dr. Bernstein’s office visit notes during the applicablegéndicated
that the plaintiff was complaining of severe frontal headaches over thewpast three months
(due to stress at home and work). In his office visit notes and APS, Dr. éerdsi not
indicate any relevant limitations on the plaintiff's ability to w@eken indicating “N/A” inmost
of the applicable sectionsand he indicated that she had no impaired cognitive function or
inability to concentrate. Dr. Bernstein did not indicate any objective findiagarding the
headached’

As for Dr. Safar, his office visit notes and APS also included a diagnosis of chrdpic da
headaches based upon the plaintiffs complaints, but he also noted that there were no
compliations and no objective findings. He indicated that the plaintiff would treat with
Topamax to hopefully relieve the pain from the headaches. Hissé®&ithat the plaintiff's
headaches had improved. Dr. Safar's APS did not preclude thefpfaamh working, but he
did include some restrictions and limitations (such as prolonged computer work, stressful
situations, and noisy environments).

There is no indication in Dr. Cohan’s report that he disagreed with Dr. Safar and Dr.
Bernstein’s diagnoses. Adready stated, Dr. Cohan spoke to both physicians. Dr. Bernstein did
not tell Dr. Cohan that he had excused the plaintiff from work because he determinglkthat
was functionally incapable of working; instead, Dr. Bernstein indicated thidweaplainiff's
request, he excused her from work so she could “complete further diagnostig tasd

neurologic consultation.” Admin. R. at 1228. Dr. Safar noted that the plaintiff had requested

3" The plaintiff does not mention Dr. Sreepada’s report as part of her anguethe court notes that Dr. Sreepada
reviewed &CT scan othe sinus and MRI of the brain, whishowed no significant intracranial or sinonasal
pathology.
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that heallow her to be out of work for a period of five or six months, and he refused to support
her request. Instead, Dr. Safar believed that the plaintiff required onlyparemyabsence from
work while she underwent her initial treatment and adjusted to the new medication. fddr. Sa
also informed Dr. Cohan thate plaintiff was tolerating the Topamax well and it reduced the
frequency and severity of her headaches.

After reviewing the medical documentati@ncluding the plaintiff's “job description”)
and consulting with Dr. Bernstein and Dr. Safar, Dr. Cohan disagreed that thdfplairt not
perform work at a sedentary or light physical demand level. Dr. Cadfarenced the lack of
documentation in the record after alia, (1) theplaintiffs headaches being associated with
nausea or vomiting, and (2) the plaintiff not presenting on an urgent or frequsatfda
analgesics. Simply because Aetna did not chose to follow Dr. Safar's ofanibmn. Bernstein
to extent there was an opinion), resulting in an unfavorable decision for the plaintiff, does no
mean that Aetna acted arbitrarily and capriciousBee, e.g.Johnson v. Hartford Life & Acc.
Ins. Co, No. CIV. A. 033336, 2004 WL 1858070, at *28 (E.D. Pa. Aug. 19, 2004) (“That
Hartford had to resolve competing medical records and opinions, and did so in a manner
unfavorable to [the plaintiff], does not constitute an abuse of discretion.”).

Two additional points about Dr. Cohan’s report are worth mentioning. First, the plaintiff
asserts thahe opinion inCharles v. UPS National Long Term DisalyilRlan 145 F. Supp. 3d
382 (E.D. Pa. 2015) supports her assertion that Aetna’s reliance on Dr. Cohan and émeénsist
that the plaintiff produce objective medical evidence was an abuse of discisgenl.’s Mem.
at 15;see alsdlaintiff Anna Ackawg's Reply Br. in Resp. to Def.’'s Mem. of Law in Supp. of
Def.’s Mot. for Summ. J(“Pl.’s Resp.”)at 23, Doc. No. 38L. The plaintiff contends that in

Charles “Aetna was taken to task for arbitrarily relying on the same Dr. Cohan inndeting
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plaintiff's disability benefits who was taking arsteizure medication [(Lacmital)].” Pl.'s Mem. at
15. The plaintiff then recites the following portion of the opinion that she believesuppests
her argument that Aetna wrongfully relied upon Dr. Cohan sdase:

The defendants further argue that there waslinacal or “objective” evidence to

support the restrictions placed on the plaintiff. Both Dr. Cohan and Dr. Root

made this point in determining that the plaintiff was not disabled. Though it's not

clear what type of clinical evidence Aetna thought was missing, Aetna implicitly
argues that the plaintiff's seféported feelings of fatigue and his doctor’s
diagnosis that Lacmital caused this sedation were not enough to show disability

Aetna’s expect#on that the plaintiff should undergo some additional “clinical test

to prove that he is, in fact, experiencing fatigue from his medication is aybitra

and capricious.See Mitchell v. Eastman Kodak C&13 F.3d 433, 443 (3d Cir.

1997) (finding that requiring clinical evidence to prove plaintiff had chronic

fatigue syndrome, a condition with no “dip stick” lab test was arbitrary and

capricious).
Id. (quotingCharles 145 F. Supp. 3d at 401 (internal footnotes omitted)).

This particular portion of the analysis @harlesis distinguishable from the factd this
casefor the following reasons. First, as evidenced by @marles court's analysisCharles
involved a plan administrator requiring objective medical evidence to support a dsagnosi
symptom, which this court recognizes is improper and can constitute an ahlisaetion. See
Charles 145 F. Supp. 3d at 401 (criticizing Aetna’s requirement that the plaintiff undergo a
medical test “to prove that he is, in fact, experiencing fatigue”). As explabove, the record
does not reflect that Aetna attempted to do that here. Secd@baites the plaintiff's treating
physician actually linkeadthe plaintiffs symptoms relating to sedation and fatigue to the
medication he was taking. Because of this, the district court was cascal what type of
objective medical evidence the plaintiff coultherwise submito the defendant to show that he
was experiencing fatigue. Here, although the plaintiff indicated in her dotatioa submitted

for her appeal from the STD benefits denial that she believed that the Topamaxvimgs ha

adverse effects, such as fatigue, there is no documentation iacthrel tinking the fatigue to
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Topamax. Instead, Dr. Safar told Dr. Cohan that the plaintiff was tolerating thendopeell
and he had even increased the dosage. As the party with the burden of proof, it was incumbent
on the plaintiff (and not Aetna) to provide objective medical evidence to support of claim of
inability to work. See, e.gPinto, 214 F.3d 377, 394 n.8 (3d Cir. 2000) (explaining that the court
was not holding that the plan administrator had a duty to conduct an investigatenmjledon
other grounds by, Metropolitan Life Ins. Co. v. Glgbs4 U.S. 105, 112 (2008).

The second point worth mentioning is that the plaintiff argues that somehow Dr. Cohan
(and consequently, Aetna) failed to review her job description. Although Dr. Cohan did not
attach a copy of the plaintiff's job description to his report, he indicatec tidab description”
was one of the records he reviewed before issuing his report. He also listed tii€pjambs
a mortgage loan officer. As Aetna’s assdits, Cohan not providing a detailed analysis of her
job as a mortgage loan officdpes not necessitate a finding that Aetha committed an abuse of
discretion. See Boby v. PNC Bank Cagrplo. CIV. A. 11848, 2012 WL 3886916, at *17 (W.D.
Pa. Sept. 6, 201Z)In sum, there is no dispute that Plaintiff’'s job description was provided [for
the doctors] to consider in reviewing Plaintiff's claim of total disability, and lvetiewing
physicians referred to Plaintiff's specific position in their reports. . T]hq failure of [the
reviewing doctors] to provide a detailed analysis of Plaintiff's diagnasdstheir effect on the
essential duties of his position with [his employer] does not warrant a fititahghe decision to
deny LTD benefits to Plaintiff waarbitrary and capricious.”).

2. The Plaintiff's Claim for LTD Benefits

As indicated above, under the LTD Plan, LTD benefits are payable only aftamant

meets the test of disability and satisfies the-d&9 elimination priod. The LTDPlaris test ¢

disability is whether the claimgnin the 18 month$rom the date you first become disahled
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“cannot perform the material duties of [the claimginbwn occupation solely because of an
illness, injury or disabling pregnancglated condition.” Admin. R. at 16@8mphasis omitted)
The SPDdefines “own occupation” as “the occupation that you are routinely perfgrminen
your period of disability begins. Your occupation will be viewed as it is norrpaltformed,
without regard to your specific reporting relationship, in the national economgdnstdow it
is performed for your specific employer at your location or work sitd.”at 555, 1675.The
LTD Plan also defines “material duties” as those that “are normally requirdeefpetformance
of your own occupation; and cannot be reasonably[] omitted or modified. However, to be at
work in excess of 40 hours per week is not a material duty.” Admin. R. at 1675 (emphasis
omitted). The SPD and Bookle&Tertificatealsoinform a claimant of the occurrences by which
the claimanwill no longer be considered disabled or eligible for LTD benefits, including (1) on
the date Aetna determines that the participant no longer meets the LTD testhditylior (2)
the date a clenant fails to provide proof that he or she meets the LTD test of disabAdgnin.
R.at1661, 552.

The plaintiff raises additional claims of procedural irregularities that pantig@pply to
her claim for LTD benefits. Because reviewing the plaifits arguments of procedural
irregularities with respect to her LTD claim encompasses essentially althast Aetna’s
corresponding claims in support of its motion for summary judgment, the couatddriéss each
of the purported irregularities in turn.

The first procedural irregularity the plaintiff identifies is Aetngsrportedfailure to
properly consider her presentation of symptoms such as “migrainecheadand thereafter an
aggregation of headaches, increasing fatigue and lethargy with an increasbaaging of

medications.” Pl.’s Mem. at 15 (emphasis omitted). More specifically, Itetiff contends
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that thesubmitted medical documentation from October 2013 until April 2015, “illustrate [her]
concerted efforts to get treatment and get. better.” Id. at 16. She argues that it is essentially
normal that her “chronic medical condition” did not “follow a straight trajectamgdfar as her
reported ailments (and the severity of those ailments) changed ovelddim8he also pointsud

that on some visits her medication was working to lessen the frequency otysetener
headaches and on other occasions, she would inform her doctors that the medication (or the
adverse effects of multiple sclerosis) was causing her “debilitatingiéatigd. As such, she
contends that “[a]lny reasonable assessment of [her] presentation of synsptmutts illustrate

that there was a very real and very dédtihg reason why she could monger perform her
$100,000+ job as a Loan Officetd.

Aetna responds to the plaintiff's arguments by attempting to distinguish between the
physicians merely reporting the plaintiff's statements in an office Nt and the physicians
actually finding that the plaintiff had a disabiliiyat impaired her abiljtto work. Response of
Def. Aetna Life Ins. Co. in Opp. to Pl.’s Mot. for Summ(“Aetna’s Resp.”)Jat 1611, Doc. No.

40. Aetna asserts that &s a plan administratadpes not act arbitrarily and capriciously when it
determines that a plaintiff failto provide sufficient objective evidence when the evidence
submitted is essentially doctors’ reports recording the plaintiff's contplaid. at 11. Aetna
further points out that thelaintiff has also mischaracterized the record because the record
demonstrates that it did consider her subjective complaints, but determined thatplaints

did not preclude the plaintiff from workingdd.

The court has already discussed the difference betwgd#anaadministrator seeking
objective nedical document&n to determine the etiology afclaimant’ssymptom or diagnosis

and such an administrator seeking objective medical evidence to show that shaatiaadlly
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impaired from performing her own occupation. Although the plaintiff contends that Aetna’s
independent physicians “ignored [her] ongoing symptomologgePl.’s Mem. at 16, a review
of those physicians’ reports shows that they did not “ignore” the symptomoldbgey,réhey
determined that the medical records did not show that the symptomology resultedctianél
impairment. In addition, eeview of Aetna’s letter denying the plaintiff's appeal from the initial
denial of her claim for LTD benefits demonstrates that Aetna in fact corgitdeeplaintiff’s
subjective complaints and symptoms and determined that they did not meet the definition of
disability to qualify for LTD benefits.“[C]ourts within the Third Circuit have held that it is not
an abuse of discretion to require objective evidence that a condition . . . is sUfidisablirg
to warrant an award of LTD benefitsBalas v. PNC Fin. Servs. Grp., IndNo. 16249, 2012
WL 681711, at *10 (W.D. Pa. Feb. 29, 201@iting cases);see also Maniatty v. Unum
Provident Corp. 218 F. Supp. 2d 500, 504 (S.D.N.Y. 2002) (finding that ERISA plan’s
requirement that claimant provide proof of a continued disability “connotestiotijgd thus,] it
is hardly unreasonable for the administrator to require an objective componeanh jorsof”).
Aetna determined that the plaintiff failed to meet her burden under the termslof@hBlan
insofar as she failed to provide sufficient medical documentation that she was toradatrm
the material duties of her own occupation. This determination was not an abuse abdiscret
See, e.g.Nichols v. Verizon Commc’ng8 F. App’x 209, 212 (3d Cir. 2008ponprecedential
opinion) (affirming district court’s grant of summary judgmentERISA denial of benefits case
because “[t]lhe record reveals that the denial of [the plaintiff's] claim was basagyamumber
of factors, including the lack of objective tests demonstrating the existencesyhigoms”).

For the second alleged procedural irregularity, the plaintiff asserts étas Awilfully

ignor[ed]” any contemporaneousffice visit notes from her physicians from October 2013

54



forward. Pl’s Mem. at 17. Unfortunately, other than referencing the fact thplainéff saw
numerous physicians that the court identified earlier in dpmion, the plaintiff does not
elaborate on this particular argumei@ee id. The court recognizes thdiling or neglecting to
address particularly relevant portions of a treating physician’s findgg factor in determining
whether a decision is arbitrary and capricio8ge Branca v. Liberty Life Assurance (iv. A.
No. 13740, 2014 WL 1340604, at *10 (E.D. Pa. Apr. 3, 2014) (describing plan administrator’'s
neglect in addressing “key portions” of the treating physicians’ fgglimas a factoilo consider
in whether the plan administrator acted in an arbitrary and capricious maBeeveen Aetna’s
initial denial letter and the July 9, 2015 letter affirming the denial, it refecemumerous
portions of the medical documentation submittedhgyglaintiff The plaintiff has not specified
the portions of her treating physician notes that Aetna allegedly failed tmlegrend it is not
this court’s obligation to search through her various submissions to attempt to saplleis
portion of the argument in her supporting brief. Nonetheless, even if the plaintiff hadunhde s
a showing, it would not compel the conclusion that Aetna acted arbitrarily and caglycild.
at *12 (stating that plan administrator’'s “failure to give full consatien to the findings of
Plaintiff's treating physicians is not dispositive of the question of wheftier plan
administrator’s decision] was ‘arbitrary and capriciobsif rather is only one factor to consider
among the totality of[the insurer’s] actns.” (quoting Sanderson v. Continental Cas. Corp.
279 F. Supp. 2d 466, 477 (Del. 2003)(final alteration in original))

The plaintiff's third alleged procedural irregularity is her contentiom Aeina failed to
consider the side effects of theedications that she was taking for her migraine headaches and
subsequent diagnosis of multiple sclerosis. Pl’s Mem. &817 She points out that from

October 2013orward she “consistently and continually complained she was suffering from
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debilitating fatigue.” Id. at 18. The plaintiff again invoké&sharlesassupporting theonclwsion

that Aetna’s refusal to considéret sideeffects of medication constitutes an abuse of discretion.
Id. at 18 (quotingCharles 145 F. Supp. 3d 382, 401 (E.D. Pal®)). The court finds tis
argumenunpersuasive.

In the first instance, Aetmeonsideedthe side effects of the medication the plaintiff was
taking before it ultimately denied her claim for LTD benefits. In particid@tna asked Dr.
Heydebrand to adse it of “any adverse side effects to medication that would interfere with
work activities.” Admin. R. at 773 (emphasis omitted). Dr. Heydebrand noted knag) ta
Topamax could result in issues with memory and concentration if taken in higlesr ttbsDr.
Heydebranalso noted that on multiple occasions the plaintiff exprelseetielief that Topamax
was causing her to have memory and concentration issues and extreme fhatigude also
pointed out Dr. Bernstein’s office visit note where he iatida concernthat Topamax might be
causing memory loss, so he was going to refer the plaintiff for neuraldgsting that appears
to have not been dori8.1d. Dr. Heydebrand also pointed out that Dr. Bernstein had conducted
the 3item word recall test that the plaintiff had no issue completiid). Dr. Heydebrand
concluded that even though the plaintiff was complaining and reporting memory loss, those
purported cognitive defects did not show up on “basic mental status screddingThus,
without test results from a qualified neuropsychologist “indicating cognitive dggtum and
specifying impact on daily functioning,” he could not conclude that Topamax wouldeneter
with work activities. Id.

This report from Dr. Heydebrand, in itself, digfinshes this case fro@harlesbecause

it does not appear that any discussfother than the court’s research and discussibrgide

% Dr. Bernstein also indicated thifie plaintiff “has been under increasing stress and anxiety has a bigreamhp
may [sic] be playing a large component into this situation.” AdmiatR29.
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effects occurred in that cas€harlesis also distinguishable because a doctor in that case had
actually opined that the plaintiff's medication caused fatigue or sedatione, Bléhough Dr.
Bernstein thought that Topamax could be causing issues with the plaintiffiemméhe did not
mention fatigue), he did not conclude that Topamax was causing problems with her memory.
Instead, he wanted to have the plaintiff examined to see if there could bacaa rélat he also
noted that the plaintiff's increased stress and anxiety could be a “large cortipafrieer issues.
Thus, the only connection between Topamax and thentfffai complaints of fatigue and
memory loss is the plaintiff's continualBsserted belief that they were relatéthe plaintiff's
beliefis clearly not the type of objective medical evidence that Aetna requiresdiastidgte a
claimunder the LTD Plaand Aetna could not have committed an abuse of discretion for failing
to consider the plaintiff's seliagnosis®®

Regarding her fourth claim of a procedural irregularity, the plaintiff claimas Aetna
failed to properly consider her pdesability vocation as a loan processing officer because
Aetna’s “job description” did not match her job description as noted in her persaeahesta
SeePl.’s Mem. at 19 (citing Admin. R. at 745, 904). The plaintiff also asserts that Aetna should
have consideredher nonexertional limitations rather than simply reviewing her exertional
limitations and finding that she was capable of sedentary wdrk.

Aetna responds to these arguments by pointing out that none of her physicians identified
a cognitive impairment that would have precluded her from performing in her owpation as
a mortgage loan officer. Aetna’s Resp. at 9. Aetna further states that the renesdisat it did
not ignore the material duties of a mortgage loan offickf. Aetna indicates that it had

reviewedboth the plaintiff's job description and Aetna’s job description and those documents

39 Recogizing that the court iCharlesreviewed the side effects for Lacmital from the Food and Drug
Administration’s website, this court notes that it is the plaintiff's bareplace sufficient evidence in the record to
support her disability claims. It is not Aetna’s burden to attempt to locateneédo support her claims.
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were provided to the independent physicians for their considerdtionAetna also argues that
the plaintiff has not established that a plan administrator's job descriptiod seunle as a
procedural irregularityld.

Although the plaintiff might disagree with the breadth of Aetna’s jofcmjation, it
describes nowxertional aspects of her job while also characterizing it as sedentary weirka A
provided this job description to its peer review doctors and considered it in agaja@ther
the plaintiff met the “own occupation” test fdrsability under the LTD PlanThe court finds
that theplaintiff has not demonstrated that Aetna acted arbitrarily and capiiciousonsidering
this job description as part of its determination of the plaintiff's disability claims.

The plaintiff's fifth purported procedural anomaly is that Aetna failed to require her to
undergo an independent medical evalua{fdME”) even though it acknowledges that “there
was no requirement for Aetna to conduct an IME of [heRl.’s Mem. at 19, 20 Regardingttis
alleged failure to order an IME of the plaintifjtimerous courts in [the Third Clircuit have held
that there is no legal requirement for a plan administrator to demand an independeat medi
examination as part of its review of a claim for disabibgnefits under an ERIS§overned
plan, even if the plan permits it to do s&bllon v. Ohio Cas. Ins. G896 F. Supp. 2d 560, 586
(W.D. Pa. 2005) (discussing cases). Despite this lack of a legal requirerhentcairts have
concluded that “a decmn to forego an IME and conduct only a paper review, while not
rendering a denial of benefits arbitrgrgr se is another factor to consider in the Court’s overall
assessment of the reasonableness of the administrator's decatorg process.”
Schwarzwaelder v. Merrill Lynch & Co., In&06 F. Supp. 2d 546, 563 (W.Ba.2009).

Here, the failure to obtain an IME is not a factor leading possibledetermination that

Aetna’s denial of LTD benefitsn this casewas arbitrary and capricious. In this regard, the
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particular issues complained of by the plaintiff are “amenable for coatimehy means of a
file review.” SeeHaisley v. Sedgwick Claims Mgmt. Servs.,,lii€6 F. Supp. 2d 33, 49 (W.D.
Pa. 2011) (stating that “the failure to procure [an IMigy be unreasonable where the specific
impairments or limitations at issue are not amenable to consideration by means of\adé
(citations omitted)). It does not appear from the record that Aetna deglagreh or disputed any
of the diagnosesdm the plaintiff's treating physiciansistead, Aetna came to a conclusion that
this evidence did not meet the definition of a disability under the LTD Plan. Therdfercourt
will not consider Aetna’s discretionary decision not to order an IME as a taetowould weigh

in favor of finding that it acted in arbitrarily and capriciou$ly.

The plaintiff's final procedural anomaly is her claim that Aetna wrohghalied on the
independent peer review physicians and ignored her treating physicians.Mé&f's at 20.
Aetna responds by asserting that it “reasonably relied on the opinions renderdéek by
independent physicians who conducted reviews of all of Plaintiff's medicaldseemd related
claim information.” Aetna’s Resp. at 16.

If “the insured’s treating physicias’'disability opinion is unequivocal and based on a
longterm physiciarpatient relationship, reli@@ on a nofexamining physiciars opinion
premised on a records review alone is suspect and suggests that theisnoking for a
reason to deny benefits.Harper v. Aetna Life Ins. CoNo. CIV. A. No. 101459,2011 WL
1196860, at 10 (citingKaufmann v. Metropolitahife Ins. Co, 658 F.Supp.2d 643, 650 (E.D.
Pa.2009)). Neverthelessiit is [proper] to rely on the opinions of neexamining physicians
who had before them the entire record of medical evidence, more evidence than wa dwailabl

any one doctor who saw plaintiff previouslyEtkin v. Merk & Co., In¢.No. CIV. A. 065467,

“0Even if the court were to find that Aetna should have ordered an IMEatha fvould only weigh slightly
toward a finding that Aetna acted arbitrarily and capriciously in derylrig benefits.
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2001 1346368, at *6 (E.D. Pa. O@0, 2001) (dation omitted) Thus, a claims or plan
administrator does not commit an abuse of discretion by relying on a medical regmw.
Neptunev. Sun Life Assur. Co. of Canaddo. 10cv-2938, 2013 WL 5273785, at *12 (E.D. Pa.
Sept. 16, 2013). Also, in situations where the administrates physicians or consultantgho
essentially do not dispute the diagnosis of the treating physicians but only disputervhet
plaintiff has established a disability, the plan or claims administratoraaiagt the decision of
the consultants. Burk v. Boadspire Sery. 342 F. App'x 732, 737 (3d Cir. 2008)
(nonprecedential opinion).

The court finds Aetna’s argument persuasive that only Aetna’s independentigisysic
had access to all of the documentsthirs case, whereas the record does not reflect that the
plaintiff's five treating physicians had access to all of the records. oédth the plaintiff
discusses her path as if it were typical to move around to multiple physiciankdikidsin the
hopeof expeditiously resolving her medical issugss the timing of thosenoves that places
more value in doctarreviewing the record. In this regard (and as noted by Aetna), Dr. Safar
issued the plaintiff a note to return to work on January 20, 2014 (following up on his (Dr.
Safar’s) belief stated in December that the plaintiff would not need five ansnths’ leave
from work). The plaintiff then went and received additional excuses for work from Dr.
Karpinski-Falla. After ashort while,Dr. KarpinskiFalla informed the plaintiff that if she
wanted any additional work excuses, she would have to ask her neurologist or psychiatri

The plaintiff later receivd an APS from Dr. Mascellino in October 2014. The APS
indicated that the plaintiff was suffeg from chonic daily headaches. Ithough the plaintiff
was able tointer alia, work with others, give supervision, and work cooperatively with others in

a group settingDr. Mascellino statedshe had no ability to work.Dr. Mascellino further
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indicaied that she had prescribed a restriction on the plaintiff's work activities dinee 14,
2014, and the restrictions or limitations would remain in effect for an undeternened.pld.
These restrictions and limitations are also referenced in thebiliags and Limitations
Worksheet, which indicated that the plaintiff had “severe headaches, dizzinessy gainea
[and] balance problems.” Admin. Bt 1085. Dr. Mascellio stated that the plaintiff's cognitive
functioning was normal and otherwise emarkable.ld. at 1088.

Overall, the medical records of the plaintiff's treating physicians do not provide
information on clinical findings or even extensive discussion of the plaintiff's @lecbadition.
Even though Dr. Picone diagnosed the plaintiith multiple sclerosis withan onset date in
April 2015, Dr. Piconadoes not opine that the plaintiff is disabled and unable to work and she
does not otherwise place any limitations on the plaintiff due to this diagnosis.thigilimited
record of mettal evidence showing an inability of the plaintiff to perform her own occupation,
the court finds that it was not an abuse of discretion for Aetna to rely on the indefpende
physicians in rendering a decision on the plaintiff's claim for LTD benefits

Although the plaintiff does not identify any other ggdural anomaliesshe generally
argues that this court must find that there are no genuine issues of materéed ta whether
Aetna acted arbitrarily and capriciously in denying her claim for LTD fidlen@nd the court
should grant summary judgment in her favd?l.’'s Mem. at 21.She asserts that this case is
“shockingly similar” toCharles Id. This court disagrees.

Unlike the plaintiff inCharles,the plaintiff here had not been treating witty gaysician
(at least according to the administrative record) for an extensive periimdeof Instead, she saw
numerous physicians over relatively short periods of time. It does not appeany of the

physicians were able to sedl the medicalrecords that Aetna’s independent physicians
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considered as part of their opinions. Additionally, (iearles court found numerous other
issues with Aetna’s handling of the LTD claim that are not presentaneréed to a finding that
Aetna acted arbitragiland capriciously. For example, the court noted that Aetna did not appear
to consider any of the additional information that the plaintiff submitted to it as pars o
appeal. 145 F. Supp. 2d at 404. The court mentioned a letter from the plgoniiffésy care
physician that included a pdrime work restriction and included a detailed explanation to
support the restrictionld. As already discusseald nausam, to the extent that the plaintiff's
doctors placed restrictions on her ability to work or otherwise indicated that she showtatkot
they provided little or no explanation for these restrictions and there is simply ectiab)
medical findings to support the restrictions or direditheat the plaintiff not workn her own
occupation The only objective medical finding &b could have possibly led twork-related
issues, the plaintiff's diagnosis of multiple sclerosis, has not been the subgectmdrt linking
it to a restriction on the plaintiff's ability to perform her own occupation.

In addition, theCharlescourt noted that Aetna should have requested an IME (despite
not being obliged to do so) because its own physician reports confidte@ach otheand it
did not take any steps to resolve the conflict or even introduce tigoadl information
received into any analysidd. at 40405. Here, while there is a possible conflict between the
plaintiffs’ treating physicians (to the extent that any of them have reahedonclusions that
equate to an opinion that the plaintgfdisabled under the LTD Plan) and Aetna’s independent
physicians, Aetna correctly notes that it did not have to obtain an IME and, unlikeutdi®s
presentedn Charles this court does not find that it was an abuse of discretion not to arrange for

an IME.
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In conclusion, the court has reviewed all of the plaintiff's assertetegdtwal anomalies
and does not find that any of them weigh in favor of finding that Aetna acted arbitradily a
capriciously in denying her applications for STD or LTD besefAccordingly, the court will
deny the plaintiff's motion for summary judgment.

3. Aetna’s Motion for Summary Judgment

In essence, Aetna’s motion for summary judgment is the converse of theff{gaint
motion insofar as Aetna claims that the court should grant summary judgment in its favo
because there are no genuine issues of material fact and it did not act arbitracaprcidusly
in denying the plaintiff's claims for STD and LTD benefits as a matter of laWhoédgh the
court agrees with Aetnand would grant summary judgment in its favor on that basis, the court
adds another ground for concluding that Aetna did not commit an abuse of discretion iig denyin
the plaintiff’'s claim for LTD benefits.

In Aetna’s letterdenying the plaintiff's appedtom the initial denial of her application
for LTD benefits, Aetna concluded that there was “a lack of medical evidence to syquoort
. claim for disability from October 21, 2013 through April 20, 2014 (elimination period).”
Admin. R. at 760. In this regard, the plaintiff had the burden to establish that she was
continuously disabled,e. unable to perform the material duties of her own occupation, during
this elimination period. The medical documentation shows that on January 16, 2014, Dr. Safar
drafted a prescription that would have the plaintiff resuming work on January 20, 2014. Admin.
R. at 1014. This intent is also reflected in Dr. Safar’s office visit note for daaGa 2014,
wherein he states “[rlesume work as of 1/20/14d. at 1013. This note would appear to
coincide with Dr. Safar'peerto-peer consultatiowith Dr. Cohan wherein he believed that the

plaintiff needed only a temporary period to adjust to her medications and raeatraent. In
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addition, and as mentioned earlierthis opinion, even though there are some other references to
the plaintiff receiving doctors’ notes to be excused from work or that the plahoffld not
work, the documentation with those notations do not provide aiaylglas to why the plaintiff

was precluded from work other than merely reciting her diagnoses.

Since the LTD Plan requires a claimant to be continually disabled during thea$80
elimination period and the plaintiff has not shown that she was continually disabled tthating
period Aetna did not commit an abuse of discretion in denying her claim for LTD =oefit
that basis. As there are no genuine issues of material fact on this issue, tthad®othat Aetna
is entitled to judgment as a matter of law on this basis as ®ek. Cini v. Paul Revere Life Ins.
Co, 50 F. Supp. 2d 419 (E.D. Pa. 1999) (granting motion for summary judgment filed by plan
administrator because evidence of record demonstrated that there were no gesnemefifact
and it did not act arbitrarily @hcapriciously in concluding that the plaintiff was not entitled to
long term disability benefits because he failed to show that he was totalyedisiuring the 90
day elimination period).

1. CONCLUSION

The court’s review of the administrative record in this case shows that tleemoa
genuine issues of material fact that would preclude the entry of summary judgnties case.
More specifically, there are no genuine issues of material fact that waddge the court from
determining that thelaintiff has not met her burden to establish thetna’sdenial ofSTD and
LTD benefitsunder the respective plans/as arbitrary and capricious. Under the arbitrary and
capricious standard of review, the court cannot substitute its own judgmettefioa in
determining the plaintiff's eligibility forSTD and LTD benefits under their respective plans.

The court does not find that Aetna’s benefit denials were without reason, unsupported by
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substantial evidence or erroneous as a matter of laacordingly, the court will deny the
plaintiffs motion for summary judgment and grant the defendants’ motion for symmar
judgment.

A separaterder follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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