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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD THOMPSON and :
ROSALIE THOMPSON, : CIVIL ACTION
Plaintiffs,
No. 14-1510
V.

CITY OF CHESTER et al.,
Defendants.

MEMORANDUM

MCHUGH, J. FEBRUARY 17, 2015

This is a civil rights action brought by a family living in Chester, Pennsylvafie, their
home was entered, cleaned out, and sealed, during a joint operation conducted by Gizester po
and its Highway Department, pursuant to the local Public Health (aelendnts have moved
to dismiss the Complainiyhich asserts a range damns. | will grant the Motion to Dismiss,
but without prejudice.

Summary of the Facts

Plaintiffs Rosalie Thompson and Edward Thompama married¢ouple who resided in
the City of Chester, Pennsylvania at all times relevant to this dispviten the Complaint was
filed, they were sixty three and seventy one years old, respectively. dkugto the Complaint,
anadult daughter resides witheim who has special needseféndants are the City of Chester
and the Chester Police

According to a search warrant attache®laintiff's Complaint in early March, 2012he
City of Chester received a complaint from DavidWamee about conditions aamtiffs’

property. Mr. McNameehad visited Ruintiffs’ house in his capacity ads. Thompson'’s
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“supportcoordinator with the Delaware County Office of Intellectual Disabilitiddr:
McNamee reported to Chester’s Chief Housing Inspehtairduring his visihe smelled noxious
odors coming from the house and found eye-level piles of clutter and debris obstructing
movementnd visibility inside the houseThe statement of probable cause in tearant
specifically stated that the clutter was extreme that #ddlough McNamee knew Ms. Thompson
was in the room, he could not see her only a few feet away.

Aided by police, the City executed tbearch warrarin Plaintiffs’ property on March
13, 2012.The warrantvas based upon a presumed violation of Part 11eoPtiblic Health
Codes, Articles 1137.04, 1134.01, and 113308y officials allegedly returned to th®use on
several subsequent days to remove property.

Plaintiffs allege the search was deeply traumatic for thEne GComplaint claimghat
city officials, including police, removed Plaintiffs from their home, held Mr. Thompson in the
back of a police car for half an hour, seized a substantial amoulatitiff3’ property, and
boarded up their house. Ms. Thompson had to live in ¢esliet some time after the search.

Plaintiffs maintain thathe city now cannot account for the property its employees seized.

Plaintiffs complainthey continue t@xperienceain, suffering, and emotional distress because of

the City’s actions.

The Thompsonaccuse the City of Chester of violating their civil rights byséarch and
seizure Specifically,Plaintiffs, who are white, assert that the city government “is controlled by
all African Americans and that the &y seizedPlaintiffs’ property be&ause of their race.
Plaintiffs also accuse the Mayor and City Council of Chester of conspirthgeach other to

conduct the raid.



Plaintiffs filed a complaint containing a variety of overlapping clairRaintiffs allege a
violation of 42 U.S.C. § 1983 based on deprivations of First, Fourth, and Fourteenth Amendment
rights. They also allegeDefendant participated in a conspiracy to deprileniffs of their civil
rights in violation of 42 U.S.C. § 1985 .laintiffs separately allege violations tfe Equal
Protectionclause of the Fourteenth Amendment, invasion of privacy under the Fourth
Amendmentand false arrestThe Gomplaint did not identify any particular law as the source of
the false arrest claimFinally, the @mplaint includes claimsf “Property Damagé and
“Personal hjury.” Complaint {{ 68—79.

Defendantdavefiled a Motion to DsmissPlaintiffs’ Complaint for failure to state a
claim.

Standard of Review

The Federal Rules of Civil Procedure require the dismissal of complaintsikh fa
state a claim upon which relief can be granted.” FRCP ¥)(b)the Third Circuit directs
district courts to analyze motions to dismiss for failure to state a claim in two steps.

First, the factual and legal elements of a claim should ferated. The District

Court nust accept all of the complaint’s wglleaded facts as trueytomay

disregard any legal conclusions. Second, a District Court must then determine

whether the facts alleged in the complaint are sufficient to show that the plaintiff

has a “plausible claim for relief.”

Fowler v. UPMC Shadysid&78 F.3d 203, 210-11 (3d Cir. 20@6ixations omitted).A well -
pleaded complaimnhust “include at least some factual allegations to support the legal claims
asserted.”ld. Mere“threadbare recitals of the elements of a cause of action, supported by mere

conclusory statements, do not sufficéd’ (quotingAshcrdt v. Igbal 556 U.S. 662 (2009)).



Discussion
l. Dismissal of Claims gainst Defendant Chester Police
In their Complaint, Rintiffs name the Chester Police as a defenddoivever
municipal police departments are not separate entities fromuhgipality within which they

operate. Plaintiffs agree that this claim should be dismissed.

Il. Dismissal of Raintiffs’ § 1983Claim

Defendandg arguethat Raintiffs’ claim under 42 U.S.C. 8§ 1983 is insufficient because it
fails to plead the City of Chester has a policy or custom as requindasil v. Dept. of Soc.
Servs. Of the City of New Yor36 U.S. 658 (1978)l agree.

Defendants areorrect thamunicipalities cannot be liable for constitutional violations of
their employees through the principlereépondeat superiorlt is possible for a municipality to
be liable for a single action by its policymakdrat liability for a single action “attaches
where—and only where—-a deliberate choice to follow a course of action is made from among
various alternatives by the official or officials responsible for establidimagpolicy with
respect to the subject matter in questioRémbaur v. City of Cincinnat475 U.S. 469, 480-83
(1986).

In Pembauy law enforcement officials received instructions to carry out an illegath
from the County Prosecutor. The Court ruled the County Prosecutor had policymakmorgtyaut
and made a considered decision to order law esfioeat to commit the illegal act, rendering the
municipality liable. Id. at 484. Municipal liability has been found under other fact pateesns
well. In Owen v. City of Independeneil5 U.S. 622 (1980), the municipality was liable when a

city council and city manager were directly involved in firiag employeeln City of Newport



v. Fact Concerts Inc453 U.S. 247 (1981), &ty washeld liable for itscouncil’s decision to
cancel the plaintiff’s license to hold conceris.Langford v. City of Atlatic City, 235 F.3d 845,
850 (3d Cir. 200Q)the Third Circuit ruled that a municipality could be liable for the city
council’'s passage of a budget that eliminated an employee’SpalsdMichalesko v.
Freeland Boroughl18 F. Supp. 3d 609, 624 (M.D. Pa. 20Ia)ofving claim to proceed against
borough whereouncilspecificallyvoted to terminate the plaintiff).

Plaintiffs herehave alleged that the Mayor and City Council together decided to commit
unconstitutional acts.f the Gomplaintcontained more thaconclusory assertienoftheir
involvement in the search and seizure of Plaintiffs’ prop&tgintiffsmight have asserted a
plausible claim for relief.However, the assertions in Plaintiffs’ Complaidb“not permit the
court to infer more than the mere possibility of miscondulgial, 556 U.S. at 679. There are
no allegations of any particular actions by the Mayor or City Couiitiere are no allegations
these individuals took a vote or any @tlspecific official actions. | also nateat the warrant
attached to and cited in Plaintiffso@plaint weighs against the likelihood tha¥lanell claim
exists, in that it identifies Ms. Thomson’s support coordinator as the complaintgg Qar its
face, Raintiffs’ Complaint appears to describe government action from the grass roots up, and
not official action from the top down.

Plaintiffs’ conclusion that the Mayor and City Council somehow caused thehsead
seizure is not enougdb find the City of Chester liable

For these reasons, | find tHlaintiffs have failed to state a plausible claim against the

City of Chester.



Plaintiffs’ failure to state a claim against the City of Chester requires didrofgbair
federal claims Nonethelesd,will also address Cfendants’ additional arguments for dissing

Plaintiffs’ specificclaimsof Constitutional violations.

[I. First Amendment [@ims
Defendants argue that Plaintiffs have not alleged any violation of their Firehdment
rights of speech, press, assembly, or religion. Plaintiffs do not respond to this argithento
concede or to object to it. The First Amendment claim should be dismissed. Pldmtifts
explain in their Complaint or their response to the motion to dismiss how Defendamdsict
violated the First Amendment. | cannot see any First Amendment violation in thallaged,

and | will not invent any theories oraihtiffs’ behalf.

V. Equal Protection Claim

Defendants argue that Plaintiffs have failed to state an EqualcRoot claim.
Defendants note that while Plaintiffs allege the city conducted the raid benfahe Plaintiffs’
race, “[bJald and conclusory allegations that others were treated in a thssmanner are not
sufficient to state an equal protection cldinbefendants’ Motion at 10Defendants argue that
Plaintiffs needed to allege that there are specific properties in similar cosditiat there have
been complaints about those properties, and that the city has ignored those coimgptamse of
the home owners’ race.

The Equal Protection claishouldbe dismissed. IRintiffs are claiming they were the
victims of racial profiling. The Third Circuit explained iBradley v. United State299 F.3d

197, 205 (3d Cir. 2002), “to make an equal protection claim in the profiling context, [a plaintiff



is] required to prove that the actions of [government] officials (1) had a disctanreffect and
(2) were motivated by a discriminatory purpdse.

The first element of the claim, “discriminatory efféecequires Raintiffs show they are
members of a protected class and that they were “treated differently frolarlgigituated
individuals in an unprotected clasdd.; see alsdcChambers exrel. Chambers v. School Dif
Phila. Bd. Of Edu¢.587 F.3d 176, 196 (3d Cir. 200®) prove a discriminatory effect, a
plaintiff must “demonstrate that they received different treatment from that eedeyvother
individuals similarly situated).

In their Complaint, Riintiffs’ description of similarly situated individuals is limited to
the following:

The Plaintiffs’ home and property was in the same condition as other properties in

the City of Chester, in the immediate vicinity of the Plaintiffeme and property,

which were owned by African Americans, but the Defendants did not raid their
home and seize their property as they did the Plaintiffs, who were Caucasian.

Plaintiffs’ Complaint  27.

Such allegationare inadequate to support theiia Plaintiffs’ assertions athe
existence of similarly situated individuals and a discriminatory purpose are littéetham
recitations of the elements of their claifaintiffs do not identify any specific similarly situated
individuals or homes wh similar clutter and debris and similar official complaagginst them
Plaintiffs alsofail to allege any facts supporting their claim of a discriminatory purpose.

Therefore Plaintiffs’ Equal Protection claim must be dismissed.

V. Fourteenth Amendment Claims Not Based on the Equal Protection Clause
Defendarg argue thatto the extent Plaintiffs have alleged a violation of the Fourteenth

Amendment that is distinct from their Equal Protection claim, that claim is inadequatelgglea



It is unclear ifPlaintiffs directly respond to this argumemlaintiffs broadly defend their 8 1983
claims in their opposition to Defendants’ Motion to Dismiss by asserting their Ciotnpla
includes facts supporting violations of not only the Fourteenth Amendmeiatisbube First,
Fourth, and Fifth Amendments of the Federal Constitution as well as sewvti@sef the
Pennsylvani&tate ©nstitution. Plaintiffs also mention the “Due Process Clause,” and cite to
Parratt v. Taylor 451 U.S. 527 (198Xpverruled byDaniels v. Williams474 U.S. 327, 330
(1986)). Parratt considered a claim under the Due Process Clause of the Fourteenth
Amendment. Because of the indirect citation to the Fourteenth Amendment’s DuesProces
Clause and references in the originahgplaint to the @y’s allegedly inaequate process before
seizing Plainfifs’ property, | interpret the @mplaint as asserting a Fourteenth Amendment Due
Process claim distinct from the Equal Protection claim.

If Plaintiffs were to sueinder 42 U.S.C. § 1983 for deprivation of procedural due process
for the removal of their personal property, then they would have to allegelfacdtstlae process
itself. According to the Third Circuit:

When a plaintiff sues under 42 U.S.C. § 1983 for a state actor's failure to provide

procedural due process, we employ the “familiar-stage analysisRobb v. City

of Philadelphia 733 F.2d 286, 292 (3d Cir.1984), inquiring (1) whether “the

asserted individual interests are encompassed within the fourteenth améndment

protecton of ‘life, liberty, or property’ ”; and (2) whether the procedures available

provided the plaintiff with “due process of law.”
Alvin v. Suzuki227 F.3d 107, 116 (3d Cir. 2000).

It is possible that Plaintiffs may have asserted a deprivation ofguical due process.
Paragraph 28f the Complaint allegethe Defendantseized Plaintiffs’ propertywithout
following the condemnation proceeding of the City of Chester, without a court ¢nearther

legal process.”"However, even if one assumed saadtlaim were properly pleadedamitiffs

have still failed adequately to pleadinicipal liability on the part dbefendant City of Chester.



VI. Conspiracy Claims under 42 U.S.C. § 1985

The Third Circuithasarticulated the required elements of a § 18880nspiracy claim
as follows

The Supreme Court has made clear what a plaintiff must allege to state a claim

under 8§ 1985(3): “(1) a conspiracy; (2) for the purpose of depriving, either

directly or indirectly, any person or class of persons of the equal protection of the

laws, or of equal privileges and immunities under the laws; and (3) an act in

furtherance of theonspiracy(4) whereby a peos is injured in his person or

property or deprived of any right or privilege of a citizen of the United States.”

United Bhd. of Carpenters & Joiners v. Scd3 U.S. 825, 828-29, 103 S.Ct.

3352, 77 L.Ed.2d 1049 (1983) (cititgyiffin, 403 U.S. at 102-03, 91 S.Ct. 1790).

Farber v. City of Patersqrd40 F.3d 131, 134 (3d Cir. 2006).

Defendarg argue that Plaintiffs’ claim here suffers from a fatal flaw: the lack of any co
conspirator.Defendants are corretttat a conspiracy requires plural conspirators, and a
municipality or other corporate body cannot conspire with its agéets Refractories v.
Fireman’s Fund Ins.337 F.3d 297, 313 (3d Cir. 2003) (“an entity cannot conspire with one who
actsas its agent.”).See alsdSarteschi v. Pennsylvanid007 WL 1217858 at *5 (M.D. Pa. April
24, 2007) (“a 8 1985(3) claim can be based on a conspiracy amargg®fif a single entity but
camot be based onanspiracyamong the entity and its officers unless the officers acted in a
personal capacity omless independent third parties are alleged to have joined the conspiracy

Plaintiffs allege in their Complaint that Defendants conspired only with each other to
deprive Plaintiffs of their constitutional rights. This is plainly insufficient tagldeir claim.

In Plaintiffs’ Opposition to the Motion to Dismiss, Plaintiffs attempt to athaéthe City
conspired with David McNamee, the Delaware County official whose name appedhes o

search warrant that Chester officials used when searchingifi$aproperty. These new

allegations are not properly raised in a response to a motion to di$e&sSom. of Pa. ex rel.



Zimmerman v. PepsiCo, In@36 F.2d 173, 181 (3d Cir. 1988)James Wm. Moore et al.,
Moore’s Federal Practice 1 12.34[3][2]. Moreover, given the posture of this casetéh€ity
of Chester is the sole defendant, Plaintiffs would need to make plausible alledsitomslicy-
making officials of the City engaged in the conspiratth Mr. McNamee SeeZimmerman
836 F.2d at 181 (finding Pennsylvania did not allege existence of conspiracy witiestiffi

specificity). Therefore Plaintifs’ claim under 42 U.S.C. 8§ 19886ust be dismissed.

VII.  Plaintiffs’ State Common Law Claims for False Arrest, Invasion of PrivacygoRar
Injury, and Property Damage

Defendantgurthermove to dismiss Plaintiffs’ claims “for False Arrest, Invasion of
Privacy, Persaal Injury, and Property Damaga$ barred by the state’s sovereign immunity.
Plaintiffs defend their claims by arguing that their state law claims fall within thepgans to

the Pennsylvania Political Subdivision Tort Claims RSTCA)

1. False Arrest anthvasion of Privacy
First, | note that Defendanteaymischaracterizéwo of these claimsPlaintiffs’

Complaint describes the “Invasion of Privacy” claim as one arising under thé Ponendment
of the U.S. Constitution, not state common IdNaintiffs’ Complaint does not identify whether
the false arrest claim is a constitutional claim, a statutorgnglai a state common law claim
but given the other federal constitutional claims present in the suit, | interpfetstharrest
claim to also be based on a violation of the Fourth Amendment. With the understanding that
these claims are made under 8§ 1983 and the U.S. Constitution, | fincefeatdBnts’ arguments

about state law claims are inapplicable.

10



Nonetheless, the Fourth Amendment claims must be dismissed because tmrelS8&:i

claim against the City of Chesten which the constitutional claims depend must be dismissed.

2. Personal Injury and Property Damage

| find that Plaintiffs’personal injury claim arebarred by Pennsylvania’s sovereign
immunity, but the property damage claim is nothe PSTCA lists ight exceptions to the
immunity that Pennsylvania municipalities enjoy against state law claims: vehicle ljataligy
custody or control of personal property, real property, trees, traffic controlsraedlighting,
utility service facilities, stres, sidewalks, and care, custody or control of animals. 42 Pa. C.S.A.
8 8542b). None of these exceptions would allolaiRtiffs to recover from the Citgf Chester
for personhinjuries. Plaintiffs personal injury claim shall therefore be dismissed.

With respect to property damage, the exception covering the control of persipeatyr
provides:

The care, custody or control of personal property of others in the possession or

control of the local agency. The only losses for which damages shall be

recoverable under this paragraph are those property losses suffered withteespe

the personal property in the possession or control of the local agency.
42 Pa. C.S.A. 8§ 8542(bPlaintiffs’ allegations that the &endant City of Chester has apparently
lost a great deal of personal property while that property was in the Gitytotplainly fits into
the exception for personal property.

Fitting allegations into an exception to the PSTCA is not enough to state a claim,
however. Pennsylvania’s Supre Court recently wrote:

Two prerequisites, however, must be satisfied for an exception to apply. First, the

damages must be otherwise recoverable under common law or a statute creating a

cause of action, but for the defense of Section 8541 or Section 85#&. 42

C.S.A. 8§ 8542(H1). Second, the injury must have been “caused by the negligent
acts [not acts or conduct constituting a crime, actual fraud, actual malhckfar

11



misconduct] of the local agency or an employee thereof acting within the stop
his office or duties with respect to” one of the eight exception list&&ation
8542(h. 42Pa.C.S.A. 8 8542(H2).

Dorsey v. Redma®6 A.3d 332, 341 (Pa. 2014).

Plaintiffs have not satisfied the first prerequisite: stating a cause of adioentitles
them to damagesThey demand recovery fproperty damagein conclusory terms but do not
identify any cause of actigor plead specific acts of negligence in support of a cause of action.
It is unclear whether the “Property Damage Claim” is a separate cause of actierelyra
description of damages caused by the alleged violations of Plaintiffs’ constituigiria.
Therefore this claim is dismissed.

VIIl. Dismissal of Plaintiffs’ Punitive Damages Claims
Plaintiffs agree to dismisthar request for punitive damages in theoraplaint.
IX. Conclusion

For the foregoing reasons, Plaintiffs’ Complaint shall be dismissed wiphejuidice. An

appropriate order follows.

/sl Gerald Austin McHugh
United States District Court Judge
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