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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JAMES KLEIN ,
CIVIL ACTION
Petitioner,
V.
NO. 15-0065
KEVIN KAUFMANN, et al.,
Respondent.
Goldberg, J. March 20, 2019

MEMORANDUM OPINION

This case involves a double executigpe homicide occurring in 2002The Petition for
Writ of Habeas Corpuseeksrelief on the basis ofariousclaims of ineffective assistance of
counsel. In a Report and Recommendation addressing these ckhieldnited States Magistrate
Judgerecommended that the Petitible denied. Petitionehas filed,pro se Objectionsto this
Report and Recommendation. For the follogweasons, | willbverrulethe Objections and deny
the Petition for Writ of Habeas Corpus. However, because reasonable jpuistslisagree with
the resolution of the constitutional claims at issue, | will grant a certificate etkgiyplity.
l. FACTUAL BACKGROUND AND PROCEDURA L HISTORY

On October 18, 2004, Petitioner was convicted by a @irjwo counts of firstdegree
murder,a violation of the Uniform Firearms Act, and possession of an instrument of ciiime.
trial court imposed two life imprisonment sentences fornlueders and lesser sentences for the

remaining offenses.
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A. Facts as Summarized by the State Courts

The two state courts that considered whether Petitioner's counsel was donsfijut
ineffective did not provide an idepth analysis of the triaécord. The factssssummarized by the
Pennsylvania Superior Couwate as follows:

The putative prologue to the killings was the kidnapping and beating
of Appellant by his eventual victims, Danny Jones and Dwight
Jenkins. Appellant had been released iwhe agreed to lead his
captors to the house of one Melvin Marrero, whom Jones and Jenkins
had apparently attempted to kill on an earlier occasion. On March 7,
2002, Jones and Jenkins met Appellant at a diner in New Jersey, and
drove with him to the 6400 block of Tulip Street in Philadelphia
where Appellant shot and killed both men, firing several more shots
at the victims before fleeing in a car waiting for him around the
corner. He then absconded to Las Vegas, where he was later arrested.

(Resps.Opp’n to Habeas Corpus Petition, ECF No. 15, Ex. A.)
The PCRA court provided a somewhat more detailed sumofdng facts

On March 7, 2002, Decedents Danny Jones and Dwight Jenkins left
the New Jersey home of their friend, David Foster, to meet Appellant
at the Vincettown Diner. Appellant had arranged to lead the
decedents to Melvin Marrero who purportedly resided at 3115
Sterling Street, Philadelphia, PA, and who the decedents attempted to
kill a few weeks before . . . . When Decedents arrived at the diner, he
got into the back seat of the vehicle Jones was driving and directed
Jones to travel over the Tacony Bridge to i@daintersection in
Philadelphia near Marrero’s residence. While en route, Jones used
his cell phone to call Foster and related to Foster that the three men
were on their way . . . . Philadelphia Police Detectivenddmnings
interviewed Marrero and teed that Appellant provided him a
signed statement relating that upon entering the J@siekvehicle,
Jones told Appellant they were going to kill Marrero. Appellant then
shot both decedents in the back of the head and fled. Appellant
explained to Marrero that he shot Decedents because he felt bad for
telling them where Marrero was at the time they attempted to murder
him. 2

1 The Detective’s name is actually “Cummings.”

2 This important factis incorrector not clearly stated by the PCRA couithe trial record does
not substantiate that Petitioner provided a statement directly to Cummings., RatherMarrero
who gave Cummings a statement wherein Mameladed what Petitioner purportedly told Marrero.
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On the day of the killings[,] Philadelphia Police responded to 6446
Tulip Street, Philadelphia, PA where they observed thedisus’
bodies in the front seat of the vehicle with the motor still running.
Paramedics arrived soon thereafter and pronounced Jones and
Jenkins dead. The vehicle containing the Decedents’ remains was
then transported to the Medical Examiner's OfficéAssistant
Medical Examiner Bennett G. Preston, MD, conducted postmortem
examinations on the bodies and opined that the cause of death of both
decedents was gunshot wound[s] to the head and that the manner of
their deaths was homicide.

(Id., Ex. B(citations to record omitted).)

Given thesparsity of the state courtisictualsummaries and because the facts presented at
trial are important to resolution of the issues beforeamasore comprehensive recitation of the trial
record is warranted.

B. The Trial Testimony

The jury first heard fronolice OfficersAdrian Makuch and Officer Edward Schikel, both
of whom worked with the crime scene unit of the Philadelphia Police Depart@éider Makuch
explained that he processed the crime scandstatedthat the victims were shot while sitting in a
Plymouth Voyager minivan on Tulip Street in Philadelphia. (MOF12/04, 23:1749:7.) Officer
Shikel photographed the minivarecovered multiple objects from the ctmok several upholstery
sampledor DNA analysis, and performed a fingerprint examinatidd. &t 49:18-64:9.) Noneof
the evidence recoverednnected Petitioner to the crime.

The prosecution then called Bennett Preston, MH2. medical examiner on the case, who
testifiedthat heperformed the postmortem examinations on the victims and found that they had

suffered gunshot wounds to the head, and that one had suffered a gunshot wound to s. hand.

Prestondescribé the entry points of the bullets and opirtbat the cause of ddlawas homicide,



but he was not able to conclude whether the victims were shot from inside or outsidecaf.the
(N.T. 10/12/04, 3:15-18:14.)

David Fostetestified thathe night before the murdef®larch 6, 2002)he was “hanging
out” at his house with a few friends including the two victims, Jones and Jenkins. Jorestetd
that he was supposed to mBetitionedater that night at the Vincenttown Diner and tixasgoing
to Philadelphia to the house of a man named Melvin Marrddoat(22:4-24:9.) Although Foster
asked if he could go too, Jones told him he did not want anyone else tliera. 26:2126:12.)
Jones and Jenkiteft Foster'shouseand fifteen minutes later, Jones calledsterandrelayedthat
Defendant was alreadyaiting for themat the diner. Ifl. at 25:6-11.) Fosteltestified that he
received a second call from Jones at approximately 11:15 to pr8Gaying that Jones was on
the wayto Philadelphiandeverything was “fin€ Foster told Jones to call hiftwhen he got thee
and everything was ovéhut Jones never callddm back (Id. at 28:3-29:25.) After callingJones
about fifteen timed;osterand two friends drove to Philadelphia, towakttrero’s housearriving
at approximately seven or eight o’cloitie following morning. 1f. at 29:24-32:25.) At a nearby
locatian, only blocks away from the crime scenleoster stated that he saw Petitioner and Marrero’s
brother Stevie Marrerocoming out of an alley. Id. at 33:225.) Foster made eye contact with
Petitioner,after whichPetitioner and Stevidarreroran back dowrthe alley, crossedthe main
streetand got into a car.ld. at 34:2-35:13.) Foster started following Petitioner’s car, but lost him
at someooint. (d. at 35:17-36:4.)

On crossexamination Foster admittedhearingthat the victimgJones and Jenkingjere
involved with strong-arming and robbing drug dealers, that they had robbed and shot an individua

named Ketkarun Boonsong after breaking into his house, anth¢hattimshad ‘shot ug Melvin



Marrero’s car on a prior occasionld.(at 38:4423.) Fosteralsoacknowledgedhat he did not
know about the crime scene location until he saw it on the news that moriuingt 43:17-49:7.)

Melvin Marrerg who was serving a sentence for “drugs and guhefi testifiedthat he
knew bothPetitionerand the victims.(Id. at 61:3-62:13) The prosecutor presented Marrero with
a signed,sevenpage,written statementhat Marrero provided tpolice on September 21, 2002
which contained the following informatioMarrero had beershot at by the victimen a prior
occasionthe victims had previously kidnapped and be&etitioner andPetitioner called him on
his cell phone to confess that he had kitlegl victims,Jones and Jenkifs(ld. at 79:2—-84:6.)

Marrero denied the contents of that statement@aidhedit was coercedinsisting that
policekept him in a room without feeding him, told him he was a suspect in a homicide, and refused
to let him call his lawyer.(Id. at 67:13-68:6, 96:725.) The only portiorof his statement with
which Marreroagreed was the portion stating tdanes and Jenkins had previously “shot up” his
truck while he was in it. Id. at 80:3-81:12, 106:23-107:24.)

On crossexamination, defense counsehffirmedMarrero’s recantation of his statement
and also elicited testimony that Petitioner had left the area to work in Las:Vegas

Q. Klein ever tell you he killed anybody?

No, sir.
He left townone time after that, didn’t he?

Yes, sir.

o » o »

Where was he going?

3 The trial transcript does not indicate precisely when this phone call occurred.

4 As will be detailednfra, Marrero’s statement also provided detail as to which gun Petitioner
used for the murdersa-detail that matched physical evidence regarding which gun was actually
used.



A. He went to Vegas to do some work with the Wamg clan [a
famous rap group].

Q. With the Wu Tang clan?

A. Yeah.
Q. Did you talk to him while he was in Vegas?
A No, because | wakcked up. Actually, my brother had

sboken with him.
Q. But you knew he was out there?
A. | knew he was out there. My brother told me.
(Id. at111:4-17.)
The prosecutor followed up on-dérect also questioning Marrero about Las Vegas and
about wiether Petitioner had ever used a different name

Q. Mr. Wallace asked, you said the defendant left town. You
took him to 3¢ Street Station, didn’t you?

A. No, ma’am.
Q. You didn’t?
A. No.

Q. You didn't take him to 30 Street Station so he could take a
train to California and a bus to Las Vegas?

A. No.

Q. You didn’t do that?

A. No, ma’am.

Q. Do you know the name Christopher Arevalo?
A. No.

Q. Not familiar with that name?



A. | think you asked me that Thursday; right?

Q. Right. You are saying that—

A. Who is that, by the chance? | don't—you keep asking me

that. | don’t even really understand who that is. Never even heard

of that name.

Q. Did the defendant ever use that name?

A. | don’t know. | don't believe so.
(Id. at114:20-115:20.)

Following Marrero’s testimony, homicide detective John Cummings took the stand and
explained that he was the officer who t@wkd transcribed Marrero’s statemeGummingdestified
that Marrerohad not been coerced in amay regarding the signed statemeand that Marrero
plainly stated that Petitioner had confessed to the murdés at 119:2129:10.) Indeed,
Cummings explained that Marrero “was very cooperative, very cordial, aras iagtually hard to
stop talkingsometimes.” Il. at 123:1344.) Cummings denied ever telling Marrero that he was a
suspect in a homicide caseéd. @t 123:1517.) Moreover, Cummings indicated tihdarreronever
complairedabout not eating or showering and, in fact, at some point in the night, the police ordered
pizzafor everyone. Ifl. at 124:21-25.)
Catherine Johnsoihe girlfriend ofvictim Danny Jones, also testified abauvery brief

phone conversation she had with Jones the night before the murdedotessaid he was “going
to be late because he was getting up with Ketitioner].” (d.at142:13-24.) Shealsoremarked
that Jones hathad a problem with Marrero over moneyld.(at 144:2146:24.) On cross
examination, Johnson was confronted with her prior police statement wheréntdsbelice that

Marrerohad paid somebody to shoot Jones and Jenkins. (N.T. 10/12/04,-4E3122) Johnson



acknowledgedhat she made that statemantd admitted to knowing that Jones and Jenkins, along
with David Foster, had previously “shot ulgfarrero’s car. Id. at 154:16-155:3.)

The prosecution then called a second witness who had provitedi\sepage signed
statement t@olice indicatingthat Petitioner had confessed to the murders. Ketkarun Boonsong
testifiedthat he knewboth Petitioner and Marrero.ld. at 156:14157:24.) When Boonsongvas
confrontedby the prosecutowith a statement he gave to the pclegherein hestatedthat
Petitionerconfessed to killinglones and JenkirsBoonsong repeatedly denied giving any such
statement. I€l. at 167:14-25, 169:12-178:22 170:15-23.)

The prosecutiomext presente®etective Egenlayfwho confirmed thaBoonsonghad, in
fact, givenhim a statementhat Petitioner had confesstalthe murders. Id. at 194:24-209:21.)
Egenlauf explained thabnce completedje read the entire statement back to Boonsong and had
him sign all the pages at onceld.(at 202:817.) Boonsong made no corrections to any of the
twelve pages of his statement.ld.(at 202:1825.) Egenlauf indicated that Boonsong was
cooperative throughout the entire course of provitlmgstatement.Id. at 203:9-14.)

Officer John Quattllo testified that he responded to a call about the victims’ 93 Plymouth
Voyager sitting on Tulip Street. He explained that he found two males in thedabitihat appeared
to be sleeping. He called paramedics, who arrived and pronounced the radlesddeindicated
that he found a casing on the grodnydhe passenger side sliding doold. @t 214:10-221:17.)

On thenextdayof trial, Officer Ernest Bottomenf the firearm identification uniprovided
information about the potential weapon used in the muamfirming that it was &880 caliber
automatic weapan This was the same weapon Marrero described in his statement where he

indicated Petitioner had confessed the murders to (NhT.. 10/13/04, 4:634:6.) Sergeant Patrick



Lamond discussed the traffic, lights, and distance from the Tacony P&ngyga—the area from
where the victims drove+te the crime scene.ld at 35:5-41:20.)

The prosecution next called Detective Joseph Centeno, tted&tactiveon the case.
Detectve Centeno testified that he wenttt@ crime scenandwas presentvhile Marrero was
interviewed. Id. at 43:2046:3.) He explained that his conversations with Marrero, and those of
the interrogatingofficers, were memorialized on an “activity sheet,” which he described as a
“synopsis or summary of every aspect of the investigation as it happen# basically tells your
bosses what you did today in regards to those murdeik.at(46:4-18.) Centenandicatedthat,
at the conclusion of Marreroisterview, Marrero offered him some additional information that was
not included inMarrero’s written statementind was not memorialized on the activity sheet
Specifically, Centenbegan to testifyhat,“[a]t the conclusion of [Marrero’s] statement, | had gone
in to speak to him about the incideartd at that time he had given me theinfation of the alias
that Mr. . . .” (N.T. 10/13/04, 48:122.) Defense counsel interrupted before Centenadcoul
complete his sentence, objecting becatlde is talking about things | know nothing about. How
could I crossexamine Marrero if | don’t know what is in an activity sheet, what is coming out of
his mouth and what is coming out of somebody else’s motthZalready said it is a summary.
How can | crosexamine the witness on his opinion of what the guy saitt®"a(48:25-49:8.)

The trial court sustained the objectiand then inexplicablyallowed the testimony to
continue without further objection from defense coutséks hearsay nature:

Q. Did Mr. Marrero tell you that the defendant had left town?
A. Yes.

Q. What did he tell you about that?



A. He told me that he had taken him to the train station %t 30
Street, and he gave me the information as to what name Mr. Klein
was using.

Q. When did Mr. Marrerro tell you he had taken Mr. Klein t§'30
Street Station?

A. Earlier in the week.
Q. What date? Did he give you a date?

A. Wednesday, Septemb#8, 2002, at 2:38. That was for a
train that was headed to the West Coast.

Q. Did he give you any other information with regard to the
defendant leaving town?

A. The name that the defendant was using and the identification
he had in his possession.

Q. What name was that?

A. That was Christopher Arevalo.

Q. Based on the information that he gave you with regard to the
defendant leaving town and the name Christopher Arevalo, did you

do any follow-up investigation with regard to that information?

A. On that night we had gotten an itinerary together of these
travel plans from the train station.

Q. How did you [do] that?

A. Over the telephone. | believe information was faxed back to
us.
Q. Detective, based on that information what did you do with that

information once you got it from Mr. Marrerro?

A. | basically put it all together. | proceeded to get the warrant
together. And | turned everything over to the fugitive squad.

® This was approximately six months after the murders.
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(Id. at 49:15-52:59 Detective Centeno then testified that Petitioner was arrested in Las Vegas
about a week after Marrero’s statement, which agsroximately six months after the murders.
(Id. at 58:21-59:6.)

The finaltrial withnesswas Detective John Keeinpm the fugitive unitwho testified that he
had been given both Petitioner's name and the alias name “Christopher Avewvaiohe went out
to LasVegas to search for Petitiond?etitioner wasiltimatelyarrested in Las Vegapproximately
six months #ier the murdersind transported back to Philadelphild. &t 68:23-72:11.)

During her closing, the prosecutatiscussedCentents testimony regarding Petitioner’s
alleged flight to Las Vegas:

All these incidents lead up to that Mar¢hdate. And then what does
Mr. Klein do? Don't you think they talk in Pemberton, in Browns
Mills? Don'’t you think they are all hanging out together? He knows
they are on to him. He calls his buddy Melvin [Marerro]. Drive me
to the train station, I'making a train to California. It is 2004Vho
takes a train to California under a different name? Christopher
Arevalo. Yeah, that's who | will be today when | get on that train to
California. Then when | go from California, | will take a bus to Las
Vegas so maybe they can't find me.

The Judge is going to instruct you on that. He is going to tell you the
importance of that. That's flightConsciousness of guilt. Flight from
the scene when he ran, when he saw Dave Foster. Consciousness of
guilt. Heknows he did something wrong. He knew exaathat he
did. The police were on to him by that point.
(N.T. 10/14/04, 78:16-79:13.)
During the charge to the jury, the trial condtedthat the juryhad“heardtestimony about

the fact that the defendamts arrested out of state in another state, and this evidence was brought

¢ Defense counsel interped several other objections during the courdhisfexchangenone of
which had anything to do with the hearsay nature of Centeno’s repetition @rMamwutof-court
declaration.
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forth.” The trial judgecontinued witha standard flight instructiomxplainingthat flight or
concealment is a “circumstance that may tend to prove that the person is conscioowofjuist”
(N.T. 10/14/04, 93:1-21.)

C. Procedural History

Petitionerfiled a direct appedb the Pennsylvania Superior Court alleging that the trial court
erred in admitting hearsay testimony and that the evidence was insufficiesupportthe
convictions On November 15, 2006, the Superior Court affirmed the convictions and, thereatfter,
on April 30, 2007,le Pennsylvania Supreme Court denied allowance of appeal.

On May 15, 2007, Petitiondéited apro sePCRA petition and was appointed counsel, who
filed an amended PCRA petitiorThere Petitioner alleged ineffective assistance of trial counsel
for (a) failing to object to the hearsay testimoagardingflight and (b) failing to object to closing
arguments and jury instructions regarding flight and consciousness of guilt. CR# ¢durtdid
not address the hearsay isdireding only that the testimonyn questionwas relevanas evidence
of flight:

It is well settled that when a person knows that he is wanted in
connection with a criminal investigation, and flees or conceals

himself, such conduct is relevant and admissible as evidence of
consciousness of guilt. Commonwealth v. Hudson, 2008 Pa. Super,

955 A.2d 1031 (Pa. Super. 2008) citing Commonwealth v. Rios, 546
Pa. 271, 684 A.2d 546 (1996).

Detective Joseph Centeno testified that Marrero told him that he had
taken Appellant to Philadelphia 8Gtreet Amtrak train station and
that he traveletb the west coast using the alias Christopher Arevalo.

. . . After investigating Amtrak records, Centeno obtained a warrant
for [Petitioner] and [Petitioner] was later arrested in Las Vegas,
Nevada. This evidence is admissible and relevant to show
conscousness of guilt. Trial counsel will not be deemed ineffective
for failing to pursue a meritless claimCommonwealth v. Payne
supra Error was not committed.

(Respondents’ Opp’n Pet. for Habeas Corpus, Ex. B.)
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Petitioner timely appealed to the Pennsylvania Superior Court rassweral issues
including (1) ineffective assistance of trial counsel for failing to present an alibi witn2gs; (
ineffective assistance of trial counsel for failing to object tgtiesentation of evidence concerning
petitioner’s flight and/or to the prosecutor’'s argument and the trial constiiction concerning
flight and consciousness of guilt; ar8) ineffective assistance of trial counsel for failing to object
to the prosector’s closing argument. The Superior Court affirmed the dismissal of the PCRA
petition on February 19, 2014.

With respect to the admission of Marrero’s hearsay statement throughize@enteno
the Pennsylvania Superior Court offered a different matefrom the PCRA court for admission
of thehearsayevidence:

“[C] ertain outof-court statemestoffered to explain the coursd
police conduct are admissible on the bakiat they are offered not
for the truth of the matter asserted, but rather tovghe information
uponwhich the police actedCommonwealth v. Douglag37 A.2d
1188,1195 (Pa. 1999)Detective Centeno testified that aseault of
receiving informationfrom Marrero regarding Klein's planned
departure to the West Coast and use of an alias, he obtamed
itinerary of Klen’s travel plans from the train station. Based on the
itinerary, DetectiveCenteno obtained a warrant #lein’s arrest and
turned the case over to the fugitive squadcaBise théetective’'s
testimony was o#fred to sbhw the course of conduct of the police in
locating and apprehending Kleiit, was admissible. Accordingly,
trial counsel had no basis to object, and cannot be deemed ineffective.
SeeCommonwealth v. Rip684 A.2d 1025, 1034 (Pa. 1996) (counsel
cannot be found ineffective for failing to make meritless objections).

’ Petitioner also raised the following claims: (1) ineffective assistance lofdtiasel for failure

to investigate or present witnesses from the neighborhood where the murdersdpo@irre
ineffective assistance of trial counsel for failing to retjagsiry instruction on witness credibility
and other crimes evidenc@) {neffective assistance of trial counsel for failing to request a “corrupt
source” jury instruction regarding David Foster and/or Melvin Marrebpingffective assistance

of trial counsel for failing to object when the trial court’s jury charge reta@monly statements
from Melvin Marrero and Kétkarun Boonsng, and not a witness statement from Catherine Johnson;
and 6) the PCRA court erred in dismissing Petitioner's PCRA pet#ithout an evidentiary
hearing.
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(Id., Ex. C.)

The Superior Court further jeeted Petitioner's claims thdtial counselshould have
objected to the prosecutortdosing argumentegarding consciousness of guilt. It found that the
prosecutor was entitled to refer to the evidence and argue all reasonatd@edes therefrom, and
that the trial court had instructed the jury that arguments of counsel are not evidlea&uperior
Court alsodid not find counseineffective for not objectingo the trial court’s jury instruction
regarding consciousness of guilt because “the evidence established than@t¢ftied the scene
after the murders upon seeing Foster, solicited Marrero’s help in driving 861 Street Station
to take a train to the West Coast using an alias, and that he was later apprehkadétemas by
U.S. Marshallgsic].” (Id.)

Petitioner filed gro sePetition for Writ of Habeas Corpus on January 7, 2015, setting forth
the following claims: (1) ineffective assistance of trial counsel for failingbjecd to “highly
prejudicial evidence of flight ahpetitioner's use of an alias(?) ineffective assistance of trial
counsel for failing to object to the prosecutor's comments regattongse of an alias and flight in
her summation and/or failing to request a limiting instruction from the trial cour(3) ineffective
assistance of trial counsel for failing to object to Detective Centeno’s tegtiegarding flight and
the useof an alias on the basis of an alleged discovery violation; (4) ineffective assistance
of trial counsel for failing to present an alibi witness; (5) the admission atfilbaster's hearsay
testimony violated Petitioner’s right to due process; (6) the evidence waficiestito sustain the
jury’s guilty verdict and violated Petitioner’s right to due process; and (gatiwe assistance of
trial counsel for failing to object to improper statements by the prosecutogaloging argumat.

In a Report and Recommendation issued April 29, 20E5ederaMagistrateJudge found

these issuesither procedurally defaulted or meritlegss to the allegation regarding failure to call
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an alibi witness, the Magistrate Judge found that Beétifaied to demonstrate resulting juaice.
Regarding the introduction of Marrero’s hearsay statenbatMagistrate Judge found that the
claims were reasonably rejected by the state courts. Specifically, he notece thettehcourts
characterizedhe testimony as “course of conduct” evidence, which is not offered for the truth of
the matter asserted, but rather to show why the police followed a certese cdeonduct that led
to the Defendant’s arrest. The Magistrate Judgasoned that becaushe testimony was not
hearsaythe admission of these statements could not have violated Plaintiff's Sixtndinent
Confrontation Clause rights and could not be the basis of an ineffective assistamagsel claim.
(R&R 10-11.) He also concludedantrial counsel was not ineffective for failing to object to the
prosecutor’s closing because it was properly based on evidence of Petitibglet’arfd because
trial counsel conceivably had a strategic basis for not objectidgat(13.) Finally, he Magistrate
Judge found that any claim regarding a failure to request a curative tiostnvas unexhausted and
procedurally defaulted.ld. at 13-14.)

On July 13, 2016, Petitiondited pro seObjections to the R&Rto which Respondents
submitted arief in oppositionon August 4, 2017In an Order dated May 29, 2018, | appointed
counsel to represent Petitioner in an evidentiary hearing regarding wheslherotmsel had a
reasonable strategy for not objecting to the admission of Marrero'sf-@oturt statement, not
objecting to the prosecutor’s use of the statement in closing arguments, and not sdiekitirgy
instruction regarding the use of Marrero’s-ofdcourt statement. That evidentiary hearing took
place on July 25, 2018, befdreeMagstrate Judgevho submitted the Report and Recommendation
referenced above
. STANDARDS OF REVIEW

A. Standard of Review of a Magistrate Judge’s Report and Recommendation
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Under 28 U.S.C. § 636(b)(1)(B), a district court judge may refer a habeas pettian
magistrate judge for proposed findings of fact and recommendations favsidign. When
objections to a report and recommendation have been filed, the district court mustdeakava
review of those portions of the report to which specific objections are made. 28 8.S.C.

636(b)(1)(C):Sample v. Diecks885 F.2d 1099, 1106 n.3 (3d Cir. 1989). In performing this review,

the district court “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrategudg8 U.S.C. 8§ 636(b)(1).
B. Standard for Federal Review of a Habeas Corpus Petition

Under the Antiterrorism and Effective Death Penalty Act (“AEDPA”),efadl courts
reviewinga state prisonesapplicationfor a writ ofhabeagorpusmay not grant relief “with respect
to any claim that was adjudicated on the merits in State court proceedings”theletsim (1)
“resulted in a decision that waentraryto, or involved arunreasonablapplicationof, clearly
established Federal law, as determined by the Supreme Court of the Unigst @té2) “resulted
in a decision that was based onumeasonabldetermination of the facts in light of the evidence
presented in the State court proceeding8 U.S.C. 8§ 2254(d).This is a“difficult to meet and
“highly deferentialstandardl for evaluating stateourt rulings, which'demands that statourt

decisions be given the benefit of the doulitillen v. Pinholste563U.S.170 181(2011) (internal

guotation marks and citatiamitted).
A decision is tontraryto” federal law if “the state court applies a rule that contradicts the
governing law set forth in [Supreme Court] cases” or “if the state coufmocs a set of facts that

are materially indistinguishable from a decisif [the Supreme] Court and nevertheless arrives at

a result differenfrom [Supreme Court] precedent¥Villiams v. Taylor 529 U.S. 362, 4096

(2000). A decision is antnreasonablapplicatiori of federal law if the state court identified the
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correct governing legal rule but applied the rule to the daof the case in an objectively

unreasonable mannerRenico v. Lett 559 U.S. 766, 773 (2010)A decision is based on an

“unreasonabledetermination bthe facts” if the state coud’factual findingsare objectively

unreasonable light of the evidence presented to the state cdditier—EI v. Cockrel|l 537 U.S.

322, 340 (2003).
A court’s review of a state prisonshabeascorpuspetition follows a “prescribed path.”

Eley v. Erickson, 712 F®8837, 846 (3d Cir. 2013) Frst, it mustdetermine what arguments or

theories supported or could have supported the ctate’s decision Id. Second, the court must
ask ‘whether it is possible fairminded jurists could disagree that those argumehé&pies are
inconsistent with the holding in a pridecision of the Supreme Couirtld. (internal quotation
marks omitted).FHnally, habeas relief may be granted “only if the petitioner demonstrates that the
state court decisionwas so lacking in judication that there was an error well understood and
comprehended in existing law beyond any possibility for fairminded disagne€miel. at 846-47

(alterations omitted) (quotingdarrington v. Richter, 562 U.S. 86 (2011)).

[I. LEGAL DISCUSSION OF PETITIONER'S OBJECTIONS

Petitioner sets forth four Objections to the R&R of which are couched as ineffective
assistance of counsel claims pursuant to the Sixth Amendment of the Constitution.

The clearly established Supreme Court precedent goverinaffgctive assistanceof

counsels the tweprongedstandarcenunciated bystrickland v. Washingtql66 U.S. 668 (1984)

and its progenySeeWiggins v. Smith539 U.S. 510, 52(2003) (acknowledgin§tricklandas the

controlling authority) Under the firstStrickland prong, a petitionemust demonstrate that

“counsel’s representation fell below an objective standardasonableness,” with reasonableness
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being judged under professeinnorms prevailing at the time counsel rendered assistance.
Strickland 466 U.S. at 688, 690.

Under the secon8tricklandprong, a petitioner muststablish thatthere is a reasonable
probability that, but for counsel’s error the result would Haaen different.”Strickland 466 U.S.
at @4. A reasonable probability is a “probability sufficient to undermine confidencthe
outcome.”ld. To sustaira plausibleneffectiveassistancef counsetlaim, a petitioner musthow
that the attorney’s errors were so serious as to deprive the defendafatiratrial whose result is

reliable. Sed&Vells v. Petsock, 941 F.2d 253, 259-60 (3d Cir. 1991).

Notably, a court must apply a doubly deferensi@ndardof review when analyzing an
ineffectiveassistancef counseklaim underthe federal habeas standardga2254(d)(1). Cullen
v. Pinholster, 563 U.S. 170 (2011)The pivotal question is whether the state court’s application
of the Strickland standardwas unreasonable. This is different fraasking whether defense

counsels performance fell beloBtricklands standard.” Harringtonv. Richter 562 U.S. 86, 101

(2011). In other words, when § 2254(d) applies, the question is not whether celatdaihs were
reasonable. The question is “whether there is any reasonable argument that counsfedsati
Strickland’sdeferential standard.’Id. at 105. When viewing a state coustdetermination that a
Stricklandclaim lacks mert through the lens of § 2254(dederal habeas relief is precluded “so
long as fairminded jurists could disagree on ¢berectness of the state cosrtiecision.” Id. at
101.

A. Ineffective Assistance of Counsel for Failure to Present the Alibi Testinmy of Calvin
Flowers

Petitioner’s first objection challenges the Magistrate Judge’s conclusiotihé¢hstate court

correctly found no error in trial counsel’s failure to present alibi testimony.
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In the PCRA court, Petitioner argued that trial counsa$ ineffective for failing to
investigate and present Calvin Flowers as an alitriess. Petitioner presented a signed, but un
notarized affidavit from Flowers stating that Petitioner was with Flowers iimghon, New Jersey
from 7:00 p.m. on March @004 until approximately 4:00 to 6:00 a.m. on March 7, 2684eriod
of time that corresponded precisely with the murders. The affidavit aled Htat after Petitioner’s
arrest, Flowers telephoned trial counsel, but counsel never contacted him. (Respongents’ O
Pet. Habeas Corpus, Ex. A, p. 9.) The PCRA court found that trial counsel was notiveeféec
failing to produce this witness because, based on the substantial evidence presaiidtiead
was no reasonable probability that the outcome of the trial would have been diffdrentp. 10.

On review, the Pennsylvania Superior Court affirmed, noting that “a petitionerssbds
ineffectiveness for failing to call withesses must provide affidavits from thgealleitnesses that

indicate their availability and willingness to cooperate with the defer@enimonwealth v. Klein

2013 WL 8695461 (Pa. Super. 2013). The Superior Gounid that, in Petitioner’s case, the trial
court conducted a colloquy during which Petitioner voluntarily waived his right tovitaksses.
Id. Moreover, Petitioner failed to plead and demonstrate that the alibi witmssprepared to
cooperate, would have testified on his behalf, and would have been helpful to the diefense.
The FederalMagistrate Judge found no error in thésadings reasoninghat Petitioner
could not demonstrate prejudice. Hetedthat the evidence at trial was substansialce two
witnessedestified that Petitioner separatebponfessed the murders. In additidhe Magistrate
Judge found thahe evidence revealed that Petitioner had a motive to killittiens based upon
their having previously kidnapped and beaten Petitioner. (R&R 15.) The Magidtudge
concluded that Petitioner could not show a reasonable probability that the outcomaaifviasitd

have been different if only trial counsel had caf¢alwers as a witness.
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Petitioner now argues that both the state court judges and the Magistratesdibdgeuted
their own subjective assessment of the evidence, which Petitioner was nexdcdatfee proper
evidentiary hearing to present and develop, in concluding that the failure of trial Ictuna#
Calvin Flowers, who would have offered credible testimony placing Petititsewrlgere with him
when the homicides for which Petitioner was convicted occurred, would have not reswited |
acquittal’ (Pet.’s Objections p. 10.) He argues that the proper standard, as set forth bydhe Thi

Circuit in Saranchak v. Sec'y, Pa. Dept. of Corrs., 802 F.3d &9 Cir. 2015), requires only a

showing that, but for counsel’s unprofessional errors, the result of the proceeding wouldemave be
different as viewed from the perspective of “an unspecified, objective factfintterdt 588. In
contravention of that standafeletitionerclaims that a reasonable juror, if presented with Flowers’s
testimony, may hae afforded more weight to the recantation testimony of the two key witrtesses
Petitioner’s confession and may have believed Flowers that Petitiosewittehim at the time of

the murder. Absent an evidentiary hearing to hear Flowers’s testimonyvaéew tieat testimony

in light of the other evidence in the case, Petitioner contends that the state colits’ Bagistrate
Judge’s adjudicationf this claim was based on an unreasonable determination of the facts and an
unreasonable application of fedElaw.

Even assumingrguendothat Petitioner could, in fact, demonstrate prejudice from trial
counsel’s failure to call Mr. Flowers as an alibi witness, | find no error inghagylvania Superior
Court’s determination that Petitioner had failec$@blish thatrial counsel’s representation “fell
below an objective standard of reasonableness as defined by prevailing pnaiessirms.”
Saranchak802 F.3d at 588 (internal quotation marks omitted). To succeed on a ciaeffexdtive
assistancéased on th&ilure to call awitness a defendant must prove:

(1) thewitnessexisted; (2) thevitnesswas available to testify for the
defense; (3) counsel knew of, or should have known of, the existence
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of thewitness (4) thewitnesswas willing to estify for the defense;

and (5) the absence of the testimony ofwitaesswas so prejudicial

as to have denied the defendant a fair triailureto call a witness

is not per saneffective assistancef counsel for such a decision
implicates matters of trial strategy. It is Appellant's burden to
demonstrate that trial counsel had no reasonable basis for declining
to call[ ] awitness

Figueroa v. MooneyNo. 142876,2016 WL 4975211, at *6 (E.D. Pa. Aug. 18, 2016) (quoting

Commonwealth v. Washington, 927 A.2d 586, 599 (Pa. 2007)).

Petitioner couldarguablyestablishseveral of thestactors. In Mr. Flowers’s unotarized
affidavit, attached to Petitiorie PCRA petition, Flowers avethat he “know[s] for a fact” that
Petitioner could not have committed the murders because Petitioner was with“aicoaple of
bars” from 7:00 p.m. March 6, 2002 until about 4:00 a.m. to 6:00 a.m. on March 7, 2002. (Flowers
Aff. § 4.) The Flowers afflavit goes on to state that after Petitioner was arrebedfFlowers)
“telephoned higPetitioner’s]attorney,” but counsel “never contacted me, nor anybody else from
the defensé and“l was available at the time of Mr. Klein’s trial and would haverbesling to
testify to the information stated herein, if | had been called as a witnégds{f 6-6.)

Petitioner's argument, however, fails to shtive absence of a reasonable basisnfur
calling Flowers As noted by the Pennsylvania Superior Court, at the close of the prosecution’s
case Petitioner was carefully questionbg the trial judgeduring which he voluntarily waived the

right to call witnessesThe following exchange occurred:

Q: Are yousatisfied with your attorney’s representation of you?

A: Yes, sir.

Q. Has anybody promised you anything or threatened or gave
you any inducements in order to get you not to testify?

A. No, sir.

Q. Do you have any witnesses that you wish to call?

A. No, nq sir.

MR. WALLACE [defense counsel]: Judge, other than
character witnesses.
THE COURT: Character witnesses.
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THE DEFENDANT: Yes, character witnesses.

Do you have any fact withesses you wish to call?

No.

Were there any witnesses that were newvatacted by you or
your attorney?

Not to my knowledge.

Are there any questions that you wish to ask at this point?
No sir.

>0> OP»O

(N.T. 10/13/04, 76:9-77:9.)

If Petitionerwas in fact with Flowers on the night of the murders, he of course would have
been acutely aware of that fadtet, Petitionerclearlyrepresented on the record that there were no
witnesses that he wished to call amahe that should have beeontacted by him or his attorney.
Having explicitly waived his right to call fact witeges, Petitioner cannot now plausibly argue that
counsel had no reasonable basis for failing to call an alibi witness. As sudh,ovevrule
Petitioner’s objection on thissue
B. Ineffective Assistance of Counsel for Failure to Raise a Sixth Amendment

Objection to Hearsay Testimony and Subsequent Failure to Object to Usd

This Testimony in Closing and During Jury Instructions

Petitioner’s remaining Objections are inteateld and challenge (a) trial counsel’s failure to
object to the admission of hearsay testimony regarding Petitioner’s allegeatlitghf state under
an alias after the murders, thereby resulting in a violation of Petitioner's Sm#éndment
Confrontaton Clause rights; (b) trial counsel’s subsequent failure to object to the prosecwgor’'s us
of this evidence in her closing argument; and (c) trial counsel’s failureqteese a limiting

instruction regarding the proper use of the alleged hearsay testimd@anthese three Objections

share a common factual backdrop, | will discuss them jointly und@ttiuklandstandard

8 Respondent argues that Petitioner's Confrontation Clause claims may be palbgedur
defaulted because, although he raised ineffectiveness of counsel claims@Rkhedurt and
Pennsylvania Superior Court, he did not couch the@rawfordviolations. Under Pennsylvania
law, claims of trial counsel ineffectiveness are waived if not raised on P&R&w:
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1. Whether Counsel’'s Performance Fell Below an Objective Standard of
Reasonableness

As noted aboveheinitial prongof Stricklandaskswhethercounsel's performance was so
deficient that it fell below an “objective standard of reasonableness” unddesgianal norms
prevailing at the time counsel rendered assistang#itkland 466 U.S. at 688, 690This prong,
in turn, involves two further inquiries.First, becausé€[tlhere can be no Sixth Amendment
deprivation of effectiveounsebased on an attornesyfailure to raise meritlessargument, a court

must look into the substantive merit of thiegéd failure United States v. Sanders, 165 F.3d 248,

253 (3d Cir. 1999)United States v. Va®55 F. Supp. 3d 598, 603 (E.D. Pa. 2017). Second, if the

argument that was not raised by counsel has merit, the court “must indulge a stésamgppion

Commonwealth v. Grant, 813 A.2d 726, 738 (Pa. 2002). In turn, such waiver results in a
procedural default for pposes of federal habeas revie$eeLines v. Larkins, 208 F.3d 153,
159-60 (3d Cir. 2000)[C]laims deemed exhausted because of a state procdxurate
procedurallydefaulted.”)

Such procedural default, however, may be excused under Martif®zam. 566 U.S. 1
(2012), which states that “where state law requires a prisoner to eras of ineffective assistance
of trial counsel in a collateral proceeding, rather than on direct review, alpratdefault of those
claims will not bar their reew by a federal habeas court if three conditions are met: (a) the default
was caused by ineffective assistance ofqpostiction counsel or the absence of counsel (b) in the
initial-review collateral proceeding (i.e., the first collateral proceeding inohwthie claim could be
heard) and (c) the underlying claim of trial counsel ineffectiveness is asiiadf.]” Cox v. Horn
757 F.3d 113, 119 (3d Cir. 2014) (quoting Martinez v. Ryan, 566 U.S. 1, 14 (2012)).

All of these elements are present herbke first element is demonstrated by PCRA counsel’'s
unequivocal testimony at the evidentiary hearing beforeMbgistrateJudge that she had no
strategic reason for not raising Petitioner’'s claimsCasfrontation Cause violations. (N.T.
8/15/18, 44:2346:8.) For purposes of the second requirement, it is sufficient that | find that the
procedural default of Petitioner’s ineffectiveness claims was caused by’ ®C&sel’'s failure
to raise the ineffectiveness claims before the state court on collateral reSie@Preston v.
Superintendent Graterford SCI, 902 F.3d 365, 377 (3d Cir. 2018). The final requirement is met if
“reasonable jurists could debate’ that [Petitioner’s] [ineffectivendash[s] ha[ve] merit, or
whether the claim isadequate to deserva@muragement to proceed furtherld. (quotingMiller -

El v. Cockrell, 537 U.S. 322, 336 (2003) (further quotations omitted)). For the reasons set forth
below, I find that Petitioner’s defaulted claims are substantial and wdtrdher discussion.
Accordingly, | find that PCRA counsel’s ineffectiveness provides cause to eanyggrocedural
default on Petitioner’s underlying trial counsel ineffectiveness claims.
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that counsel’s conduct falls within the wide range of reasonable professiostdrassi that is, the
defendant must overcome the presumption that, under the circumstances, the chalttinge
might be considered sound trial strateg$frickland 466 U.S. at 689.

a. Substantive Merit of CounseFsilure to Object to Hearsay Testimony

Petitioner'sineffectivenesslaimsprimarily rest on the admission dfelvin Marrero’s out
of-court statemerabout Petitioner’s flight and use of an aliasd trial counsel’s failure to object
to thattestimony issus which implicatethe Confrontation Clause of the Sixth Amendmerin

Crawford v. Washingtorb41 U.S. 36 (2004p case deded prior to Petitioner’s triathe United

StatesSupreme Cotrheld that the Sixth AmendmestConfrontationClausebars “admission of
testimonial statements of a witness who did not appear at trial unless he was bieataitstify,
and the defendant has had a prior opportunity for cross-examinalibrat 53-54;see als®avis

v. Washington547 U.S. 813822(2006). There are two necessary conditions to identify whether

an outof-court statement implicates the proteotof the Confrontation Clause: (the statement

must be testimoniand (2)the statement natl be introduced for its truth. Lamberton v. Warden

Greene SCI861 F.3d 459, 469 (3d Cir. 2017).

Consequently, unde€Crawford | must now determine whethédarrero’s outof-court
statement satisfieboth of the enumeratedpreconditions. Thereafter if | find that both
preconditions have been mdt, must consider whether Marrero was subjectto sufficient

confrontationso as to satisfthe Sixth Amendment.

® A mere error of state evidentiary law is insufficient to entitle Petitioner todkdabeas relief.

Federal courts reviewinigabeaslaims cannot “reexamirgatecourt determinations ostatelaw
guestions.” Estelle v. McGuire502 U.S. 62, 6468 (1994). Where an ineffectiveness claim rests
purely on an argument trial counsel failed to object to a state law rulingeashpetitioner “cannot
overcome the ‘strong presumption’ that his counsel's conduct fell outside tde hange of
reasonable professional assistanc@iifester v. Vaughn, 382 F.3d 394, 402 (3d Cir. 2004).
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I. Whether Marrero’s Statement Was Testimonial
The Suprem€ourtdefined “testimony” as “[a] solemn declaration or affirmation made for
the purpose of establishing or proving some fact An.accuser who makes a formal statement to
government officers bears testimony in a sense that a person who makesla@aaark to an
acquaintance does notCrawford 541 U.S. at 51 (citations and internal quotation marks omitted).

The protections ahe Confrontation Clause apply only to testimonial statements. U.S. v. Figueroa

729 F.3d 267, 276 n.14 (3d Cir. 2013)Ex parteexaminations and interrogations used as a
functional equivalentfor in-court testimony are the ‘core class“tédstimonial” statementsthat

directlyimplicatethe right ofconfrontation. Lambert v. Warden Greene SCI, 861 F.3d 459,469

70 (3d Cir. 2017). The Supreme Court has held thatigegver else the term covers, it applies at
a minimum to prior testimony at a prelmairy hearing, before a grand jury, or at a former trial; and
to police interrogations. Crawford 541 U.S. at 68.

Here, the trial record establishes that Marrero’s statementtesisnonial in that it was
given during the course of a police interrogation. No state court hagedidawith that fact. As
Marrero’sstatement falls within the “core class of testimonial statements,” the ConfrorGdgiose
is implicated.

il WhetherMarrero’s Statement Was Admitted for Its Truth

Once a statement is deemed testimonial, the stefi is to determinewhether the
prosecution used the statement for the truth to establish the elements requoreddio Lambert
861 F.3d at 470. “In making this determination, we are not to accept the prosecuticifos-‘not
truth’ rationale at face value, but instead must determine if therelegiimate non hearsay
purpose’ . . . by ‘thoroughly examin[ing] the use of theautourt [statements] and the efficacy of

a limiting instruction.” 1d. (quotingWilliams v. lllinois, 567 U.S. 50, 1086 (2013) (further
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guotations omitted). The Confrontation Clause “does not bar the use of testimoniadistatem
purposes other than establishing the truth of the matter asse@eford 541 U.S. at 59 n.9.

As explainedabove herethe PCRA court sidestepped the hearsay issudfcaamtl that
Marrero’s outof-court statements were relevant to the issue of fligiitich according to the
prosecution’s theory, was relevant to Petitioner's consoeass of guilt. But the PCRA court
ignored the inherent evidentiary problems as to how this evidence was admitted.

The Pennsylvania Superior Court went a different direction and concluded thatdvar
out-of-court statements were not offered for the truth, but were admissible to show policge"c
of conduct.” In doing so, ihoted that,under Pennsylvani@videntiarylaw, an outof-court
statemenbfferedto explain acourseof conductis not hearsagnd, thus, does hamplicate the

Confrontation Clause See e.g. Commonwealth v. Chmiel889 A.2d 501 (Pa. 2005);

Commonwealth v. Hardy918 A.2d 766 (Pa. Super. Ct. 2007)Course of conduct narratives
often include oubf-court statements that are not offered fortthéh of the matter asserted therein;
frequently, the statements are alem4essential to the prosecutiencase, or the declarant testifies

at trial, or the defendant opened the door to the admission of the evidence, or the admiksion of

statements as deemed harmless erroiCommonwealth v. Dent, 837 A.2d 571, 581 (Pa. Super.
Ct. 2003) (¢tations omitted).

Well before the trial in this mattenpwever, lhe use othe coursesf-conductexception to
the hearsay ruleameunder scrutinyy both state and federal coyntghich noteda need tdalance
the relevance ahis type of testimony with the constitutional guarantegb®fSixth Amendment

In Commonwealth v. Palsa, 555 A.2d 808 (Pa. 1989), the Pennsylvania Supreme Court recognized

that although “certain odf-court statements offered to explain a course of police conduct are

admissible” as nothearsay, “it cannot be said tleateryout-of-court statement having bearing upon
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subsequent police conduct is to be admitted, for there is a great risk that, desjiteacy jury
instructions, certain types of statements will be considered by the jury @aangiviesevidence of
guilt.” Id. at 810 (emphasis in original). Given that risk, the Csiatied that “the police conduct

rule does not open the door to unbounded admission of testimony, for such would nullify an
accused’s right to crossxamine and confront the witnesses against hifd.” It reasonedhat
although an arresting or investigating officer should not be put in the false positeemuhg just

to have happened upon the scene . . . fafismony that he actédpon information receivedor

words to that effect, should be sufficient . .The need for the evidence is sligthte likelihood of

misuse great.’ld. at 810-11 (quoting McCormick On Evidence § 249, at 104).
The United States Court of Appeals for the Ti@ictuit hasalsoexpressed similar concern
with the admission of cours#-conduct testimony for the truth of the matter assertedJnited

States v. Sallin®93 F.2d 344 (3d Cir. 1993), the issue wé®thertthe trial court erred in admitting

evidence of a police radio dispatch and a policeaer record detailing the contents of a call to

911. Id. at 345. At trial, the officer testified that he and his partner received police radio dispatch

10" The Pennsylvania Superior Court applRalsas principles to a claim of ineffective assistance

of counsel for failure to raise and preserve an objection to “course of conduct” tgstiriron
Commonwealth v. Thomas, 578 A.2d 422 (Pa. Super. Ct. 1990), the Court considered “whether
prior counsel provided ineffective assistance in failing to raise and preseolgection to a portion

of police ‘course of conduct’ hearsay testimony which indicated a third party who debhfyt at

trial, knew appellant, was present when the offense occurred, amifiéde appellant as the
perpetrator.” Id. at 423. The Court noted that the fact that the auto theft crime at issue had been
committed was not in question; rather the sole issue at trial was one of idéahtity. remarked

that “[w]hile it may have ben necessary to explain to the jury why the police arrested appellant and
not someone else,” the introduction of a statement by Dale Haanean who knew the appellant

and was present at the scene, but did not testdgntifying appellant as the perpatawas offered

to “provide proof of appellant’s guilt through a person not under oath, nor availableo$sr cr
examination.” Id. at 428. The Court determined that “[n]o plausible tactical lzasi&l exist for

the waiver of such a challenge by counsahti observed that “while we in no way suggest that the
evidence against appellant was insufficient to sustain the verdietiticularly given the
identification of appellant by the victiwwithout the improper evidence, the jury “might very well
have foundeasonable doubt in this casdd.
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prompting him to look for a black male with all black clothing carrying a gun in arcarza. Id.
The government argued that the contents of the radio call were introduced osby @bconduct.
Id. at 345-46. On appealthe Third Circuit recognized that “[i]f the hearsay rule is to have any
force, courts cannot accept without scrutiny an offering party’s représentaat an oubf-court
statement is being introduced for a material -hearsay purpose. Rather, courts have a
responsibility to assess independently whether the ostensiblesaosay purpose is validld. at
346. The court concluded that because the details of the radio call were offered fartthealtie
and were used for the truth in the prosecutor’s closing argutientestimony was hearsay and
should have been excludéd.Id. at 347.

The factsbefore meare substantially analogous to the foregoing cdde¥he state court

record reveals that Marrero’'s eof-court statementthat he drove Petitioner to the train station

11 Respondents argue that Petitioner’s relianc&altinsis misplaced because: (a) it was a
federal case heard on appeal, not a habeas matter, and thus had a different standend ahdevi
(b) it is a Third Circuit decision that cannot serve as binding legal authority lrabieas context,
which considers only whether a state court decision is contrary to or ananaiel@sapplication of
federal law. | agree that the weltablished federal law at issue is 8atling but ratheStrickland

v. Washington, which requires a determination of whether cosngetformance fell below an
objective standard of reasonableness as established by prevailing nbmesuling in Sallins
simply echoes the holding and rationale of the Pennsylvania Supreme CBalsathat hearsay
statements may not be admitted unither guise of course of conduct testimony when, in fact, the
statements are substantively used for their truth. To the extent that a wistetesisent is wrongly
characterized by a trial court as couo$eonduct testimony when it is actually admitted the
truth of the matter asserted, a state court’s conclusion that counsel wasfeotivgefor failing to
object—without a concurrent finding that counsel was acting under a reasonable stratagy

be an unreasonable application of federal law.

12 Respondentslso contend that Sallins is highly factspecific and its holding is not
extendable to the instant matter, where Melvin Marrero’s information aaungepetitioner’s
intentions and alias were not used as substantive evidence, but were necessantaiexplolice
apprehended ‘€hristopher Arevalo’ in Las Vegas.” (Resps.’ Opp’n to Objections p. 9.)

This argument is mistaken on three points. First, contrary to Respondents’ arginaent
record clearly shows that the prosecutor used Marrero’s statement as substadgnce, not as
courseef-conduct evidenceSecond, as discussed in more dethérecord does not contain any
clear indication that a “Christopher Arevalo” was apprehended in Las Vegaally,Rhe basic
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where Petitioneintendedto board a train for the west coast under an -ali@as not asthe
Pennsylvania Superior Court suggestdtered to explairCentenés course of conduct, but rather
was usedor the truth of the matter assertddetective Centeris reasorfor notifying the fugitive
squad to look foma Christopher Arevalin Las Vegasvas notat issue in the case arid not
advance the ultimate question of whether Petitioner had committed the mufaetbe extent
course of conduct information was necess@agntenccould have simply explained theik months
after the murdersie received information that Petitioner was in Las Vegas. By including the
additionalhearsaynformation that Marrerdold him that he drove Petitioner to the train stason
that Petitionercould leave town using an assumed nameptbsecution introduceevidence that
Petitioner had fled under an altasavoid apprehensiorial counsebffered no ongoing@bjection
to the hearsay nature of thestimony, failed to request that the testimony be limited to explaining
the actual course of coudt by the policeand failed to request thancriminating statements
testified to byCentendoe stricken

Compounding the errpthe prosecutor directly referenced Marrero’s statement, arguing that
Petitioner “call[ed] his buddy Melvin. Drive me to the train station, I'm takirrgia to California.
.. . Christopher Arevalo. Yeah, that's who | will be today whgetlon thatrain to California . .
.. That's flight. Consciousness of guilt. . . . He knows he did something vur@dg'. 10/14/04,
78:1679:13.) Trial counsel did not object that such argument was inappropriate, and did not
request that the trial court give any limiting or curative instruction to explain to thehat

Marrero’s statement was only to be considered for establishing course of conduct

principle of Sallins—that courts cannot accept Wwiut scrutiny an offering partg’ representation

that an oubf-court statement is being introduciedshow course of conduetis not “highly fact
specific” and is clearly apmable to any case where hearsay testimony is purportedly introduced to
explain police course of conducthe holdingsof SallinsandPalsahaverepeatedlybeenapplied

in other cases with similar, but not identical facts

29



In light of this record, | find that Marrero’s cof-court statement was admitted for its truth
and, due to its testimonial nature, clearly implicatedstitutional concerns. The Superior Court’s
contrary finding—that any objection by counsel would have been mertlessstitutes an
unreasonable application of federal law set forth irStricklard. As such, for purposes of the
Confrontation Clause, | find th@rawfords second condition has been satisfied.

iii . Whether Petitioner Had an Opportunity for Confrontation

Having determined that Marrero’s statement was testimonial and admittesd tiorth, |
now consider whether PetitionerSonfrontation Clause rights wergatisfied byMarrero’s
testimony angresence on theitnessstand at trial. | find that resolution of thigssue is, at best,
unclear.

In Crawford the Supreme Coutthangedthe legal landscape for determining whether the
admission of . . . hearsay statements violates the accused’s right[s] undenfite@@tion Clause.”

U.S. v. Hendricks, 395 F.3d 173, 177 (3d Cir. 2005) (quotations omitted). In that case, the state

chaged the defendant with assault and attempted murder for stabbing a maeicewdithelieved

had tried to rape his wifeCrawford 541 U.S. at 38. During the investigation, both the defendant
and his wife gave formal statements to law enforcement officidlsat 38-39. Although the wife
generally corroborated her husband’s version of the events leading up to the fightduet af

the fight was different than that of her husband as to whether the victim had drawwoa Wwefore

the defendant struck hinid. at 39-40. At trial, the defendant claimed seléfense, and, pursuant

to the marital privilege under state law, the wife was unavailable to tedtifyat 40. The
prosecution sought to admit thafe’s statements to police through a hearsay exception, while the
defendant contended that the admission of the statements would viol@enfhentation Cause.

Id. The trial court allowed the wife’s statements to be admitieitl he United StatesSupreme
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Court subsequentireversed, holdinghat “testimonial” hearsay statements may not be introduced
against a defendant unless the declarant is unavailable at trial and the defendantibad a pr
opportunity to crosgxamine the declarant, regardless of whether the statement fell within a firmly
rooted hearsay exception or had a particular guarantee of trustworthishests59. The Supreme
Court went on to clarify that “[tlhe Clause does not bar admission of a statemenigsasl the
declarant is present at trial to defend or explainid. at 59 n.9.Finding that the wife’s statements
given to the police officers were “testimoniaid that, due to the marital privilege, the defendant
had no opportunity to crossxamine herthe Courtheld that the trial court’s admission of the wife’s
statements to the police as evidence against the defendant violated his rightthen8iedith
Amendment.ld. at 68-69.

The United States Court of Appeals for the Third Circuit offered further gwedanc

Crawfords scope in the recent caseRykeston v. Superintendent Graterford SCI, 902 F.3d 365 (3d

Cir. 2018). InPrestonthe defendant and his brother Leonard were charged with a muddet.

369. At Leonard'’s trial Leonardtook the stand in his own defere®d, consistent with a statente
given to police after arrest, explained the circumstances of the crimeh whpdicated the
defendant in the shootindd. During the defendant’s subsequent trial, the Commonwealth called
Leonard as a witness, butasserted his Fifth Amendment plage against selihcrimination and
refused to testify.Id. at 370. The Commonwealth sought and was grale#eeto introduce
Leonard’s prior statements, and defense counsel did not interpose any Sixth Aameobjection.

Id. at 371. On review, theThird Circuit held that‘[a] criminal defendant’s right to cross
examination is not satisfied simply because a witness appears and takasdla gte defendant’s
trial. A criminal defendant is also entitled tofall'and fair opportunityto probe and expose the|[]

infirmities’ of the witness’s testimony.”Id. at 380(quotingDelaware v.Fensterer474 U.S.15,
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22 (1985) (emphasis in original) The Third Circuit determined that the defendant did not have a
full and fair opportunity togpose the infirmities of Leonard’s statements through meaningful and
effective crosseexamination because Leonard refused to answer almost every question defense
counsel asked himd. at 386-81 The Courtoncluded that although “[i]t is possible thatsome
circumstances, a witness’s answers on direct examination may provide theitjurgnaugh
information to reach a credibility determination and therefore satisfy thedation Clausel[,] . .
. neither direct examination nor a creative closingigent was a substitute for cressamination
in [that] case.”ld. at 382.

The facts before medo not lend themselves ta straightforwardanalysis of the
Confrontation Clause issue. Unlike the witnes€rawford Marrero appeared as a withessl

testified And unlike the witness iRreston Marrero answered questions about the flight and alias

issues While Marrero denied telling police about taking Petitioner to thmand the aliashe did
not invoke any privilege to avoid answering questions.

The first mention of Petitioner's presence in Las Vegas adas@g Marrero’s cross
examination when defense counsel elicited btestimony that sometime after the murders,
Petitioner lef town to do some work with the Wu Tang Clan. (N.T. 10/12/04, ¥12§
Thereafter, during rdirect examination, the prosecutor asked Marrero whether he had driven
Petitioner to 3% Street Station, at some unspecified point in time, so he could take a train to
California and a bus to Las Vegas. As noted above, the specific testimonglitattexamination

was:

Q. Mr. Wallace asked, you said the defendant left town. You took him
to 30" Street Station, didn’t you?

A. No, ma’am.

Q. You didn’t?

A. No.
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Q. You didn’t take him to 30 Street Station so he could take a train to
California and a bus to Las Vegas?

A. No.

Q. You didn’t do that?

A. No, ma’am.

Q. Do you know the name Christogr Arevalo?

A. No.

Q. Not familiar with that name?

A. Who is that, by the chance? | don't—you keep asking me that. |
don’t even really understand who that is. Never even heard of that
name.

Q. Did the defendant ever use that name?

A. | don’t know. | don’t believe so.

(N.T. 10/12/04, 114:20-115:20.)

The following day Detective Centendook the stand and, through his testimony, the
prosecutor introduced thiight and alibi evidencederived from Marrero’s prior otdf-court
statement Althoughdefense counsel had no opportutiigreafteto specificallyconfront Marrero
aboutthis outof-court statementdefense counsel did haaenple opportunity, the day priciQ
delve into the precise subject matiex, whether Marrero had driven Petitioner be train station.

Marreroexplicitly denied doing so. Thus, unlike the witnesses in Bottwford andPreston the

jury had the opportunity to observe Marrero’s demeanor and credibility on the issue ltdgbeé a
flight to California. It isunlikely that alditional @nfrontationas to the prior statemewbuld have
yielded greater resultBut, because Marrero was a recanting witness, it is unclear whether a “full
and fair opportunity to probe and expose the infirmities” of his testimony was acsloeapl

And althoughdefense counsel was albdeconfront Marrero about thenderlying substnce
of his outof-court statement, héid not have &learopportunity torequire that Marrero confirm or
deny, in front of the jury, whethdére made th@rior outof-court statementMoreover, although
Marrero wasquestioned generallgn redirectaboutwhether he had heard the name Christopher

Arevalo, defense counselid not clearly have raopportunity totest Marrero’s oubf-court
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statement that Petitioner used an alias to flee to California. Fitredlyial record does not provide
sufficient information regarding whether Marrero was “unavailable,” sudhhihacould not be
brought backto the courtroomfor additional crosexamination. A finding of unavailability
requires that “the prosecutorial authorities/e made a goef@ith effort to obtain [the withess’s]
presence at tridl. Barber v. Page, 390 U.S. 719, 725 (1968).

In short, thestate courtecord establishes that the declarant did appear and was questioned
about the hearsay testimony that wasrlateroduced through Detective Centanks far as | can
tell, the precedentidandscape of Confrontation Clause casessdot clearly address the unusual
circumstancest issue here If my decision on the Petition before me depended on making the
determination as to whether Petitioner's Confrontation Clause rights wigeted, | would
reluctantly conclude thauch violation had occurrdaoecause meaningful confrontation was not
acconplished But, I need not affirmativelglecidethis issuébecausess set forth below, | find that
relief is not appropriatasPetitioner has failed to prove resulting prejudiddereforefor the sole
purpose ofncludinga comprehensivdiscussiorof the issues before miewill proceed under the
notion that Petitioner’s right of confrontation was denied and that, under prevailing gooigs
norms, trial counsel had a duty to objexthe admission of the flight and alias testimony

2. Whether Counsel Had Any Possible Sound Trial Strategy

Assumingarguendathatthe missed objections to the hearsay testintmuyd conceivably
rise to the level of a Confrontation Clause violation, | must next consider whetheelcoadsany
possible soundtrategy for failing to objectUnderStrickland counsel is presumed to bperating
under sound legal strategy, even if not the most effective strafBigy.United States Supreme
Court, defining the deference owed such strategic judgments in terthe @dequacy of the

investigations supporting those judgments, has held:
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[S]trategic choices made after thorough investigation of law and facts
relevant to plausible options are virtually unchallengeable; and
strategic choices made after less than comptetestigation are
reasonable precisely to the extent that reasonable professional
judgments support the limitations on investigation. In other words,
counsel has a duty to make reasonable investigations or to make a
reasonabléecision that makgsarticular investigations unnecessary.

In any ineffectiveness case, a particular decision not to investigate
must be directly assessed for reasonableness in all the circumstances,
applying a heavy measure of deference to counsel's judgments.

Strickland 466 U.S. at 6991; see alsoWiggins v. Smith 539 U.S. 510, 5222 (2003).

A petitioner “must overcome the presumption that, under the circumstances, thegeuhlle
action ‘might be considered sound trial strategyttickland 466 U.S. at 689 (quotahs omitted).
To overcome that presumption,fabeagetitioner must show either that: (1) the suggestiedegy
(even if smnd) was not in fact motivatingpunselor, (2) that the actions could never be considered

part of a soungdtrategy’ Thomas vVarner, 428 F.3d 491, 499 (3d Cir. 2005). This test tasks the

district court with assessingdunsel’'seasonableness . . . on the facts of the particular case, viewed

as of the timef counsel’s conduct.”_Jacobs v. Horn, 395 F.3d 92, 102 (3d Cir. 2005).

Elaborating ortricklands standard,ite Third Circuit has defined a “tiered structure”
with respect tahe strategic presumptions:

At first, the presumption is that counsel’s conduct might have been
part of a soundstrategy The defendant can rebut this “weak”
presumption by showing either that the conduct was not, in fact, part
of astrategyor by showing that thstrategyemployed was unsound.

. . . In cases in which the record does not explicitly disclose trial
counsel’'sactual strategyor lack thereof (either due to lack of
diligence on the part of the petitioner or due to the unavailability of
counsel), the presumption may only be rebutted through a showing
that no soundstrategyposited by the Commonwealth could have
supported the conduct . . . However, if the Commonwealth can show
that counsel actually pursuediaformedstrategy(one decided upon
after a thorough investigation of the relevant law and facts), the
“weak” presumption becomes a “strong” presumption, whie
“virtually unchallengeable.”
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Thomas 428 F.3dat 499-500 (footnotes and internal citations omittedCourts have routinely
declared assistance ineffective when ‘the record reveals that cdaiedlto make a crucial
objectionor to present a strong defense solely because counsel was unfamiliar arithsgéled

legal principles.™ Id. at 501(quoting 3 Wayne LaFave et al., Criminal Procedutd.10(c), at 721

(2d ed. 1999))see alsdCofske v. United State290 F.3d 437443 (1st Cir. 2002) (“[C]ourts tend

to be somewhat less forgiving where counsel altogether overlooks a pasigjeétion or
opportunity.”) (citing LaFavegsupra,§ 11.10(c), at 7145). “[T]he defendant is most likely to
estaltish incompetency whereounsels alleged errors of omission or commission are attributable
to a lack of diligence rather than an exercise of judgmemhdmas 428 F.3dat 501 (quoting
LaFavesupra, 8 11.10(c), at 714).

In their reviewof this issue, the state couhtsredid not mentiorstrategy, let alonkold an
evidentiary hearing taentify any possible tactical purpose underlying counsaleged failures
to object. Absent any state court findings to which | can defer, | consider theissugtegyde
nova Thomas, 428 F.3d at 5(8ee generallg8 U.S.C. § 2254(e)(1).

On July 25, 2018a federalMagistrateJudgeheld an evidentiary hearing on the sole issue
of whether trial counsel had a reasonable strategy for (a) not objectingatintission of Marrero’s
out-of-court statement; (b) not objecting to the prosecutor's use of the statementing clos
arguments; and (c) not seeking a limiting instruction regarding the use aérmMaroutof-court
statement. The testimony offered at that hearing now informs my analysis of this prong of
Strickland

On thefirst issue of counsel’s failure to object to the admission of Marrero®fecurt
statement on confrontation clause grounidal counsel conceded that he@sanot operating under

any strategy:
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At that point, the prosecutor asked Detective Centeno, “Did
Mr. Marrero tell you that the defendant had left town?” Do
you see that question?

Yes.

And did you have a strategic reason for not raising a hearsay
objection to that question?

Not at that pint.

And did you have a strategic reason for not also bringing a
confrontation clause objection.

Not at that point, no.

Immediately following that question, on line 18, the
prosecutor asked, “What did he tell you about that?” Did you
have a gategic reason for not bringing a hearsay objection to
that question?

No.

And did you have a strategic reason for not bringing a
confrontation clause objection?

No.

“[T]he last question was, “What name was that?” Have you
hada chance to look at

Yes.

. . . those questions?

Yes.

Did you have a strategic reason for not bringing a hearsay
objection to those questions?

No.

And did you have a strategic reason for not bringing a
confrontation clause objection?
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A. No.
(N.T. 8/15/18, 12:16-14:6.) In short, trial counséinittedthat he had no strategy fiiling to
raisean objection—either as hearsay or under the Confrontation Clause—to the admission of
Marrero’s outof-court statementAs such] find that counsel was ineffective for failing to raise
the objection.
With respect to the failure to object to the use of this testimony in the prosesatimsing
argument, trial counsalrticulated some basis for his inaction

Q. And did you have a strategic reason for not objecting to the
prosecutor’s use of Detective Centeno’s testimony during this
portion of the closing?

A. | did—I do now and | did then.
Q. Go ahead.

Those questions, both before and after, involving Detective
Centeno and this part of her closing, at the time, my
estimation it was brought in for purposes of consciousness of
guilty, which she reaffirms . . . My overall viewpoint was that
this was—this had nothing to do with consciousness of guilt
and, in fact, affirmed an idea or concept that | had in my mind
that | tried to get across to the jury, that my client, Mr. Klein,
was a—in the music business up to his eyes and this-had
this had—you have to understand two things. We’'re looking
at something that's taken somewhat ofitcontext. The
consciousness of gudtrgument, and I’'m not going to argue
the law, but generally it's an occurrence in and around the
time of an incident or with knowledge of a warrant being
presented. This didn't even come close to being a
consciousass of guilt argument, which is how | was
interpreting what she was saying. He didn’t leave town, as far
as | recall, until September, which was about six months after
the incident, not running from the scene of the crime or getting
a plane out of town two days after a homicide. He was around
for a long time. He was pursuing something that | knew and
that | think | brought out in the-in other testimony, a musical
career. To me, and this may be the wrong word, but it was
almost inane that you could make an argument of
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consciousness of guilt, which she may have hadhe
district attorney may have had a different reason for, in her
mind, but she connects it with consciousness of guilt in this
particular paragraph. | didn’t object because | just thought it
was so inane that it wasn’t being validated, and the fact that
she said it almost at the end of her closing, | think it's one of
those throwin items. And that's what my mindset was. So
did | have a strategic reason? Yeah, but it goes all the way
back to cross examination of other people and other
witnesses’ testimony.

Q. To the extent that you thought this wat® the extent that you
thought this was inane, wouldn't it have been incumbent upon
you for making sure that the jury did not take this evidenc
for its truth?

A. Yes.

Q. And in retrospect, do you understand how the jury may have
interpreted this evidence at the time of trial?

A. The only way | can answer that, it's conceivable a juror can
interpret evidence any way he wants, | mean, it's gicah
kingdom we’re not into. Should | have objected? Probably.
Q. And why do you say that?
Well the district attorney sort of put it in for one reason that |
was thinking of, consciousness of guilt, which | didn’t really
object to because that’s sl thought was inane, the fact that
she would argue consciousness of guilt with someone leaving
town six and a half months after a crime is committed. She
may, in fact, have put it in there for the reason of proving a
fact, that he did leave, he did use alias. That's not where
my headset was. And | can’t explain it any better than that.
(N.T. 8/15/18, 14:24-17:9.)
Trial counsel’s testimongddresses only his reasons for not objecting to the flight evidence,
but offers no explanation as to why he sat silent and allowed evidence ofsato di@ admitted
through hearsay. The Pennsylvania Supreme Court has hefdvihan a person commitsaime,

knows that he is wanted therefor, and flees or conceals himself, such conduitteisceof
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consciousness of guilt, and may form the basis [of a conviction] in connection with atbicfrqm

which guilt may be inferred.”_Commonwealth v. Rié46 Pa. 271, 684 A.2d 1025, 1035 (Pa.

1996) (emphasis added) (quotations omitted). As sadie adhissible, the flight need not occur

immediately after the crimeCom. v. Downer, 49 A.2d 516, 520 (Pa. Super. Ct. 1946) (citing

Commonwealth v. Liebowitz, 17 A.2d 719, 723 (Pa. Super. 194lhe Pennsylvania Superior

Court hadurtherrecognized that evidence of use of an abaasn even stronger indicator of guilt
and, thus, its admissibility as to consciousness of guilt does not depemy simowing thathe

defendant know he is wanted. Commonwealth v. Harris, 386 A.2d 108, 111 (Pa. Supei8)Ct. 197

Here,it is true that the flight at issue took place six months after the murBeitsa time

delay between the crime and flight can still manifest consciousness of g@dCommonwealth

v. Custis, No. 3323 EDA 2014, 2016 WL 2349066, at *4 (Pa. Super. Ct. May 4, 2016) (holding that
where warrant was issued for the defendant’s arrest five months after thaglaoatidefendant

was notarrested until over a year after the shooting, circumstantial eviderseuificient to
support a flight instruen, even absent direct evidence that defendant actually knew he was being

sought by police}lcommonwealth v. Whack, 393 A.2d 417, 420 (Pa. 1978) (holding that where the

defendant was seen running from the scene of a stabbing, and was not seen ageomat trihe
places he usually frequented for approximately two months, there wiasgestfevidence to
establish a reasonable inference that the defendant had deliberately attempteck#d fuisn
whereabouts to avoid prosecution).

Moreover,even if | were to accept trial counsel’s reasoning, tiigén thesix-month delay
between the crime and flighte did not have to object, | cannot ignore the fact thatduoesat silent
as the evidence of an alias was introducdliny objective standal of reasonableness requires

counsel to understand facts and testimony and adapt to them, even at the expense aflpurporte
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clever theories.”Workman v. Superintendent Albion SCI, App. No-1969 (3d Cir., filed Feb.

12, 2019).Trial counsel’dack of strategy regarding the aliaglsounderscored by his subsequent
failure to object to the trial court’s instruction on flight.

Given all of the aboveRetitioner has adequatedgtablishedhat trial counsel’s actions (or
lack thereof) wereot part of a sound strategy. Assessing counsel’s reasonableness otstbe fa
the case viewed at the time of counsel’'s conduct, | find that ewemsaryinvestigation into
Pennsylvania law would have revealed that (a) the hearsay testimony redratiiioger’s flight
and use of an aliagas improperly admittedb) the prosecutor directly took advantage of admission
of this evidence in her closing, arguing tiRatitioner’s flightand aliasconstituted evidence of
consciousness @uilt; and (c)hadthis evidence been properly exclud#t trial court would not
have givera flight instruction. As such, | find that trial counsel posited no possible stuatelgy
thatcould have suppatithe challenged conduct.

2. Whether Counsel’'s Error Resulted in Prejudice

The habeasquiry does not end at this juncturRather, ® succeed on his habeas petition,
Petitioner must show a reasonable probability that but for counsel’s tearesult would have
been different.Strickland, 466 U.Sat694. A reasonable probability is a “probability sufficient

to undermine confidence in the outcomeéd. “The prejudicestandardis not a stringent

one’ and is ‘less demanding than the preponderstacelard” Bey v. Superintende@@reene SCI

856 F.3d 230, 242 (3d Cir. 2017) (quotatiammitted). “However, a petitioner must show ‘not
merely that the errors at his trial creatqubasibilityof prejudice but that they worked to hactual
and substantial disadvantage, infecting his entire trial with error of constifudiomensions.™ 1d.

(emphasis in original) (quotations omitted).
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“In assessingrejudiceunderStrickland the question is not whether a court can be certain
counsel’s performance had no effect on the outcome or whether it is possitdersalda doubt

might have been established if counsel acted differently.” Harrington v. Richter,$626)111

(2011). “InsteadStrickland asks whether it is ‘reasonably likely’ the result would have been
different.” Id. Notably, his “does notequire a showing that counsehctions ‘more likely than
not altered the outcome,’ but the difference betw®gitklands prejudicestandard and a more
probablethannot standard is slight and matters ‘only in the rarest caskl.”at 11+12. The
likelihood of a different result must be substantial, not just conceivédhleat 112.

“It is firmly established that a court must consider the strength of thene@de deciding

whether theStricklandprejudiceprong has been satisfied.” Buehl v. Vaughn, 166 F.3d 163, 172

(3d Cir. 1999). “[A]court hearing an ineffectiveness claim masnsider the totality of the
evidence before the judge or juryld. at 695. As the Supreme Court remarked, “a verdict or
conclusion only weakly supported by the record is more likely to have been affeeednsythan
one with overwhelming record sump.” Strickland 466 U.S. at 696.

Engagingin the prejudice analyside novo | find that the trial record does not clearly
establishprejudice under the secoBdricklandprong. My careful review of the evidence presented
does not lead me to tlwenclusionthat but for counsel’s errors, the likelihood of a different result
was substantial

The totality of the trial court record, without the flight and alias testimaeytainly
contained sufficiengévidence to support the verdidtirst, Petitioner’'s motive to commit the crimes
was compelling Through the prior statements of Melvin Marrero and Ketkarun Boonsioag,

prosecutor establishdfiat the victims had kidnapped Petigontied him up, and beat hirrall
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close in time to the murdergtherebygiving him incentive for revenge. (N.T. 10/12/04, 81:17-20
173:17-22, 208:22-29.)

Second both Marrero and Boonsongsigned statements to policeontainedexplicit
confessiondo the murderdy Petitioner Marrerds statement containedetails of the crime as
relayed to him by Petitionemcluding the type of gun usedilthough bothmenrecanted their
statementsthey offered unsubstantiatedexplanatios for why they would falsely implicate
Petitioner!®> Moreover, their recantationsere substantigl undermined bcause (i) both
individuals signd each page of their statements; Bigonsong hadppeared in court in December
2002 after his original statemeratnd provided testimony idécal to that in his statement; and (iii)
DetectivesCummings and Egenléu-the two officers who took the statements from Marrero and
Boonsong—dnequivocally testifiedthat the statements were accurate a&mbwingly and
voluntarily given (1d.)

Third, compellingevidenceof guilt was introducedhroughwitness David Fostemwho
established that Petitioner was in a car with the victims right before the mufeester testified
thatvictims Jones and Jenkins were hanging out at his house earlier in the evening lory Marc
2002,and Jones told Foar that he and Jenkins were going to meet Petitioner at the Vincenttown
Diner and then go to Philadelphia to Marrero’s house. (N.T. 10/12/04282)4Jones called Foster
about fifteen minutes after he left Foster’'s house and said that Petitiaselready at the diner
for fifteen minutes waiting for him, and that Jenkins was taking too lddgat@256-27:17.) About

thirty to forty-five minutes later, Jones called Foster agaisatp that everything was grandhe

13 Marrero suggested the police locked him up in a room fotavtloree days without food or

a shower and “hit[] [him] up a little bit” in order to force him to give theestant. (N.T. 10/12/04,
66:13-67:21.) Boonsong indicated that he went to the police station because the police had his
truck, after Marrero had been stopped drivinglid. @t 164:15-165:17.)
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was"on the way.” [d. at 28:2-23.) Foster told Jones to call him when he got there and “everything
was over.” [d.) Foster neverdard from Jones again, but continued to try and call him throughout
the night. [d. at 29:24-30:8

Foster went on to testify that he receiva phone calabout the murdersarly the next
morning and, as a result, he and two friends went into Philadelphia, at about 7:30tayrto, fiad
Marrero’s house. Id. at 30:8-31:21.) When he got near the intended locationly blocks away
from thecrime scene-he sawPetitioner and Marrero’s brother coming ofiin alley (Id. at 33:5-

11.) Foster and Pdtiner made eye contaend Petitioneran back into the alley and into a door.
(Id. at 34:2—-21.) Petitioner and Marrero’s brother then came back out, got into a can aned
light, leavingbehindFosterwho was attempting to follow thenld. at 34:24-35:25.)

Finally, Catherine Johnsenvictim Danny Jones’s girlfrieng-testifiedabout a very brief
phone conversation she had with Jones the night before the murder where he said he gves “goin
be late because he was getting up with Klein.” (N.T. 10/12/04, 1-42418This evidence provided
corroboration for Foster’s testimony thetitioner was with the victims right before the crime.

In summary, the prosecution presented: evidence of motive; two confessions (albei
recanted); law enforcement corroboration of those confessions; evidence iti@id?evas with
the victims orthe night of the murders; and evidence placing him near the crime scene the morning
after the murders. he strength of the trial evidence presented against Petitioner diminishes the
likelihood that exclusion of the flight and alias evidence would have brought aboutardifésult.

It is also important to note that whiléet flight and alias evidenceas improperly
introducedjt was not so suggestive of guilt as to clearly have impacted the trialiomatidid not
flee the area within days or weeks of the crime. Rather, the evidence showedtibatPditl not

leavefor California under an aliastil approximatelysix monthsafter the murdersand here was
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no clear proof that Petitioner knew he was wanted for the crime at that pdiat betleft to avoid

arrest. And evidence was also introducestablishinghat Petitioner hategitimatelygone to Las

Vegas to work with a rap group known as the Wu Tang Clan. (N.T. 10/12/04:-11):6n the

jury instructions, the trial judgexplainedthat “[a] person may leave the state or flee or hide and
have some other motive and may do so even though he is innocent. Whether or not this evidence
of the defendant being out of state at the time of his arrest in this case should dete@skieding

to prove guilt depends on the facts and circumstances of this case, especiallyyupotivae which

may have prompted him to leave the state.” (N.T. 10/14/04, 93:1-21.)

Considering the evidenamllectively under the standard set forth $trickland | cannot
find that counsel’'s failure to object to the hearsay evidence, the closingetater the flight
chargehad the reasonably likely impact of tipping the scales sufficiently in favogwitty verdict.

A carefulexamination of therial recordleavesno reasonable probability that, but for counsel's
failure to object to thedmission and use @vidence regardin@etitioner’sflight to California
under an alias, the jury would have had a reasonable doubt as to whether Petitiagheragasl
culprit.

V. CONCLUSION

Ultimately, | find thatnotwithstanding therrors in trial counsel’s performandeetitioner
has failed to establish that he suffered prejudice as a result of codmideles Therefore, | decline
to grant the writ of habeas corpus.

Having reached that conclusion, | also conclinde reasonable jurists could take a different
view of the trial court recordand disagree with my conclusion on the prejudice element of
Strickland 28 U.S.C. § 2253 provides that “[egrtificateof appealabilitymay issue . .. if the

applicant has made a substantial showing of the denial of a constitutional righpétitioner
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satisfies thistandardy demonstrating that jurists of reason could disagree with the districtscourt’
resolution of his constitutional claims or that jurists could conclude the issassnped are

adequate to deserve encouragement togaabéurther.” Miller—EI v. Cockrel| 537 U.S. 322, 327

(2003). As Petitioner has met this standard, | will issue the certificate of appealability

An appropriate Order follows.
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