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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT MARQUIS RAMEY,
Plaintiff, : CIVIL ACTION NO. 151431
V.

GEORGE W. HILL CORRECTIONAL
FACILITY, COMMUNITY EDUCATION
CENTER, JOHN A. REILLY, JR.
(Superintendent), DONNA MELLOW

(Asst. Superintendent), DR. RONALD
PHILLIPS (Medical Director), N. SMITH :
(Health Service Administrator), E. ASANTE
(Grievance Coordinator), and J. DUFFY
(Delaware County Sheriff),

Defendants

MEMORANDUM OPINION

Smith,J. April 21, 2015

A pro seprisonermplaintiff has filed an action under 42 U.S.C. § 1883ed on an alleged
incident wheréhewas injured after a garage gate atoantyprison fell onto a vehicle in which
hewas a passengefThe plaintiff names as defendants timintycorrectional facility thatad
housed him on the date of the incident, the apparentphanty medical contractoproviding
medical serviceat the county correctional facility, @unty sheriff, and various employeefs
the corretional facility and the thirgbarty medical contractor. The plaintiff seeks leave to
proceedn forma pauperis

Although the court will grant the plaintiff leave to proceedorma pauperisthe court
will (1) dismisswith prejudicehis claim against theountycorrectional facility because it rsot
a legal entity subject to suit as a “person” under section 1983, (2) dismiss witbuliqge his

claim against the thirgarty medical contractobecause the plaintiff cannot attempt to impose
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respondeat superidrability against this defendant ai@& has not alleged that a custom or policy
caused his injuries, (3) dismiss without prejudiie claims against the named individual
defendants because he has not included allegations reflecting anything other théallpote
negligent conduct and he has not alleged how these defendants were either pensahatly
in his medical care (or lack thereof) or how they acted with deliberate imhffertowardim or
his serious medical needs, and (4) dismigh prejudice as moot his claims for injundivelief
because he is no longer incarcerated atthmtycorrectional facility. The plaintiff shall have
leave to file an amended complaint withimrty (30) days of the date of the accompanying order.
. ALLEGATIONS AND PROCEDURAL HISTORY

The plaintiff fled an application for prisoners to proceed in district court without
prepaying fees or costs (the “IFP Application”) and a proposed complaint ot KM8y2015.
Doc. No. 1. In the captioaf the complaintthe plaintiff lists the defendanss the George W.
Hill Correctional Facility, Community Education Center (“CEC”), John A&illR, Jr., Donna
Mellow, Dr. Ronald Phillips, “N. Smith,” “E. Asante,” and “J. Duffy."Compl. at 1.

In the complaintthe plaintiff alleges that at approximately0@ a.m. on February 19,
2014,

while [he was]being transported to court via Sheriff van, the garage gate in

GWHCF was dropped on the van causing immediate pain to [his] upper back and

neck stiffness. Nurses of CEC gave [h#n3-day prescription of lbuprofen, a

tube of muscle rub, and told [him] to seek medical attention upon arrival to [his]

next destination. Sgt. Moody (respondent) tidlon] to continue on with court

and filed a sick call or a grievance. Sheriff Duffy (driver) and ShEeffe (pask.

are witnesses and possible victims.

Id. at 3.

! The plaintiff used the form prisoner complaint under section 1$8@Compl. at 1. Although the plaintiff
includes these defendants in the caption, he only lists John A. Rejlppina Mellow, Dr. Ronald Phillips, “J.
Duffy,” and “E. Asante” as defendants in the body of the complagéhtat 2.
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The plaintiff alleges that he exhausted his adnmiziiste remedies, and he attaclaesopy
of a grievance form that he allegedly submittddle at the George W. Hill Correctional Facility
to the complaint.ld. at 4 & Attach. In this grievance form, the plainstates that “[o]n A9-
14, 1 was ina[n] . . . incident with the jail and Sheriffs when | was transported to court. My
upper back is killing me and the nurses are brushing me wiflat Attad.

While unspecified, it appears that the plaintiff is raising claims under.82CU8§ 1983
for violations of his Eighth or Fourteenth Amendment rights based upon the gateg ¢ailithe
vehicle in which he was a passenger and the medical treatment (or lack thereof) thaitved rec
following the incident. See, e.g.id. at 4 (indicating that he submitted a grievance about
“[iInjuries sustain[ed] from incident. Medical attention (or lack theré&pf!)

. DISCUSSION

As indicated above, the plaintiff seeks to proceedorma pauperis The court will
address this request first before reviewing the allegations in the complgetragted by 28
U.S.C. § 1915(e)(2).

A. Thel EP Application

Regarding requests proceedn forma pauperisthe court notethat
any court of the United States may authorize the commencement, prosecution or
defense of any suit, action or proceeding, civil or criminal, or appeal therein,
without prepayment of fees or security therefor, by a person who submits an
affidavit that includesa statement of all assets such prisoner possesses that the
person is unable to pay such fees or give security therefor.
28 U.S.C. §8 1915(a). When addressrequestso proceedn forma pauperisunder gction
1915, district courts undertake a tstep aalysis: ‘First, the district court evaluates a litigant’
financial status and determines whetlteror shejis eligible to proceeth forma pauperisinder

8 1915(a).Second, the court assesses the complaint under §&f24§ to determine whether it



is frivolous?” Roman v. Jeffe904 F.2d 192, 194 n.1 (3d Cir. 1990) (cittaigwell v. Shappb36
F.2d 15 (3d Cir. 1976)).

Concerning the litigant’s financial status, the litigant must establish that he or she is
unable to pay the costs of suiValkerv. People Express Airlines, In@86 F.2d 598, 601 (3d
Cir. 1989). Generally, where a plaintiff files an affidavit of poverty, the distourt should
accord the plaintiff a preliminary right to procedforma pauperis Lawson v. Prasse411
F.2d 1203, 1203 (3d Cir. 1969) (citihgckhart v. DUrso, 408 F.2d 354 (3d Cir. 1969)

Here, after reviewing the IFRpplication it appears that the plaintiff is unable to pay the
costs of suit. Therefore, the court grants the plaintiff leave to pracdéeana pauperis

B. Review of the Complaint Under 28 U.S.C. § 1915(e)(2)(B)

1 Groundsfor Sua Sponte Dismissal Under 28 U.S.C. § 1915(e)(2)(B)

Because the court has granted the plaintiff leave to praneiedma pauperisthe court
must engage in the second part of the-paa analysis and examine whether the complaint is
frivolous or fails to state a claim upon which relief can be grant&ke28 U.S.C. §
1915(e)(2)(B)(i)(ii) (providing that “[n]otwithstanding any fihg fee, or any portion thereof, that
may have been paid, the court shall dismiss the case at any time if theeteurtinkes that . . .

(B) the action or appeal(i) is frivolous or malicious; [or] (ii) fails to state a claim on which
relief may be ganted). A complaint is frivolous underegtion 1915(e)(2)(B)(i) ift “lacks an
arguable basis either in law or fadigitzke v. Williams490 U.S. 319, 325 (1989nd is legally

baseless if it is “based on an indisputably meritless legal the@gtisch v. United State$7

2 TheRomancourt referacedthe former version a28 U.S.C. §1915(d), which stated that “[t]he court may request
an attorney to represent any such person unable to employ counsel aidmiay the case if the allegation of
poverty is untrue, or if satisfied that the actiofrigolous or nalicious.”28 U.S.C. § 1915(d) (1990)edesignated

as Sectior1915(e) by the Prison Litigation Reform Act, PubNo. 104135, 110 Stat. 1321 (1996)The portion

of Section1915(d)which allowed the district court @ismiss frivolousn forma paupericomplaints is now

codified at 28 U.S.C. § 1915(e)(2)(B)(ipee28 U.S.C. 8 1915(e)(2)(B)(i) (stating frivolous naturémoforma
pauperiscomplaint is ground for dismissal).
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F.3d 1080, 1085 (3d Cir. 1995). In addressing whetlpeo aeplaintiff’'s complaint is frivolous,
the ourt must liberally construe the allegations in the compldiiggs v. Att'y Gen.655 F.3d
333, 339-40 (3d Cir. 2011).

Regarding the analysis under section 1915(e)(2)(B)(ii), the standard foisdisg a
complaint for failure to state a claim pursuant to this subsection is identical to thetdegialrd
used when ruling on a motion to dismiss under Rule 12(lfiGhe Feeral Rules of Civil
Procedure SeeTourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule
12(b)(6) standard to dismissal for failure to state a claim under 8 1915(e)(2){Bus, to
survive dismissal, “a complaint must contain suffitiGactual matter, accepted as true, to ‘state
a claim to relief that is plausible on its faceAshcroft v. Igbal 556 U.S. 662, 678 (2009)
(quotingBell Atlantic Corp. v. TwombJy650 U.S. 544, 570 (2007))his “plausibility standard
is not akin to a ‘probability requirement,’ but it asks for more than a sheer pogditdit a
defendant has acted unlawfullyld. (quotingTwombly 550 U.S. at 570). Thus, “[a] pleading
that offers ‘labels and conclusions’ or ‘a formulaic recitation of the elesr®a cause of action
will not do.”? Id. (quotingTwombly 550 U.S. at 555).

2. Analysis

a. Claims Against George W. Hill Correctional Facility

As indicated above, the plaintiff brings his claims under 42 U.S.C. § 1983. Section 1983
provides in pertinent part as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, cesctus

3 Similar to the court’s review as to whethgpra secomplairt is frivolous, the court is mindful thab matter how
“inartfully pleaded, pro secomplaints] must be held to less stringent standards than formal pleddifigsl by
lawyers.” Erickson v. Pardusb51 U.S. 89, 94 (2007) (internal quotation omittedspite this more liberal
pleading standard,@o secomplaint must still contain “'sufficient factual matter, accepted as trigtate a claim
to relief that is plausible on its faceMaxberry v. Sallie Mae Educ. Loaris32 F. App’x 73, 75 (3d Ci2013)
(quotinglgbal, 556 U.S. at 678).



be subjected, any citizen of the United States or other person within the

jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liable to the party injured in an

action at law, suit in equity, or other proper proceeding for redress, eRegjr t

any acton brought against a judicial officer for an actoonission taken in such

officer's judicial capacity, injunctive relief shall not be granted unless a

declaratory decree was violated or declaratory relief was unavailable.
Id. (emphasis added).

As eviderted by a review of the stagytection 1983 “applies only to ‘persons.Fraser
v. Pennsylvania State Sys. of Higher EdNa. CIV. A. 926210, 1994 WL 242527, at *5 (E.D.
Pa. June 6, 1994aff'd, 52 F.3d 314 (3d Cir. 1995)The George W. Hill Correicinal Facility is
the county prison for Delaware CounteeRegan v. Upper Darby TwaNo. CIV. A. 061686,
2009 WL 650384, at *4 (E.D. Pa. Mar. 11, 20Q&hating that “Delaware County Prison[ rgpw
known as the GeoegW. Hill Correctional Facility”)aff'd, 363 F. App’x 917 (3d Cir. 2010)A
county correctional facility, such as the George W. Hill Correctionalifyacs not a “person”
under section 1983See Ignudo v. McPhearsdNo. CIV. A. 03-5459, 2004 WL 1320896, &2
(E.D.Pa. Jum 10,2004) (“[Plaintiff] also names as a Defendant the George W. Hill Cooreti
Facility. The George W. Hill Correctional Facility is not a legal entity Sutdgle to suit’); see
alsoLenhart v. Pennsylvani®28 F. App’x 111, 114 (3d Cir. 2013) (concluglitinatthe district
court properly dismissed claims agairstcounty prison because even though “Jafal
governmental agency may be a ‘person’ for purposes of § 1983 liability[, the county jgison]
not a person capable of being sued within the measfigg1983”) (internal citations omitted));
Mincy v. Deparlos 497 F. App’x 234, 239 (3d Cir. 2012) (determining that district court
properly concluded that county prison is not gerson” within the meaning of section 1983).

Accordingly, the court willdismisswith prejudicethe plaintiff's claims against the George W.

Hill Correctional Facility.



b. Claims Against CEC

It appears from the allegations in the complaint t6&C is a private, thirebarty
contractor providing medical services at the GeorgediV Correctional Facility. SeeCompl. at
3 (indicating the CEC nurses provided medication to the plaintifif) CEC is a thirdparty
healthcare provider providing medical services to inmates at the correctoitity, [ CEC must
have been acting under color of state law when it inflicted the alleged coasttutjury for
the plaintiff to maintain a section 1983 claim against$ee West v. Atkind37 U.S. 42, 8
(1988)(“To state a claim under § 1983, a plaintiffishallegethe violation of a righsecured by
the Constitution and laws of the United States, and must show that the alleged depriaation w
committed by a person acting under color of state”)aw:Private entities that contract with
municipalities toprovide services to prison inmates, as well as employees of those enties, ar
acing ‘under color of state law.’Neuen v. PrimeCare Med., In&No. CIV. A. 09509, 2011
WL 1104118, at *8 (E.DPa. Mar.24, 2011) (citingiWest, 487 U.S. at 558). Thus,the court
must examine the plaintiff's claims against CEC under municipal liability standSet\Natale
v. Camden Cnty. Corr. Facilifyd18 F.3d 575, 584 (3d Cir. 200@¢viewing claim against third
party medical provider by applying applicable standard for municipal liahiliyer section
1983).

Because CEC appears to be a state dased on the allegations of the complaint, the
plaintiff cannot attempt to hold it liable underespondeat superiaheory. Seeid. (explaining
that thirdparty medcal provider “cannot be held responsible for the acts of its employees under
a theory of respondeat superior or vicarious liaBjlity Instead “when a suit against a
municipality is based on 8§ 1983, the municipality can only be liable when the alleged

constitutional transgression implements or executes a policy, regulation, siodexfficially



adopted by the governing body or informally adopted by custBerk v. City of Pittsburgl89
F.3d 966, 971 (3d Cir. 1996) (citifgonell v. New York City Dep’t of Human Seyv36 U.S.
658 (1978)).

Here, the plaintiff has not alleged that any of the alleged violations of his sigimsned
from a pdicy or customof CEC. Therefore, the court will dismiss without prejudice his claim
against CEC because he has failed to state a claim upon which relief may be granted.

C. Claims Against the Remaining Defendants

As indicated above, the plaintiff also asserts claims against John A., ReiJlypoonna
Mellow, Dr. Ronald Phillips, “N. Smith,” “E. Asante,” and “J. Duffy.” Unfortuely, the
plaintiff does not include allegations in the complaint by which the court can de¢ewhether
he was a pretrial detainee or a convicted prisoner at the time his claims br@sklition, the
allegations are unclear as to the preostire of his claims.

If the plaintiff was a convicted prisonet the time of the alleggl incident with the garage
gate his claims wald lie under the Eighth AmendmengeeHubbard v. Taylor 399 F.3d 150,

164 (3d Cir.2005) (“[T]he Eighth Amendment’s Cruel and Unusual Punishments Clause does
not apply until after sentence and conviction.” (quotiGgaham v. Connqr490 U.S. 386, 392

n.6 (1989)). To state a claim under the Eighth Amendment, a prisoner challenging the conditions
of his confinement must satisfy two criteria: First, the condititnmsist be, objectively,
sufficiently serious,” such that “a prison official’s act or onass. . .resul{s] in the denial of

the minimal civilized measure of life’'necessities and second, the official responsible for the
challenged conditions must exhibit a “sufficiently culpable state of mind,”hwhip prison-
condition cases . . . is one déliberate indifference to inmate health or safetyzarmer v.

Brennan 511 U.S. 825, 834 (1994) (citations and internal quotation marks omitted).



As for challenges to medical care (be lack thereof),the failure to provide adequate
medical care to an inmate may support the assertion of an Eighth AmendmentEsaaite v.
Gamble 429 U.S. 97, 1084 (1976). To establish an Eighth Amendment claim basettieon
failure to provide medical care, “a priser must allege acts or omissions sufficiently harmful to
evidence deliberate indifference to serious medical neettk.’at 106. Therefore, a plaintiff
must show that he has “(i) a serious medical need, and (ii) acts or omissionsohyoffisals
that indicate deliberate indifference to that nedddtale 318 F.3dcat 582.

If the plaintiff was a pretrial detainaastead of a convicted prisonat the time of the
incident, the Fourteenth Amendment’s substantive due process provision would apply to his
claim. Seeid. at 581 (analyzing pretrial dainees claim of inadequate medical care under
Fourteenth Amendment).To establish a violation under this provision, a pretrial detainee
plaintiff would have to show that the conditions of confinement amount to punishiBelitv.
Wolfish 441 U.S. 520, 538 (1979). This inquiry generally turns on whether the conditions of
confinement have a purpose other than punishment and whether the conditions are ercessive i
relation to that purposed. at 53839; seeHubbard v. Taylor399 F.3d 150, 158 (3d Cir. 2005)
(discussinganalysis to determine whetheth& challenged conditions of prgal confinement
amount to punishmeit Similar to Eighth Amendment claims, claims brought under the
Fourteenth Amendmentgaire a plaintiff to establish that prison officials acted with deliberate
indifference because “it is well established that merely negligent misdonducot give rise to
a claim under § 1983.Burton v. Kindle 401 F. App’x 635, 637 (3d Cir. 2000)t{ng County of
Sacramento v. Lewi®$23 U.S. 833, 849 (1998pee also Brown v. Deparlp492 F. Appx 211,

214 (3d Cir. 2012) (pointing out that district court properly analyzed plaintiff's section 1983

Eighth and Fourteenth Amendmeustaims by using theeliberateindifference standard)Also,



with respect to claims of inadequate or inappropriate medical care, thén Bgigndment
standard discussed above would also apply to any possible Fourteenth Amendmehy @daim
pretrial detainee See Natalg318 F.3d at 581-82 (applying Eighth Amendment standard to claim
of inappropriate medical care by pretrial detainee).

Additionally, with respect to the plaintiff's section 1983 claimgainst individuals
generally, “[b]ecause vicarious ligity is inapplicable to . . . 8§ 1983 suits, a plaintiff must plead
that each Governmeuwfficial defendant, through the official’'s own individual actions, has
violated the Constitution.”Ashcroft v. Igbal556 U.S. 662, 676 (2009A section 1983 plaiiff
must allege that each defendant was personally involved in the events conshiifphayritiff's
claim. See Innis v. Wilsqr834 F App'x 454 457 (3d Cir. 2009) (indicating that section 1983
plaintiff could not maintain claim against individual feledant unless said defendant was
personally involved in actions causing the claiR@de v. Dellarciprete845 F.2d 1195, 1207
(3d Cir.1998) (stating that “[a] defendant in a civil rights action must have personal involvement
in the alleged wrongs; lidiily cannot be predicated solely on the operationredpondeat
superiof). Thus, sipervisors may be liable for a constitutional violation if they established and
maintained a policy, practice, or custom that caused the constitutional violationthay if
participated in violating the plaintiff's rights, directed others to violagt, or had knowledge
of and acquiesced in their subordinates’ violatioseeBarkes v. First Corr. Med., Inc766
F.3d 307, 310 (3d Cir. 2014) (discussing and “identifjg] two general ways in which a
supervisordefendant may be liable for unconstitutional acts undertaken by subordinates”). Also,
“the level of intent necessary to establish supervisory liability will vary withutigerlying

constitutional tort alleged?”Id. at 319.

* In Barkes the Third Circuit held that a supervisor charged with Eighth Amentwmelations must exhibit
deliberate indifference for liability to attach. 766 F.3d at 319. The taftidpen “whether and undethat
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Here, to the extent that the plaintiff's claims are based on the fact tha drgpped on
the van in which he was travelling as a passenger, he has not stated a viablerctalief fo
because nothing in the complaint suggests thainttident was anything other than an accident
caused by negligence rather than deliberate indiffereBee. Innis334 E App'x at 457 (‘Mere
negligence claims do not constitute deliberate indifferen@tdtions and internal quotation
marks omitted)).In addition, the allegations in the complaint do not plausibly suggest that any
prison officialsor CMC staff were deliberately indifferent to the plaintiff's serious medical
needs. Instead, the plaintiff alleges that nurses saw him after the deci@novided him with
treatment. SeeCompl. at 3. Although the grievance form attached to the complaint reflects the
plaintiff's belief that certain nurses were “brushing [him] off,” nothing in tglaint plausibly
establishes how the named defendargsewpersonally involved with his medical care (or lack
thereof) or explains how those defendants acted with deliberate indifferererel o serious
medical needs. Accordingly, the court will dismissvithout prejudicethe plaintiff's claims
against theemaining defendants.

d. Claims for Injunctive Relief

In the complaint, the plaintiff appears to seeking injunctive relief in the natlure
“Medical Treatment (TBD) [and] Physical Therapy (TBD)SeeCompl. at 5. To the extent the
plaintiff is seeking mjunctive relief in the form of a court order requiring any of the named
defendants to provide him with medical care and physical therapy, those @enmoot
because he is no longer incarcerated at the George W. Hill Correctional F&=s&gompl. at 1
(indicating that the plaintiff is currently incarcerated at “SCI GratdijorAbdul-Akbar v.

Watson 4 F.3d 195, 206 (3d Cir. 1993) (“[T]he district court could not provide [the plaintiff]

circumstances a claim for supervisory liability derived from a violatioa different constitutional provision
remains valid.”ld. at 320. For purposes of this opinion only, the court assumes the existengeroissuy
liability for a substantivelue process claim.
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with meaningful relief by entering an injunctive order respgcthe [maximum security unith
which [the plaintiff] was no longer incarcerated.”

e. Leave to Amend

As the court is dismissing the complaint, the court must also address whether to provide
the plaintiff with leave to amend the complaint. A distdotirt should generally providepso
seplaintiff with leave to amend unless amending would be inequitable or fisee.Grayson v.
Mayview St. Hosp293 F.3d 103, 114 (3d Cir. 2002) (stating general rule). Here, the court will
provide the plaintiff with the opportunity to amend his allegations regarding thgedl
constitutionalviolations by CMC,John A. Reilly, Jr., Donna Mellow, Dr. Ronald Phillips, “N.
Smith,” “E. Asante,” and “J. Duffy. If the plaintiff files an amended complaint, he must not
include a claim against the George W. Hill Correctional Facility or assert a claimuioctive
relief similar to the onassertedn the original complaint. In addition, the plaintiff must include
all named defendants in both the caption and in the bbtlye complaint, and he must specify
how the individual defendants were personally involved invib&tion of his constitutional
rights.

[11.  CONCLUSION

As discussed above, the plaintiff has established that he is unable to payshed sog
and, as such, the court will grant him leave to prog¢eddrma pauperis Nonetheless, after
conducting a review of the allegations of the complaint under 28 U.S.C. 8§ 1915(e)(2), the court
will (1) dismiss with prejudice his claim against the George W. Hill Correctional FKacilit
because it is not a legal entity subject to suit as a “person” under section 1983, (8% dismi
without prejudice his claim against CMC daeise he cannot attempt to imposspondeat

superiorliability against CMC and he has not alleged that a custom or policy caigseguhies
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as would be sufficient to establisiMonell claim, (3) dismiss his claims agairgthn A. Reilly,
Jr., Donna Mellow, Dr. Ronald Phillips, “N. Smith,” “E. Asante,” and “J. Dutbgtause he has
not included allegations reflecting anything other than potentially negligenductby these
defendantsand he has not alleged how these defendants were either personally involved in his
medical care (or lack thereof) or how they acted with deliberate indiffetem@ed him or his
serious medical needs, and (4) dismiss with prejudice asmsotaims for injunctive relief in
the nature of medical treatment and physicalapgbecause he is no longer incarceraethe
George W. Hill Correctional FacilityAs for the plaintiff's claims against CMC, John A. Reilly,
Jr., Donna Mellow, Dr. Ronald Phillips, “N. Smith,” “E. Asante,” and “J. Duffy,” tbart does
not find thatallowing the plaintiff to amend his complaint would be inequitable or futile;
therefore, lhe plaintiff shall have a period of thirty (30) days from the date of this ordie tanf
amended complaint.

An appropriate order follows.

BY THE COURT:

/s/ Edward G. Smith, J.
EDWARD G. SMITH, J.
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