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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STEPHEN CARROLL
V. CIVIL ACTION NO. 15-1720

BERNICE S. FEIN, ET AL.

MEMORANDUM

McHUGH, J. JULY 13,2018

This case involves a dispute ovlee assets of an estateaiRtiff Stephen Carroll is an
attorney appointed by court order to serve asAtiministrator of the Estate of Leonard J.
Moskowitz. Mr. Carroll was appoied by the Orphans’ Court Dsion of the Delaware County
Court of Common Pleas becausecohcerns about transfers of asdeoth before and after the
death of Mr. Moskowitz. Plairfficlaims that Defendant Micha€&kin abused his authority as
the holder of a Power of Attorney for the |&e. Moskowitz when he transferred ownership of
certain assets from Mr. Moskowitz to his motHeefendant Bernice Feinnd himself. Plaintiff
further contends that both Fein, an attorneyl is mother, wrongfully converted assets of the
estate. The claims raised here essentialiyomihose that were pursd in Orphans’ Court,
albeit under different legal thees, and as discussed in my earlier memorandum, this case to a
large degree, albeit not exclusively, idnrthe nature o& protective action.

As this matter proceeded, the underlying stake progressed as well, and ultimately |
stayed this action, including the partiesdss-motions for summary judgment, pending
resolution of the claims in Orphans’ Court. After many years and multiple appeals, that case is
now definitively resolvedin re Estate of Moskowitz  Pa. _ , 181 A.3d 1080 (2018), with

Plaintiff prevailing on every claiml continued to hold this matter in suspense to allow the
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parties time for settlement discussions. pb@ars, however, that ndgdions have failed, and |
am therefore reactivating this caseaddress the pending motions.

In Defendants’ Motion, they argue thaetstatute of limitations has run on the
Administrator’s conversion claimnd that the existence of adequate legal remedy deprives
this court of equity jurisdictin. In the Administrator’'s Motio, he argues that the judgment
rendered in a parallel statewst proceeding entitles him to summary judgment on the merits
based on issue preclusion.

For the reasons that follow, Defendants’tda for Summary Judgment is granted with
respect to Plaintiff's claims fdegal damages. As to Plaintgfequitable claims, they are now
largely moot, but to the extentahthey are not, they are barteekcause there was an adequate

remedy at law until the statute of limitations expired.

Facts

In 2000, Leonard Moskowitz granted a PoweAttorney (POA) to lawyer Michael
Fein, one of the two defendants in this case. In January and February 2009, Mr. Fein invoked his
POA to transfer assets to his co-defendanthiBe Fein, Mr. Moskowitz’s long-time companion
and Mr. Fein’s mother.
Specifically, Mr. Fein conveyed a houseRhiladelphia from Mr. Moskowitz to Mr.
Moskowitz and Ms. Fein, as joitgnants with right ourvivorship. Mr. Fein also transferred
roughly $600,000 in securities from an accoutglgan Mr. Moskowitz’s name to a joint
account held by Mr. Moskowitznd Ms. Fein. Some weekgda, these securities were
transferred to a third accountlbeging to Mr. and Ms. Fein.
Shortly thereafter, in March 2009, Mr. Moskowitied testate. In his will, he named Ms.

Fein and his friend, Joshua Taylor, as co-et@su Moskowitz also bequeathed his personal



property to Ms. Fein, and left thlance of the Estate in trdet her, with his nephew, Joseph
Fein, as beneficiary upon Ms. Fein’s death.

In April 2009, Mr. Taylor petitioned for appatiment as sole executor of the Estate,
alleging that Mr. Fein had exercised his POAawrfllly and that Ms. Fein had a conflict of
interest that prevented her frgrarsuing the claim. In her anemto Mr. Taylor’s petition, Ms.
Fein raised the issue of Mr. Moskowitz’s statelomicile, claiming thabe was a resident of
New Jersey when he died and that his will should therefore be probated there. The parties spent
the next twenty-one months litigating the issaf Mr. Moskowitz’s domicile. In April 2011, the
Delaware County Orphans’ Court settled the mattéd/r. Taylor’s favor when it ordered the
Delaware County Register of Wille probate Mr. Moskowitz’s will.

In November 2011, more than two-and-a-lyalars after Mr. Fein executed the disputed
transfers, Mr. Taylor and Ms. Ferenounced their rights to adnster the Estate in favor of a
neutral administrator. Later the same mottie,Orphans’ Court appointed Plaintiff Stephen
Carroll as Administratode Bonis Non Cum Testamento Annexo

In April 2012, responding to a petition frapir. Carroll, the Orphans’ Court ordered Mr.
Fein to file an accounting of tlassets he transferred from Ntoskowitz pursuant to his POA.
In August 2012, Carroll sought and obtainedeliprinary injunction enjoining the Feins from
dissipating or transferring thesets identified in Mr. Fein’s iitial accounting. While it granted
Carroll’'s preliminary injunctionthe Orphans’ Court found that F&nnitial accounting did not
enable the court to ascertair threcise scope or timing of thesputed asset transfers. It
therefore ordered Fein to submit a more thorcagfounting. This Fein repeatedly failed to do,

thereby prolonging the proceeding by several months.



Finally, in October 2013, the court grantedtd summary judgment to Carroll, holding
that the transfers had exceeded the scope of MrsHeOA, and ordering the Feins to return all
assets that Mr. Fein hagnsferred under the POA.

The Feins appealed to the Pennsylvania Boip€ourt arguing, awng other things, that
Carroll’'s claims were time-barred by the two-ystatute of limitations set forth in 42 Pa. Cons.
Stat. 8 5524. The Superior Court disagreed, holding that “the Estate’s action in the Orphans’
Court to recover transferred atsse/as equitable in nature,h@that the statute of limitations
was therefore relevant “only as a frame of rafeecto evaluate any purported delay in support of
a claim of laches.” Pl.’s Resp. Br., Ex. A, at 10, 18, ECF No. 34-2.

In weighing whether laches applied, the ¢atiressed that Ms. Fein was to blame for
Carroll's delay in bringing the aim. According to the court, because Ms. Fein was co-executor
of Mr. Moskowitz’s estate, her consent was neagdsefore the estate could sue for the return
of wrongfully transferred asset#/s. Fein withheld this consgrchoosing instead to raise the
issue of whether Mr. Moskowitz walomiciled in New Jersey. Was only after the two-year
statute of limitations had run that Ms. Fein nenced her right to admistier the estate, leading
to Mr. Carroll’'s appointment and his suit on beludlthe estate. Under these circumstances, the
court refused to find that the Feins wouldumeluly prejudiced by allowing the suit to proceed
and concluded that any laches defensedtore failed as a matter of law.

The Superior Court issued its opinion on May 8, 2015. On September 28, Orphans’
Court Judge Joseph P. Cronin issued a decresdezing the Feins teeturn the illegally
transferred Philadelphia property and the sées, which it valued at $1,278,980. Citing the
Feins’ repeated instances of noncompliance with court orders, Judge Cronin announced his

intention to issue a writ of attachmey@nding the Feins’ appeal of the judgment.



Against the backdrop of stateurt litigation, Plaintiff Ceroll initiated the present,
parallel action in federal couon April 3, 2015. Plaintiff assertlaims based on conversion and
unjust enrichment and seeks compensatory and punitive damages, attorneys’ fees, and
“restitution to the Estate of the Estate’s &sseansferred and/or received by Defendants.”
Compl. 11 41-43, ECF No. 1. In the meantime, Wilhgy several other appeals, Plaintiff won in
state court. That victory, hower, does not render thisise moot, as Plaiffthere seeks at least

one legal remedy not available@rphans’ Court—punitive damages.

1. Summary Judgment Standard
These Motions are governed by thell-established test set forin Federal Rule of Civil
Procedure 56(a), as amplified 6glotex Corp. v. Catretd77 U.S. 317, 323 (1986). Because no
material fact is in dispute, ¢hissues are purely ones of law.
IIl.  Discussion

A. Defendants’ Motion foSummary Judgment.

Defendants argue that Plaifig claims for legal damages are subject to the two-year

statute of limitations imposed by 42 Pa. Cons. Stat. § 5824, that more than two years have

! The parties agree on very little in this case, but aifdispute is “material” only if it might affect the
outcome of the action under the governing léAmderson v. Liberty Lobby, In&77 U.S. 242, 248-49
(1986). “The mere existence sdmealleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; there mugidreiseissue oimaterial
fact to preclude summary judgmentd. at 247-48.

Z|n pertinent part, 42 PaoBs. Stat. §5524 imposes a two-year statute of limitations on:

(3) An action for taking, detaining orjuring personal property, including actions
for specific recovery thereof.

(7 Any other action or proceeding &cover damages for injury to person or
property which is founded on negligent, intentl, or otherwise tortious conduct or any



passed since the unlawful transfer. Plaintiff doesdisgiute this assertion, but maintains that his
claims are timely under three equitable tolldwrtrines: the discovery rule, fraudulent
concealment, and continuing tort. Because | fivat none of these equitable tolling doctrines
apply, I conclude that Plaintiff's claims fggal damages are time-barred and grant summary

judgment for the Defendant with respecPdaintiff's claims for legal damages.

I. Discovery rule

The discovery rule is an equitable doctrihat “tolls the limitations period until the
plaintiff learns of his causef action or with reasonabtéiligence could have done s&tephens
v. Clash 796 F.3d 281, 284 (3d Cir. 2015) (citations ordittePlaintiff maintains that he was
unable to discover the full extent of Defendambrtious acts until May 2013, when Mr. Fein
finally produced a proper accounting in Orphansu@. Defendants dispute that assertion, but
argue that the discovery rule is inapplicablamy case because Plaintiff's suit is a survival
action.

A survival action “is a continuation in the dased’s personal represative of the cause
of action which accrued to tlikeceased under the common lawlbhney v. Pennsylvani&09
F. Supp. 2d 384, 389 (W.D. Pa. 2011). In other wadsirvival action is an action brought by a
decedent’s estate that could have been brought by the decedent himself had he survived.

In Anthony v. Koppers Cathe Pennsylvania Supreme Cduetd that the discovery rule
was inapplicable in survival aons. 496 Pa. 119,120, 436 A.2d 181, 182 (19&tthony

concerned wrongful death and survival actiongyatig negligence, strictdbility and breach of

other action or proceeding sounding in trespass, including deceit or fraud, except an
action or proceeding subject to anothitation specified in this subchapter.



warranty. Id. at 121, 436 A.2d at 183. The actions weneught after the apishble statute of
limitations had run, and the question before thrcwas whether the discovery rule had tolled
the limitations periodld. In deciding that the discoverylewas inapplicable to a survival
action, theAnthonycourt employed reasoning aptly suammed by the Third Circuit:

The court reasoned that the survivaltste, unlike the wrongful death act, does

not create a new cause of action indleeedent’s representatives, but instead

preserves a cause of action possebgdtie decedent during his lifetime.

Therefore, the court concluded that it would be logically impossible to toll the

accrual of the cause of action until some tafter the decedent’s deathd.,

upon the survivor’s discovery of the decedent’s injury).

Deleski v. Raymark Indus., In819 F.2d 377, 380 (3d Cir. 1987).

Because Mr. Fein transferred assets wikliteMoskowitz was still living, Defendants
argue that Plaintiff’'s conversn claim is a survival action brought on Moskowitz’s behalf.
Plaintiff does not dispute that iebringing a survival action, ragh, he argues that the discovery
rule should apply here, notwgtanding the rule announcedAnthony According to Plaintiff,
Anthonyand the unbroken line of cases following & distinguishable because each concerned
personal injury claims where the allegedlyitars conduct giving rise the survival action
caused the decedent’s death. Noting that Mr. Faiarsfer of assets did not injure or kill Mr.
Moskowitz, Plaintiff asks thadnthonyand the cases following it tienited to their facts.

Plaintiff cites no authority tsupport his narrow reading Ahthony and the decision in
Anthonyleaves little room for the distincth he urges now. The rule announcedmthony
appears to be based on an abstract principle ecadhcable in all survival actions. Ifitis
“logically impossible” to toll theaccrual of a cause of action possessed by a decedent during his
lifetime “until some time after the [his] death,"Wiould not seem to matter whether the survival

action in question concerned aganal injury claim or notDeleskj 819 F.2d at 380. | cannot

reconsider a settled matief Pennsylvania law based solely on what seems to be a distinction of



no apparent legal significancétherefore find thafnthonyis controlling in this case, barring

application of the discovery rule.

ii. Fraudulent concealment

Plaintiff next invokes the doctrénof fraudulent concealment amgue that his claims are
not time-barred. Fraudulent concealment “is based theory of estoppel, and provides that the
defendant may not invoke the statute of limitasioif through fraud or concealment, he causes
the plaintiff to relax his vigance or deviate from his rigbf inquiry into the facts.Krapf v. St.
Luke’s Hosp.4 A.3d 642, 650 (Pa. Super. 2010). A “defendant's conduct need not rise to fraud
or concealment in the strictesgnse, that is, with an inteiat deceive; unintentional fraud or
concealment is sufficient.Molineux v. Reetb16 Pa. 398, 403, 532 A.2d 792, 794 (1987).
However, for the doctrine to apply, a “defendant must have committed some affirmative
independent act of concealment upon which a pfgjostifiably relied. . . . The plaintiff has the
burden of proving fraudulent concealmentdbyar, precise, and convincing evidenc&rapf,

4 A.3d at 650

Plaintiff points to two actions by the Bdants, which he claims constitute

concealment: Ms. Fein’s initiation in 2009tbe protracted litigtion regarding Mr.
Moskowitz’s domicile, and Mr. Fein’s repeated faduo render an accounting of the estate’s
assets when ordered to do so by the Orph@asit in April 2012. Pladtiff characterizes the
latter action as “an attempt by a savvy Defendanbtdinue to have theenefit of assets and
funds which were not his . . . while resisting &s long as possible the obligation to turn over
said assets.” Pl. Resp. to Mot. Summ. J. at 14, ECF No. 34-1.

That may be the case—and the Pennsylvaniasoartainly appear to have reached that

conclusion—but Plaintiff fails testablish that Defendants’ actiocencealed Mr. Fein’s transfer



of assets, or that their actiomsluced the estate abandon its attempt teclaim those assets.
The record indicates that, pritar the litigation over Mr. Moskoitz’'s domicile, Ms. Fein’s co-
executor, Mr. Taylor, was aware that Mr. Fein had exercised his POA to transfer assets
belonging to Mr. Moskowitz and had taken initis¢[s$ to reclaim those assets. Similarly, while
Mr. Fein’s repeated failure to render a sf@ttory accounting maderntore difficult for the

estate to locate and value the missing assetml ot conceal the underlying transfer of those
assets. Finally, at no point didalitiff drop his suit due to Mr. Femintransigence. Rather, in
August 2012, after Mr. Fein submitted the firssef/eral inadequate accountings, the Plaintiff
filed a motion seeking a @liminary injunction.

In short, although the Defendants hindered tlaenkff’s ability to reclaim the transferred
assets, they did not do sodhgh fraud or concealment that cadiiee Plaintiff to abandon his
claim. | therefore find that the doctrine ofddulent concealment is inapplicable in this case.

iii. Continuing tort

Finally, Plaintiff argues that kiclaim is timely under the dtvsine of continuing tort.
Under Pennsylvania law, a cause of action nornfaltgrues when the plaintiff could have first
maintained the action to a successful conclusidiirie v. Checcip582 Pa. 253, 266, 870 A.2d
850, 857 (2005). Thus, under normal circumstanchs, statute of limitations begins to run as
soon as the right to instituéand maintain a suit arisesd. The continuing tort doctrine is an
exception to this general rule that applieewla plaintiff allegea continuing pattern of
misconduct.Cowell v. Palmer Twp263 F.3d 286, 292 (3d Cir. 2001). In such cases, “an action
is timely so long as the laatt evidencing the continuing ptae falls within the limitations
period” and courts “will grant tief for . . . earlier related axthat would otherwise be time

barred.” Id.



Courts most frequently apply the continubegts doctrine in employment discrimination
suits, where “the very nature of hostile workveonment claims involves repeated conduct that
occurs over a series ofyaor perhaps yearsBarra v. Rose Tree Media Sch. Di&58 A.2d
206, 213 (Pa. Commw. Ct. 2004) (quotMat’| R.R. Passenger Corp. v. Morgds86 U.S. 101,
110 (2002). The continuing torts done is essential ithe employment discrimination context
because “claims are based on the cumulative effect of individual acts” thahtiiag
actionable” in isolationld. However, “Pennsylvania case law emphasizes that when harm is
permanent and can be compensated in a sinitmathe party cannot escape the defense of the
statute of limitations.Dellape v. Murray 651 A.2d 638, 640 (Pa. Commw. Ct. 1994).

Plaintiff argues that Defendamiconversion of Mr. Moskoiuz’s assets “continued over
the six years following his death” because Defnts spent those funds for their own benefit
during that period. PIl. Resp. to M&umm. J. 16, ECF No. 34-1Although relatively few . . .
Pennsylvania decisions have apglthe continuing tort theoiyp intentional tort claims,”

Brillhart v. Sharp 2008 WL 2857713, at *5 (M.D. Pa. 2008)pse that have addressed it reveal
fatal flaws in Plaintiff’'s arguments.

In Dellape v. Murray the Pennsylvania Commonwea@lourt refused to apply
continuing torts doctrine where a completedacinflicted continuing harm. 651 A.2d at 640.
The Delapes, owners of a small businedieged that Dennis Murray, the local school
superintendent, tortiously infered with their business rélans when he banned area high
school students from patronizing their stoké. at 639. According to the Delapes, Murray’s
tortious interference was a continuing tort besgatheir business suffered losses each day that
the ban was in effectd. While the court acknowledgedaththe plaintiffs had suffered a

continuing harm, it refused to apply continuing torts doctrine because “the alleged tort in this

10



matter is one that arises from completedduct,” namely Murray’s issuance of the baah. at

640. Thus, the court found that “[m]erely because the Delapes harm is continuous in nature does
not make their cause oftan . . . a continuing tort.ld.; see alscCBG Occupational Therapy

Inc. v. Bala Nursing & Ret. Ctr2005 WL 280838, at *1 (Phil&om. Pl. 2005) (Sheppard, J.)

(“A continuing tort sufficient to toll the statutd limitations is occasioned by continual unlawful
acts,not by continual ill effectsom an original violatior)) (emphasis in original).

Like Delape this case concerns discrete urfidvacts followed by a continuing harm.

Mr. Fein’s transfers of Mr. Moskowitz’'s assetstitled Moskowitz (and later the Estate) to seek
immediate relief when they occurred. Plaintiffses his continuing torts claim on the Estate’s
ongoing deprivation, but the case law makes clearthleat is a crucial dtinction between the
wrongful acts that give rise to liability and adaring harm. | thereforerfd that continuing tort
doctrine is inapplicable in this case.

Because the statute of limitations has rurPtaintiff's claims for legal damages, and
because none of the recognized doctrines for dajeitalling applies on #se facts, Defendants’
Motion for Summary Judgnme must be granted as to PItif's claims brought under common
law. This is not inconsistent with the resultcbed in state court, because the claims there were
rooted in equity, and the doctrinelathesapplied by the Pennsylvania courts is broader in
scope and more flexible in application than the rules for tolling a legal claim for damages.

The question then becomes whether Plaintétjsitable claims survive, and they do not.
Putting to one side the issue of mootness, gihlamtiff's success in state court, and assuming
that Plaintiff seeks damages that are grehtar were available in an Orphans’ Court
proceeding, the existence of a remedy at law,tadioe that is time-barre@)iminates Plaintiff's

ability to seek damages inparallel proceeding brought in étyu That is so because under

11



Pennsylvania law the proper avenue fookery of damages is an action at laMeehan v.
Cheltenham Townshig10 Pa. 446, 189 A.2d 593 (1968)xsmith v. Martsolf413 Pa. 150, 196
A.2d 662 (1964). In an analogous context, tbar€of Appeals has held that where claims
brought under common law are properly dismissgditable claims seeking the same relief are
also barred.Steamfitters Local Union 420 Welfare Fund v. Philip Mqrtigl F.3d 912, 936 (3d
Cir. 1999). In the context ofjeity jurisdiction, if tre expiration of the statute of limitations
were deemed sufficient to establish the “absearfa remedy of law time limitations would be

rendered meaningless. Accordingly, jurisdictower Plaintiff's equitable claims does not exist.

B. Plaintiff's Motion for Summary Judgment

Plaintiff's affirmative Motion, filed before hprevailed in state court, sought summary
judgment on his conversion claim, invoking principbé€ollateral estoppel. To the extent that
the motion is not moot, Plaintiff's legal chas for damages are barred by the statute of
limitations. And because Plaintiff had an adequate remedy at law, the Court cannot assume
equity jurisdiction.

An appropriate order will issue.

/sl Gerald Austin McHugh
UnitedState<District Judge
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