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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOHN LARSON and GREG BAYER,

Appellants, : CIVIL ACTION NO. 151789
V.
: Bankruptcy No. 12-11083ELF
NICHOLAS BAYER, : Adv. No. 12-379
Appellee.
MEMORANDUM OPINION
Smith, J. September 2, 2016

The appellants prosecuted an adversary proceeding seeking to have the bankruptcy court
determine that theirrp-petitionclaims against thel@&pter 7 debtor appellee were excepted from
discharge. After a trial, the bankruptcy court concluded thaappellants’claims were subject
to discharge and entered judgment in favor of the appellee and against the appéellaat
appellants failed to file arely appeal from this decisipmstead,on thepenultimateday for
filing such a motionthe appellantsnoved for an extension tifmeto file a notice of appeal from
the bankruptcy court’s decision. In the motion, the apptdiclaimed that the excusable neglect
of theirformer local counsel warranted axtension of time because thtorney failed to file a
notice of appeal after they had instructed him to doBwe appellants later supplemented their
argument by claiming that the attorney also failed to advise them of the time for filippeal.a

After holding an evidentiary hearing, the bankruptcy couedtise guidance set by the
United States Supreme CourtRioneer Investment Services Co. v. Brunswick Assodiddies
Partnership 507 U.S. 380 (1993)o analyze whether the appellants had proven excusable
neglect The bankruptcy court determined that although three of thé’foneerfactors favored

the plaintiffs, the plaintiffs failed produce sufficient evidemnaesatisfy the third factoi,e. the
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reasorfor the delay. The bankruptcy court also concluded that even if the appellants had proven
that the court should not bind them to their counsel’'s action or inaction, they had failed to
demonstrate that they act diligently in pursuing a timely appeal. As such, the bankruptcy court
denied the motion for an extensiofhe appellants then filed the instant appeal.

As discussed below, the appellants do not appear to contend that any of the bankruptcy
court’s fatual findings were clearly erroneous or that the court failed to applypfieable law
to the motion. Instead, the appellants argue that the bankruptcy court should have concluded that
the third Pioneerfactor weighed in their favaand that the equds in this case compelled the
bankruptcy court to grant the motiand allow them additional time to file a notice of appeal

After considering the applicable record and the parties’ submissions, and afteghe
oral argument from counsel, the court agrees with the bankruptcy court that the evidence
presented by the appellants support of their motion dichot satisfy their burden to prove
excusable neglectThe appellants failed to prove that the failure to file a timely appeal was the
result of inadvertence or neglect. Even if they could show neglect, they failed tohstiatwas
excusable. In addition, they were not diligent in attempting to filenely appeal. The court
recognizes that this decision results in the appellants’ inability to contest sueis iwith respect
to the discharge on appealNonethelessthe bankruptcy court properly concluded that the
equities warranted denying the motion for an extension. Accorditigdycourt will affirm the
decision of the bankruptcy court.

I BACKGROUND AND PROCEDURAL HISTORY

In approximately 2003, the appellants, John Larson (“Larson”) and Greg B&yer

Bayer”), operating through a corporation named Proven Record, Inc. (“Proven Restad8d

a chain of coffee shomingbusiness under the name, Saxby’'s Coffee. December 53014



(“Dec. 2014 Op.")at 5 (ctation omitted, John Larson and Greg Bayer on Behalf of Saxby
Coffee Inc. v. Nicholas A. BayeNo. 12379<lf, Doc. No. 72t In 2005, Proven Record
transferred all of its asset® Saxby's Coffee, Inc(“SCI”), a Georgia corporatiorand
coffeehouse franchisoid. (citation omitted).

The appellee, Nholas Bayer, joined the appellants to work at SCI in August 2@0D%¢t
5-6 (citation omittedl In mid- to late 2006, Larson resigned as the president and di&c8CI
and G. Bayer transitioned out of SCIld. at 6. In September 2006, the appeleeame the
president and sole director of SCId. At that time, the appellee owned 24% of the shares of
SCI, Larson owned 24% of the shares, and G. Bayer owned 20% of the $tiares.

Larson entered into a separatiagreement with SCI in September 2016&1. This
agreement provided thanter alia, (1) SCI would pay Larson to act as a consultant, (2) SCI had
theoption to purchase Larson’s shares for a limited period of time and would then hgivieoh r
first refusal if Larson decided to dispose of the shares, and (3) the appellee received an
irrevocable proxy to vote Larson’s shares of S[@l.

By late 2006, SCI had defaulted on the payment obligation portids afjreement with
Larson. Id. Then, between $¢ember 2006 and June 2007, several SCI shareholders were
issued new shares of SCId. at 67. SCI thereafter began negotiating with Joseph Grasso
(“Grasso”) and Kevin Meakim (“Meakim”) to invest in SCId. at 7. Initially, the appellee
negotiated wih Grasso and Meakim to infuse capital into SCI and purchase the appellants’
shares.Id. Later, this potential equity investment and stock purchase transitioned intcein ass

purchase transactiond.

! The opinion is anatter of public record and is part of the certified record insofar as it veabedtas Exhibit B to
the appellants’ motion for extension of time to file a notice of appEa. court references this opinion purely for
purposes of proding a brief bakground of the underlying litigation arsme of the activity that precededsthi
case.



In this regard, on June 4, 2007, SCI notified its shareholders of a special shareholder
meetingin the middle of the month to vote on the sale of S&3'sets to Grasso and Meakitd.
at 7-8. Prior to the scheduled shareholder meeting, Larson informed the appellee tlzst he w
revoking his voting proxy deito alleged breaches of Larson’s agreement with 8Cht 8.

At the June 200Bhareholder meeting,.@ayer asserted that he owned Larson’s SCI
shares. Id. Nonetheless, the appellee voted using Larson’s proxy and voted to approve SCI's
asset sale tGrasso and Meakimld. Theshareholders approved thaleand in July 2007, SCI
entered into an agreemetd sell its assets to Saxby's Coffee Worldwide, LLC (“Saxby’s
Worldwide”), a new entity formed by Grasso and Meakidh.at 89. Once Saxby’'s Wadlvide
purchased SCI's assets, the appellee became the president and CEO of \Waxloyisde. 1d.
at 9.

In 2007, the appellants brought an action against, among others, the appellee and Grasso
in the Chancery Division in the Circuit Court of Cook Coudifinois. Id. at 3n.4, 9. In that
state court action the appellants asseradtiple claims, includingjnter alia, claims by (1)
Larson against the appellee claiming that the appellee fraudulently inkinc@&ato entering into
the separation agreement despite SCI and the appellee having no intentioforno preeir
obligations under the agreement; (2)Bayer derivativelyon behalf of SCI against the appellee
claiming that the appellee breached his fiduciary duties to SCI's sharehcaers3) the
appellants against the appellee claiming that he conspired to commit fdaatl3 n.4.

It appears that Saxby’s Worldwideentually had its own financial issues and by August
2009, it had filed for bankruptcy under Chapter 11 of the Bankruptcy Cadeat 1 n.1
(referencing two reported decisiohs,re Saxby’s Coffee Worldwide, LL.€40 B.R. 369 (Bankr.

E.D. Pa. 2009) andn re Saxby’'s Coffee Worldwide, LL@36 B.R. 331 (Bankr. E.D. Pa.



2010))? Additionally, it appears thathe aforementioned action the appellants filed in lllinois
remained pending as of 2012.

On February 6, 2012, the appellled a voluntary petitiorior relief under Chapter 7 of
the Bankruptcy CodeSeeln re Nicholas A. BayemNo. 1211083elf, Doc. No. 1;see alsdec.
2014 Op. at 2. The petition was assigned to the Honorable Eric L. Frank.

On April 3, 2012, Michael P. Gigliotti, Esquire (“Gigtit) entered an appearance on
behalf of the appellants in the Chapter 7 proceedB8egin re Nicholas A. BayeiNo. 12-11083-
elf, Doc. No. 30.With Gigliotti as their counsedf record the appellantshenfiled an adversary
proceeding against tteppelleeon May 10, 2012.SeeComplaint,John Larson ad Greg Bayer
on Behalf of Saxbyg Coffee Inc. v. Nicholas A. Bay@&o. 12379<lf, Doc. No. 1; Dec. 2014
Op. at 23; March 23, 2015 Op(“Mar. 2015 Op.”) at 2,John Larson and Greg Bayer on Behalf
of Saxby’s Coffee Inc. v. Nicholas A. Bayéo. 12-379-elf, Doc. No. 89.

In this adversary proceedindpet appellants sought a court determination that the claims
they raised in their prpetition lllinois action were nondischargeable. Dec. 2014 Op:-Zat 2
The appellants filed an amended complaint on July 12, 20Afhended Compl.John Larson
and Greg Bayer on Behalf of SaxbyCoffee Inc. v. Nicholas A. Bay&to. 12379-<lf, Doc. No.

15; seeDec. 2014 Op. at 3. In the ameddeomplaint, the appellants indicated that they
opposedhedischarge of their debt under 11 U.S.C. 88 523(a)(2) and (&3@gDec. 2014 Op.

at 3.

2 The court has referenced the date of the bankrgstayoted ifin re Saxby’s Coffee Worldwide, L|.@40 B.R.

369, 371 (Bankr. E.D. Pa. 2009).

% According to the docket entries attached to the certified bankruptcy court,ré@ppears that the appellee filed a
motion to dismiss the adversary proceeding on June 11, ZH&Iohn Larson and Greg Bayer on Behalf of
Saxbys Coffee Inc. v. Nicholas A. Bay®&lo. 12379elf, Doc. No. 7. The bankruptcy court entered an ooder
June 27, 2012, in which the coagipears to have dismissed the complaint without prejudice and provided the
appellants with leave to file an amended compla8g#elohn Larson and Greg Bayer on Behalf of Saxijoffee

Inc. v. Nicholas A. BayeNo. 1237%elf, Doc. No. 10.



The appellee was granted a bankruptcy discharge on November 28, Bidat 3
n.3;seealso Orde DischargingDebtor,In re Nicholas A. BayeiNo. 1211083elf, Doc. No. 43.
The dischargeemainedsubject to the ultimate determination in the adversary proceeding as to
whether the appellants’ claimgre excepted from the dischargBeeDec. 2014 Opat 3n.3.

On January 27, 2014, the bankruptcy court granted a motion filRdlbgrt D. Sweesy,
Esquire(“Sweeney”)to appeaipro hac viceon the appellants’ behalf. SeeJohn Larson and
Greg Bayer on Behalf of SaxkyCoffee Inc. v. Nicholas A. Bay&to. 12379-¢lf, Doc. N. 49,
56; Mar.2015 Op. a® (citations omitted) The bankruptcy court held a namy trial in the
adversary proceeding on December 12, 2013. Mar. 2015 Op. at 2 (citations omitted). Sweeney

acted as lead counsel for the appellants during the ttal.

* The Chapter 7 trustee concluded that this wasasset case. Dec. 2014 Op. at 2.

®> According to the docket entries, in the months leading up to the filing ofidtien, Gigliotti apparently had filed
a motion to withdraw as the appellants’ counsel, only to later withttrawnotion. SeeJohn Larson and Greg
Bayer on Behalf of SaxtsCoffee Inc. v. Nicholas A. Bayéto. 1237%elf, Doc. Nos. 36, 42.

® According to the bankruptcy court, “{ojnce Sweeney entered hisamppce, Gigliotti played only a limited role in
the [appellants’] representation, as local counsel and second chair at trial.” OM&IOR. at 3. The bankruptcy
court noted that prior to Sweeney entering his appearance, Gigliottl hdchfted the initial complaint and the
amended complaint, (2) presumably drafted some part of the parties’rgtinalpstatemengnd (3) participated in
several pretrial telephone conferenchsb.at 3 n.2. Nonetheless, the court also indicated that even though Gigliotti
operated as the appellants’ sole counsel prior to Sweeney’s entry of apped@nmuch should not be made o
[his prior] activities.” Id. at 3 n.2. In this regard, the bankruptcy court noted as follows:

The pleadings were very short; they incorporated by reference and reliest abkolusively on a
state court complainguthored by Sweeney (the attorney whdater entered his appearance and
tried the case). The ptdal conferences were not substantive in nature; they involved only
procedural and scheduling issues. Neither side appeared to conductcawergiswhich is not
surprising because the issuasthis adversary proceeding have been the subject of other judicial
proceedings, probably making it unnecessary for either party to ssmkveliy. As a result, from
my observation of the piteial activity, | infer that Gigliotti did very little substamé work in this
case before Sweeney entered his appearance and that the [appellants] never rae@iglibtti
would be lead counsel at trial. | also base these inferences on the fact tladly, ithe parties
were aware that | intended to consolidate this adversary proceedingafowith a similar
adversary proceeding filed by another creditor, Marshall J. Katz. Givenskatzninent role in
various litigation among the parties that has occurred in the bankraptct in this district, |
strongly suspect that [the appellants] expected Katz and his counsel to takiedatied oar at the
trial of this adversary proceeding. However, Katz settled his claimééfiat. This left [the
appellants’] claims to be tried on their own. Against bBaiskdrop, they brought Sweeney in to try
the case.




The parties submitted their pdstal suomissions in April and May 2014and the
bankruptcy court entered a decision favor of the appellee and against the appellamts
December2, 20147 SeeJohn Larson and Greg Bayer on Behalf of Sasboffee Inc. v.
Nicholas A. BayerNo. 12379-<lf, Doc. Nos. 70, 71, 72; Mar. 2015 Op. atA some point in
between the podtial submissions and ¢hbankruptcy court’s decision in December, Gigliotti
and G. Bayer exchanged the following text messages:

Gigliotti: | mean ¢c’'mon

I'll be shocked if he rules against you in Nick’s case. If he does, |
def suggest we take an appeal

G.[|Bayer:  We wouldcertainly do that.

Mar. 2015 Op. at 3, n.3.

In addition to entering the bankruptcy court’s decision on the dockebroabout
December 32014, the bankruptcy clerk of courtrailed the decision to Gigliottipon its entry
and sent it by first class mail to SweermeyDecember 5, 2014ld. at 4 (citations omitted). At
8:57 a.m. on December 4, 2014, Gigliotti forwarded a copy of the judgment and accompanying
opinion to Larson by -enail and United States mailld. (citing Notes of Testimony, Jan. 30,
2015 (*N.T.”) at 26 & Ex. C);see alsaN.T. at18-19, 27. At 6:24 p.m. that same day, Larson

responded to Gigliotti's-enail by stating, “While Bob [Sweeney] is going over the opinion for

the next few days, can you please locate the best appellate atborfiay. | will be very

" The bankruptcy court’s decision indicates that the clerk of court erttezaxpinion and judgment on the docket on
December 5, 2014, but according to the docket entries, the bankruptcyfaetkteentered it on December 2,
2015, and then modified the entry on December 3, 2@b&John Larson and Greg Bayer on BehalSaixbys

Coffee Inc. v. Nicholas A. BayaMo. 1237%elf, Doc. Nos. 72, 73For purposes of calculating the deadlines in this
case, the bankruptcy court used December 3, ixidinot December 5, 2014)s the starting date for the time to
file an appeal.SeeMar. 2015 Op. at 8. No party has raised an issue with this calculeti@n though the court
notes that in the appellants’ brief in support of their motion, theytadshat they had filed the motion on the 21st
day after the appeal deadlinBeePlaintiffs’ Mem. of Law in Supp. of Mot. for Extension of Time to File Netaf
Appeal Pursuant to B.R. 8002 as a ResuRridr Counsel’'s Neglect at 6 (“The twerdpe day delay in this case
between the expiration of the appeal deadline and the filing of thatimstaion is negligible.”).

® The bankruptcy court noted that this text message exchange wasdiaddtthere was no evidence in the record
as to when it took place. Mar. 2015 Op. at 3 n.3.



thankful.” Id. (citing N.T. at Ex. ; seeN.T. at 19 20-21. Gigliotti did not understand Larson’s
e-mail as instructing him that he needed to file a notice of appeal; instead, hestetkipas a
request from Larson for a referral to another attorney to handle the .ajzpesl4 (citing N.T. at
28, 31-32).

Based on Larson’s-mail, Gigliotti assumed that the appellants’ would decide about
filing an appeal after consulting with Sweeney and, if they decided to appea&eri&ywwould
‘reach out’ to him for any assistance that he might neéd."at 45 (citing N.T. at 36). After
receivingLarson’s email, Gigliotti did not discuss with Sweeney about filing an appeathe
appellants’ behalf Id. at 5 (citing N.T. at 35). Gigliotti also never responded to Larson after
receiving the email, and Larson did ri@attempt to reach Gigliotti thereaftérld. (citing N.T. at
17, 1920). Larson contacted (Bayer and it was Larson’s understanding thaB&yer “was
‘trying to get a hold of Gigliotti.”*® Id. at 56 (citing N.T. at21). Larson also spoke to
Sweeng, “but the record does not reveal the content of the conversatiofdsat 6 (citing N.T.
at 20).

Gigliotti had also provided Bayer with notice of the bankruptcy court’s decision in the
morning of December 4, 2014d. at 6 (citing N.T. at 10, 223). On that same date,. Bayer

contacted Sweeney and requested that he file an agpe@diting N.T. at 1113). Sweeney did

° The bankruptcy court noted that Gigliotti testified that he had undershi®dbiligation to the [appellants] ‘was
finished on sending them a copy of the opinion when the was over” insofar as “the [appellants] provided for the
payment of a ‘flat fee’ arrangement in return for representation saddcal counsel and that it did not encompass
representation in an appeal unless a separate retainer agreement wasMaad2015 Op. at 5 n.5. The

bankruptcy court indicated that it found this testimony “[sJomewhatnisistent” with Gigliotti’s testimony about
acting in a “subservient” position to Sweeney in the representdtiorNonetheless, the bankruptcy court
“creditfed]” and found “reasonable” Gigliotti's testimony that Sweenewuldanitiate his involvement, if any, in

filing an appeal.ld. The court further commented: “Had Sweeney instructed Gigliotti to filgppeal, would

Gigliotti have declined to do sa the absence of a new retainer agreement (and presumably, a new retainer fee)? It
is hard to say, in light of his testimony. However, the question is aded8weeney gave Gigliotti no such
instruction.” Id.

19 The bankruptcy court noted that the netdid not show when this conversation occurred or the “precise content”
of the conversation. Mar. 2015 Op. at 5.



not file anotice ofappeal on behalf ahe appellantsinstead, he advise@. Bayer to contact
Gigliotti regarding the gpeal. 1d. (citing N.T. at 11).

At some point between December 4, 2014, and December 6, @1Hayer sent
Gigliotti the following text message: “We need to file appeal. What is the d&tefet”at 67
(quoting N.T. at Ex. B).G. Bayer texted Gigliotti the messag&lease call me[.] How much
time do we have?” on December 6, 2014, and the mess@g# me or text[.] Need to know
About([sic] case™on December 8, 2014d. at 7 (quoting N.T. at Ex. B (alterations in original))
Gigliotti did not respond to GBayer's messages, and. Bayer never attempted to contact
Gigliotti again after his text message on December Bth(citing N.T. at 9)*

At no time did Gigliotti advise either of the appellants of the deadline fogfdn appeal.
Id. at 7 (citing N.T. at 10). Gigliotti's only verbal discussions with either of the lizmpe
regarding the filing of an appeal occurred in the summer of 2014, prior to the banlcogptty
issuance of the December 2014 judgmeldl. (citing N.T. at 30). “That discussion involved
‘their right to appeal,” but ‘not specifically [Gigliotti] doing it [or] what theef arrangement
would be.” Id. (citing N.T. at 31) (alterations in original).

At some point prior to January 6, 2015,EBayea “reached out” and contacted Todd M.
Mosser, Esquire (“Mosser”), to represent the appellaids.at 7 (citing N.T. at 23). Mosser

entered his appearanoa the appellants’ behalf artishely filing a motion for an extension of

" The bankruptcy court pointed out that this text is undated. Mar. 2015 Dp.1& The bankruptcy court
“infer[red] that G. Bayer sent it after speaking with Sweeney, but bdfier December 6, 2014 text referenced in
Finding of Fact No21.” Id.

12 The bankruptcy court noted that Gigliotti denied receiving the text mes$amm G Bayer. Mar. 2015 Op. at 7
n.11. Although the appellants had asked the bankruptcy court to find thimotesincredible, the bankruptcy court
found it “unnecessary to make any findings on this issiek."The bankruptcy court “suspect[ed] that relatyvel
objective evidence was available (from the communications services pryvidersay well have resolved this fact
issue. But no such evidence was offered by the partids.Nonetheless, the bankruptcy court did not resolve the
issue because thewr found that (1) if Gigliotti received the texts and then declined to act, iteshthat he
deliberately chose not to act instead of acting negligently, and (2) if Gighokthbt received the texts, it could
have been the result of a “technological failure” that may have suppoitetireyfof excusable neglect were it not
for the appellants’ lack of diligence in pursuing their appellate righis.

9



time to file a notice oppeal pursuant to United States Bankruptcy Rule 8002 as a result of prior
counsel’'s neglect on January 6, 2018. at 4 seeJohn Larson and Greg Bayer on Behalf of
Saxbys Coffee Inc. v. Nicholas A. Bay&to. 12379-lf, Doc. Nos. 76, 773 The appellee filed

a response in opposition to the motion on January 15, 28d&lohn Larson and Greg Bayer on
Behalf of Saxbg Coffee Inc. v. Nicholas A. BayeNo. 12379<lf, Doc. No. 80. The
bankruptcy court held an evidentiary hearing on the motion on January 30, 3@EJohn
Larson and Greg Bayer on Behalf of Sasb@offee Inc. v. Nicholas A. Bay&o. 12379-<lf,

Doc. Nos. 82, 87. During the hearing, Larson and G. Bayer testified via telephone, and Gigliot
providedin-court testimony.SeeN.T., John Larson and Greg Bayer on Behalf of Saxi@§offee

Inc. v. Nicholas A. BayeNo. 12-379-elf, Doc. No. 87.

At the conclusion of the evidentiary hearing, the bankruptcy court allowed thesgartie
supply the court with written submissions in support of their positi@eeN.T. at 4142. The
appellants filed their supporting memorandum of law on February 13, 2015, and the appellee
filed his supporting memorandum of law on February 27, 2036eJohn Larson and Greg
Bayer on Behalf of Sayls Coffee Inc. v. Nicholas A. Bay&to. 12379-¢lf, Doc. Nos. 85, 86.

The bankruptcy court denied the motion seeking an extension of time via a written opuhion a
order entered on March 23, 201SeeJohn Larson and Greg Bayer on Behalf of S&xljofee
Inc. v. Nicholas A. BayeNo. 12-379-elf, Doc. Nos. 89-91.

The appellants timely filed a notice of appeal from the bankruptcy court’'s dedgmg

their request for an extension of time to file an appeal on April 1, 28¥&John Larson and

Greg Bayer on Behalf of Saxlkg/ Coffee Inc. v. Nicholas A. Bay&o. 12379-elf, Doc. No. 99.

3 The sole basis for relief asserted in this motion was “[p]rioth® fiankruptcy court's Decembed2 ruling],

and immediately thereafter, [the appellants] instructed their priorsebyGigliotti], to file a notice of appeal. . . .
Prior counsel failed to do so.” Plaintiffs’ Mot. for Extension of Time to Ritgice of Appeal Pursuant to B.R. 8002
as a Result of Prior Counsel’s Neglect aldhn Larson and Greg Bayer on Behalf of Saxby’s Coffee Inc. v.
Nicholas A. BayerNo. 1237%elf, Doc. No. 77.

10



The appellants filed their designation of the contents for inclusion in the recadpeal on
April 22, 2015. SeeJohn Larson and Greg Bayer on Behalf of Saxléyffee Inc. v. Nicholas A.
Bayer, No. 12-379-elf, Doc. No. 104.

This court’s clerk of court received the original bankruptcy record with the désigd
the record on appeal on May 13, 2015, and set forth a briefing schedule on that date. The
appellans timely filed a brief in support of their appeal on May 28, 2015, and the appieliely
filed a brief in support of his opposition to the appeal on June 12, 2015. The court heard oral
argument on the appeal on July 1, 2015.

. DISCUSSION

A. Standard of Review

On appeal from a final order entered by a bankruptcy court, the distudtregiews the
order using the traditional standards of revieWith regard to the bankruptcy court’s legal
conclusions, the district court reviews those conclusa®sova In re Trans World Airlines
145 F.3d 124, 131 (3d Cir. 1998) (citation omitted). The court reviews the bankruptcy court’s
findings of fact to examine whether they are “clearly erroneousi. Flint Glass Workers
Union v. Anchor Resolution Cordl97 F.3d 76, 80 (3d Cir. 1999) (citihg re Krystal Cadillac
Oldsmobile GMC Truck, Inc142 F.3d 631, 635 (3d Cir. 1998)). A finding of fact is “clearly
erroneous” if “although there is evidence to support it, the reviewing court on treeantience
is left with a definite and firm conviction that a mistake has been committéaited States v.
United States Gypsum C833 U.S. 364, 395 (1948). Also, when applying the clearly erroneous
standard . . . “[ijt is the responsibility of an appellate cdartaccept the ultimate factual
determination of the fadinder unless that determination either (1) is completely devoid of

minimum evidentiary support displaying some hue of credibility, or (2) bears mnalat

11



relationship to the supportive evidenyiatata.” DiFederico v. Rolm Cp201 F.3d 200, 208 (3d
Cir. 2000) (citations and internal quotation marks omitte@hus, “[t]he fact that a reviewing
court would have decided the matter differently does not render a finding of éaatycl
erroneous.”First Western SBLC, Inc. v. Mdav, Inc, 231 B.R. 878, 881 (D.N.J. 1999) (citing
Anderson v. Bessemer CGit§70 U.S. 564, 5734 (1985)). Moreover, “[tlhe question of
excusable neglect [under Rule 8002(d)(1)] is by its very nature left to thetidiscoé the
bankruptcy court whose decision should not be set aside unless the reviewing court ... has a
definite and firm conviction that the court below committed a clear error of jewligih In re
Kaplan 482 F. App’x 704, 707 (3d Cir. 2012) (quotihgre Lang 414 F.3d 1191, 1194 (10th
Cir. 2005)).
B.  Analyss

28 U.S.C. § 158 governs the jurisdiction of district courts to hear appeals from orders of
United States Bankruptcy CourtSee28 U.S.C. § 158(a) (setting forth district courts’ appellate
authority over certain orders and judgments of bankruptcy courts). Appeaissérch orders
and judgments “shall be taken . . . in the time provided by Rule 8002 of the Bankruptcy Rules
See28 U.S.C. 8§ 158(c)(2). Rule 8002(a) of the Federal Rules of Bankruptcy Procedure requires
that “[t]he notice of appeal shall be filed with the clerk within 14 days of the date ehtheof
the judgment, order, or decree appealed frohSeeFed. R. Bankr. P. 8002(a). The bankruptcy
court may extend the time for a party to file a notice of appeal “upon a party’s muditors t

filed: (A) within the time prescribed by this rule; (B) within 21 days after that time, if the

4 An appellant’s failure to timely file a notice of appeal from the complagfatecision of the bakruptcy court
implicates the district court’s subjectatter jurisdiction over the appeebeeln re Caterbone640 F.3d 108, 1113
(3d Cir. 2011) (determining that “28 U.S.C. § 158(c)(2)’s incorporation of timg fiimeline in Rule 8002(a)”
signifiesthat “the time requirement for filing a bankruptcy appeal is jurisdiaticend concluding that the district
court lacked jurisdiction to hear the appellant’s appeal from the bankropurt's order dismissing his Chapter 11
bankruptcy petition becaube failed to tinely file the notice of appeal).

12



party shows excusable neglectZed. R. Bankr. P. 8002(d)(®. If the bankruptcy court grants

an extension, it may not “exceed 21 days after the time prescribed by [Rule 8002], g5 14 da
after the order granting the motion to extend time is entered, whichever is lagst. R. Bank

P. 8002(d)(3).

As correctly indicated by the bankruptcy court, the appellants timelg flhe motion
seeking an extension of time to file an appeal insofar as it was filed on Jén2&is, which
was within 35 days- a 14day period to filean appeal as stated in Rule 8Q0@¢1) and an
additional 21 days after the expiration of that period as stated in Rule 8002(dX bf(&)e date
the bankruptcy court’s decision was entered on the docket on December 3% 20detheless,
because the appatits filed the motion seeking an extension in thel@l period following the
time to file an appeal, the bankruptcy court could not have granted their motion unless they
showed €&xcusable neglecfor failing to file a timely notice of appealSeeFed. R. Bankr. P.
8002(d)(1)(B).

Neither the Federal Rules of Bankruptcy Procedure nor the Bankruptcy Code define the
phrase‘excusable neglectds it is used in Rule 8002(d)(1)(B). In addition, neither the Supreme
Court nor any federal court of appeals hasingef the phrases it is used in this Rule
Nonetheless, the Third Circuit and other federal courts of appeals have deteatbhedaddme
of those decisions are nonprecedential opinions) that with respect to motions under forme

BankruptcyRule 8002(c)the Supreme Court’'s decision ioneer Investment Services Co. V.

15 Rule 8002(d)(2) provides circumstances in which the bankruptcy courhotaxtend the time to file a notice of
appeal, but none of those circumstances are applicable BeeEed. R. Bankr. P. 8002(d)(#isting
circumstances).

16 As stated earlier in this opinion, the bankruptcy court calculated theperiod from December 3, 2015. Mar.
2015 Op. at 8. Even if the bankruptcy court clerk of court had entered the opinion andgntigmDecember 2,
2015, the appellants still timely filed the motion on the 35th day of thedognstead of on the 34th day as
calculated by the bankruptcy court).
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Brunswick Associates Ltéartnership 507 U.S. 380 (1993) applié5.Seeln re Kaplan 482 F.
App’x 704 (3d Cir. 2012) (“IrPioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P'§@p US.
380, 113 S.Ct. 1489, 123 L.Ed.2d 74 (1993), the Supreme Court set forth the standard for
evaluating claims of excusable neglect, and that standard applies in et ob@t motion under
Rule 8002(c).”);Shareholders109 F.3dat 879 (referencingPioneer and analyzing factors in
context of Rule 8002(c) motion for extension to file notice of appeab; alsaoln re United
Airlines, Inc, 355 F. App’x 57 (7th Cir. 2009) (applyingioneerin analysis of bankruptcy
court’s denial of Rule 8002(c) motionpuncan v. Washingtor25 F.3d 1047 (6th Cir. 1994)
(per curiam) (stating that “[a]lthough the decisionPimneerinvolved Bankruptcy Rule 9006
the Court’'s reasoning applies to other rules creating an ‘excusable negtagitien to time
limits”).

In Pioneer the Court addressed “whether an attorney’s inadvertent failure to file a proof
of claim within the deadline set by the court can constitute ‘excusable negiléut whe
meaning of [Rule 9006(b)(1).” 507 U.S. at 382 The Court rejected theefitioner’s narrow
interpretation of “excusable neglect,” namely that a movant must show that thee“fe
comply with the court’'s deadline was caused by circumstances beyondsisable control,”
and pointed out that “by empowering the courts teeptdate filings ‘where the failure to act

was the result of excusable neglect,” Rule 9006(b)(1) governs lates fdangsed by inadvertence,

" Former Bankruptcy Rule 8002(c) was the predecessor to current Rule 8002(d)ftpaded as follows:

The bankruptcy judge may extend the time for filing the notice of appeahy party for a period
not to exceed 20 days from the expiration of the time otherwise prescritibis byle. A request
to extend the time for filing a notice of appeal mushizle before the time for filing a notice of
appeal has expired, except that a request made no more than 20 days after the exiptration
time for filing a notice of appeal may be granted upon a showing of exeussdiect.

See Shareholdess Sound Radio, Inc109 F.3d 873379(3d Cir. 1997)quoting former Rule 8002(c)). As part of

the 2014 Bankruptcy Rule amendments, Rule 8002(c) was amended and rexuastiRule 8002(d)See In re
Dorsey Case No. 158, 2015 WL 3653310, at *1 n.1 (D.D.C. Bankr. June 11, 2015) (discussing amendment).
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mistake, or carelessness, as well as by intervening circumstances bieypady’s control.”ld.

at 388. With regard to analyzing a claim of excusable neglect, the Court explainedoassfoll
[T]he determination is at bottom an equitable one, taking account of all relevant
circumstances surrounding the party’s omission. These include . . . the danger of
prejudice to the debtor, the length of the delay and its potential impact on judicial
proceedings, the reason for the delay, including whether it was within the
reasonable control of the movant, and whether the movant acted in good faith.

Id. at 395 (internal fomote omitted). The Court also noted that “[clients must] be held

accountable for the acts and omissions of their chosen counsel. Consequently, . . . the proper

focus is upon whether the neglect of [the clieatsdl their counselvas excusable.”ld. at 397

(emphasis in original).
After Pioneer district courts malyzing a movant's claim of excusable negleaist

“consider[] and balance[]” all of thBioneerfactors; “no one factor trumps the othet3.1n re

Am. Classic Voyages Gal05 F.3d 127, 133 (3d Cir. 2005). In addition, the party moving for

the extension of time to file a notice of appeal has the burden of proving excusabié rigege

8 The court notes that iRagguette v. Premier Wines & Spiri&91 F.3d 315 (3d Cir. 2012), the Third Circuit
addressed the issue of excusable neglect in the context of a motion uledé(aR®) of the Federal Rules of
Appellate Procedureld. at 317. The court indicated that the factors previously establisi&zhsolidated
Freightways Corp. of Delaware v. Larsd827 F.2d 916 (3d Cid.987), which the coudecided prior to the
Supreme Court’s decision Pioneer was “subsumed in the more general consideration of ‘reason foelthe"d

Id. at327. TheThird Circuitindicated that “the factors identified @onsolidatedshould still be considered in
applying the overall approach subsequently set forth by the Su@euneinPioneer Id. at 326. More
specifically, the Third Circuit directed that court®ald “apply the factors fror@onsolidatedn elucidating the
‘reason for delay’ factor frorRioneer” In re Straub No. CIV A. 146607, 2015 WL 1279510 at *2 (E.D. Pa. Mar.
19, 2015). Th&€onsolidatedactors are as follows:

(1) whether the inadvertenceflects professional incompetence such as ignorance of the rules of
procedure Campbell v. Bowlin724 F.2d 484 (5th Cir. 1984) (failure to read rules of procedure
not excusable); (2) whether the asserted inadvertence reflects an easiffaanaad excse
incapable of verification by the couAijrline Pilots v. Executive Airlines, Inc569 F.2d 117 (1st

Cir. 1978) (mistake inidrying counsel’s calendar not excusable); (3) whether the tardiness result
from counsel's failure to provide for a readilpréseeable consequendgnited States v.
Commonwealth of Virginigb08 F. Supp. 187 (E.D. Va. 1981) (failure to arrange coverage during
attorney’s vacation which encompassed end of appeal period not excugéplehether the
inadvertence reflects a complete lack of diligen&sinsurance Co. of America, Inc. v.
Administratia 808 F.2d 1249 (7th Cir. 1987); or (5) whether the court is satisfied that the
inadvertence resulted despite counsel’s substantial good faith effeaisitoompliance.

Consolidated-reightways Corp.827 F.2d at 919.
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In re Douglas 477 B.R. 274, 276 (D.D.C. 2012) (stating that “[tlhe burden is on the moving

party to allege facts establishing excusable neglect” under former RuBcEQQ); In re

Spiegel, InG.385 B.R. 35, 39 (S.D.N.Y. 2008) (“[lJn bankruptcy cases, whether or not there is a

claim that notice of the entry of judgment was not received, the party sebkiagténsion of

time in which to file a notice of appeal has the burden of establishing excusal#et.heg

(citation and internal quotation marks omittedy¢e alsalones v. Chemetron Cor212 F.3d

199, 205 (3d Cir. 2000) (“The burden of proving excusablgect lies with the latelaimant.”).
Neither party in this case raises an issue with the bankruptcy court applyiRmptieer

factors when the cournalyzedwhether the appellants established excusable négleSee

Appellants’ Br. at 910 (discussg Pioneer as standard for analyzing claim of excusable

neglect), Doc. No. 4; Brief of Appellee Nicholas Bayer6a&8 (discussing with approval the

19 Although the court is compelled to follow the directive by the Third Cirelliteft in unpublished decisions) that
Pioneerapplies to the excusable neglect analysis under Rule 8002, there are somevpasassns why a more
restrictive application applies in Chapter 7 cases such as this one andnoésaiealing witthe deadline to file
appeals under Rule 8002. With regard to Chapter 7 casddiptheerCourt, in providing the guidance on
analyzing claims ofx@usable neglect under Rule 9006(b)(1) pointed out that the Rule

governs late filings of proofs of claim in Chapter 11 cases but rébhapter 11 cases. The rules’
differentiation between Chapter 7 and Chapter 11 filings correspatidther differing mlicies of
the two chapters. Whereas the aim of a Chapter 7 liquidation is the pramsptrecland
distribution of the debtor's estate, Chapter 11 provides for reorganizaiibnthe aim of
rehabilitating the debtor and avoiding forfeitures by credittmsoverseeing this latter process, the
bankruptcy courts are necessarily entrusted with broad equitabtrgptambalance the interests of
the affected parties, guided by the overriding goal of ensuring the sudabgsreorganization.
This context sugests that Rule 9006’s allowance for late filings due to “excusableatéghtails

a correspondingly equitable inquiry.

507 U.S. at 389 (internal donote and citations omitted). Thus, the Court indicated that the bankrupidg’c

“broad equitable pwmers” are particularly important in Chapter 11 cases, whereas the obedt that Chapter 7

cases had the goal of “prompt closure and distribution of the delastate.” Id. As such, the court finds that a
litigant could persuasively argue tf@hapter 7 cases require a narrower analysis dithreeerfactors.

As for appeals under Rule 8002, the timing requirement for filinigge® of appeal is jurisdictionaln re
Caterbone 640 F.3d 108, 1113 (3d Cir. 2011). At least one court has indicated that a less flexibleaapio
Pioneeris necessary in cases dealing with motions for extension of time unteB8602. Seeln re Malone C/A
No. 102470HB, 2011 WL 4542692, at *3 (“There is no good reason not to applyitreerrationale to the
‘excusable neglect’ requirement of Rule 8002(c). However, given tieygaloring finality of bankruptcy orders,
acceleration of appeals, and the like, which underlies the time penmtrequirements of Rule 8002, the equitable
standard adopted bRioneer should, in this context, be rigorously applied so that excusable naglextly
infrequently found.” (quoting 1@ollier on Bankruptcyfl 8002.10[2] (Alan N. Resnick & Henry J. SomnEds.,
16th ed. rev. 2011) (emphasis omitted)).
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bankruptcy court’s referencesRaoneerand the applicable standar@oc. No. 5 In addition, it
does not appear that the appellants claim that the bankruptcy court’s faudiraddi contained
on pages two through seven of the opinion were clearly erroneous. Moreover, thengpgell
not dispute the bankruptcy court’s analysis with respect to three of theéPimueer factors
(especially because the court’s analysis of those factors favored tla¢iney, they focus on the
bankruptcycourt’s analysis of the third factare. the reason for the delaysSeeAppellants’ Br.
at 8 (“In performing its analysis of ‘excusable neglect’ under B.R. 8002, the bankruuidy c
erred in assessing the third factor unBerneer. . . . Speiically, the court wrongly decided
that the ‘reason for the delay’ was attributable to inexcusable &soAccordingly, this court
will focus solely on the bankruptcy court’s resolution of the third fator.

Before proceeding with a review of this issue, the cpretiminarily notes that in their
appellate brief, the appellants argue that both Sgyeand Gigliotti abandoned them and this

abandonment by both counsel was their “reason for the deseAppellants’ Br. at 12. At no

2 Even if the court were to review the bankruptcy court’s analysis of kiee thitree factors, the court would have
reached the same conclusions as the bankruptcy court. With regard ta faetfirs the danger of prejudice to the
non-moving party, the bankruptcy court concluded that this factor weighagtan of the appellants because there
was no evidence in the record that the appellee would be materially prejuditeddankruptcy court allowintpe
belated appeal. Mar. 2015 Op. at 12. Instead, “the most significant aensegvould be his loss of ‘the windfall
benefit of an opponent’s missed deadlindd: (citing Pincay v. Andrews351 F.3d 947, 954 (9th Cir. 2003) and
Kohl's Dep'’t Storeslnc. v. LevceRoute 46 Assocs., L,A21 F. App’x 971, 975 (3d Cir. 2005)). The court also
noted that the appellee would experience some prejudice insofar as there woudddyarahis “fresh start” due to
the hapter 7 dischargdd. Nonethelesshie court pointed out that the adversary proceeding had been pending for
a number of years after the appellee’s dischahggppelleadid not object to settlement discussions in a related
bankruptcy matter even though they delayed the case, and he ditenainy evidence that he somehow relied on
the expiration of the appeal deadlifd. at 13.

As for the second factor, the length of delay and its potential impactimmjyroceedings, the
bankruptcy court properly concluded that this factor weighed in favoedppellants and explained that any delay
was insignificant “and there is nothing in the record to suggest that pegtite appeal to proceed will disrupt any
ongoing legal proceedingsld. at 13. The bankruptcy court also noted ttlsis adversary proceeding appears to
be the last ‘moving part’ in [the appellee’s] bankruptcy case.”

Concerning the fourth factor, the bankruptcy court determined thaetiord demonstrated that the
appellants were acting in good faitld. Thefacts of record support this conclusion insofar as the parties have
litigated the case through Saxby Worldwide’s Chapter 11 bankrupteytbasthree bankruptcy cases by Saxby
Worldwide's principals, and even the lllinois actidd. Also, the bankrumy court concluded that the appellants’
grounds for appeal were not frivolous because there was legal suppbe aippellants’ position that the appellee
was acting in a fiduciary capacity within the meaning of 11 U.S.C. &}23. Id. at 1314.
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point in either their motion seeking an extension or in their brief in support of tbaomdid

the appellants arguendgt Sweeney’'s conduct somehow constituted excusable negiee.
Plaintiffs’ Mot. for Extension of Time to File Notice of Appeal Pursuant to. B#®?2 as a Result

of Prior Counsel's Neglect at 3; Plaintiffs’ Mem. of Law in Supp. of Mot. faileksion of Tme

to File Notice of Appeal Pursuant to B.R. 8002 as a Result of Prior Counsel’'s Negi@t
Nonetheless, the bankruptcy court addressed the limited evidence with respeaetoe\Bsv
conduct and appears to have considered it as part of the court’s analysiswhiteusrdinarily

a district courtcould not consider an argument on appeal that a party failed to raise with the
bankruptcy courtsee In re Kaiser Grp., Int'l Inc399 F.3d 558, 565 (3d Cir. 2005) (describing
“the general rule that when arty fails to raise an issue in the bankruptcy court, the issue is
waived and may not be considered by the district court on appeal”), the cooonsasered the
appellants’ arguments with respect to Sweeney because the bankruptcyosigered them.

As for the bankruptcy court’'s analysis of ttierd Pioneerfactor, the bankruptcy court
noted that this was an atypical case insofar as the appellants were not assewring @f cl
excusable neglect due to “some inadvertent error.” Mar. 2015 Op. alntkead, they were
primarily arguing that they were diligent in pursuing an appeal, but Gig(emtl Sweeney)
essentially abandoned therial.

The bankruptcy court explained that the first part of the excusable neglect irgtory i
determine whethehe failure to file a timely notice of appeal was the result of “neglddt.’at
15. The bankruptcy court determined that the record did not demonstrate that thenegppell
missed the deadline for filing a notice of appeal due to neglétt. Instead,the record
demonstrated that although Bayer contacted Sweeney about filing an appeal, and Sweeney

told G. Bayer that he needed to contact Gigliatiout filing an appeaGigliotti (as local counsel
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subservient to Sweeney) was to await Sweeney’s instruction that he showald &fgeal.|d.
Gigliotti never received such an instruction from Sweeney and the record containedemce
as to why this never occurredd. Thebankruptcy court determined that the appellants also did
not place any evidence in the record aswto they (1) did not turn back to Sweeney once
Gigliotti failed to respond to them, ang) (why theyfailed to take any action after. Bayer’'s
final text message to Gigliotti ondgember 8, 2014, which was nine days before the appeal
deadline.ld. at 15, 16.

The bankruptcy court also focused on the lack of evidence presented about Sweeney’s
representation of the appellants after the court entered judgment on Decenlddr 8r16-17.
In this regard, the bankruptcy court pointed out a number of questions that the appellants left
unanswered, including: “Did Larson ever speak to Sweeneyrafteent Gigliotti the December
4, 2014 email? Did Sweeney and [the appellants] joirttecide that an appeal was appropriate?
Did Sweeney do anything at all during the appeal period? Why didn't [Sweeastgct
Gigliotti?” 1d. at 17. Thebankruptcycourt found the appellants’ “silence” on these issues to be
“deafening,” and explainetthat “[g]iven Gigliotti’'s subservient position in the representation and
Sweeney’s role as lead counsel, information regarding all of these questiosentagé$o an
equitable evaluation of the circumstances that led to the missed appeal deddline.”

Based on ta aforementione@vidence(and the lack of other evider¢ehe bankruptcy
court stated that “there is no basis to conclude that the absence of a communication from
Sweeney to Gigliotti was due to some kind of fapcor inadvertence that migheé excusable.”
Id. at 1516. The bankruptcy courtommentedthat “[ijn the absence of any information

regarding what occurred after December 8, 2014, the only certainty is tliattGdid not file
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the notice of appeal as a result of a deliberate choitgk.’at 16. Thus, théankruptcy court
concluded that

[w]ithout knowing more about what actions the [appellants] took and what actions

Sweeney took (or did not take), the [appellants] simply have not satisfied their

burden of proof on the issue etcusable neglect. The fact that Gigliotti may (or

may not have) fallen short in fulfilling his duties as counsel to the [appellants]

does not shore up this cavernous gap in the record.
Id. at 17.

The bankruptcy court then addressed the appellants’ argument that the couttnsttoul
penalize them for Gigliotti's malfeasance insofar as he abandoned them antbfatliztse them
about the 14lay appeal deadline, essentially leaving them in the dark about their appellate
rights. Id. at 1718. In rejecting this argument, the bankruptcy court again focused on the
record. Id. at 18.

The bankruptcy court pointed out that the appellants’ portrajathemselves as
“helpless, ‘abandoned’ clients was misleadiid. Instead, “[tjhey were not wholly dependent
on Gigliotti, who was merely their local counsel. Sweeney was their chief ¢c@nmtsadvisor
and they have not demonstrated that he, too, abandoned tihdkmThus, thebankruptcy court
concluded that

the sane shortcoming in the evidentiary recordse.( the absence of any

explanation of Sween&y actions or inaction in the relevant time period) that

defeats any argument that the missed appeal deadline was the product of the
excusable inadvertence of the paflants’] two (2) attorneys, also precludes any

findings that the [appellants] were abandoned clients who merit extraordinary
dispensation from the rules of court.

As a final reason for denying the motion, the bankruptcy court rejected the apellant
arguments that “they were ‘diligent in their efforts to secure an appeal,” . . tooh/ stymied

by Gigliotti.” Id. at 21 (internal citation omitted). Concerning Larson, the bankruptcy court
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rejected the notion that Larson had asked Gigliotti ®odit appeal when he sent him amail
message asking if Gigliotti could research the best appellate firm and indicate8weeney

would be reviewing the bankruptcy court’s opiniold. at 17 n.16, 21. The bankruptcy court
concluded that Larson did nestablish diligence because he never attempted to contact Gigliotti
after that email, even though he said he contacted Sweeney there was nothing in the record as to
the substance or date of this conversatamul, at best, Larson was relying onBayerto reach
Gigliotti. 1d. at 21.

Regarding GBayer, the bankruptcy court noted that the “situation [was] a closer call”
becauséhe testifiedthat hehad sent three text messages to Gigliotti over adaseperiod and
those messages included (1) two inquires as to how much time they had to appeal and an
indication that the appellants wanted to appeal, (2) two requests to Gigliottntact him, and
(3) one message that seemed to show some urgency in finding out about theldase.
Nonetheless, the bankruptcy court determined thaB&yer had not demonstrated diligence
because he did not introduce any evidence as to why he did not take any action aftebddec
8, 2015.1d. at 22.

As indicated above, the appellamgsnerallycontend that the bankrugtcourterred in
not finding that “[tjhe ‘reason for the delay’ in filing a notice of appeal in thistenavas
attributable to Sweeney and Gigliotti's abandonment.” Appellant’'s Br. atTi appellants
assert thaalthoughGigliotti “assumed” that thewould want to appeahefailed to advise them
of the14-day deadline for filing amppeal and ignored their requests to perfect an apjbait
13.

The appellants point out that In re Laurg No. CIV A. 07670, 2007 WL 4180683

(W.D. Pa. Nov. 20, 2007), the court found that the failure of counsel to properly advise his
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clients about a filing deadline constituted excusable nefletd. They believe that the facts

here are even “more egregious” than the factas ire Laura Id. at 14. More specifically, they
assert that “[t]his is an extraordinary case where [the appellants] were |gfieteimnin the dark

about their appellate rights and were abandoned by coultselThey argue that the bankruptcy
court “endorsed this abandonment by finding that Giggliotti [sic] made a ‘consciosgodéto

ignore [the appellants], as if somehow that ‘choice’ made it acceptable to leavanttieen

lurch.” Id. According to the appellants, the bankruptcy court should not have focused on the
conduct of the attorneys; rather, the court should have focused on whether they should be
penalized for their attorneys’ failure to protect their appellate rights.

The appellants argue that the bankruptcy court should have found it equitable to allow
them to file an appeal in the cadd. They assert that they were diligent in attempting to secure
an appeal, but upon receiving no response from Gigliotti, they were forced to seek and obtain
new counsel.ld.

In addressing the bankruptcy court’s discussiod focus on Sweeney’s involveméat
lack thereof), the appellants believe that this is a “red herribg.’at 16. They note that the
bankruptcy court found that Sweeney had tolB&yer that Gigliottiwas responsible for filing
the appeal; yet, “the bankruptcy court . . . attempted to split too many hairs bypdarpithe
precise nature of Sweeney’'s involvement in the post judgment procéds. Instead, they
believe thathe court should have focused on what the appellantsnwlere not told about the
applicable time to file an appeal, were supposed to do once (1) Sweeney toldothem t
communicate with Gigliotti about filing an appeal, and (2) Gigliotti ignored thédh. The

appellants contend thédtheir former lawyers [getting] in the way should not be a reason to

% The appellants also argue that the bankruptcy court wrongfully dissimenlin re Laurofrom the facts of this
case. Appellants’ Br. at 13.
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foreclose [the appellants’] rights to seek an appeal that the bankruptcy cduecisewledges
has solid legal support.ld. at 17.

With respect to the appellants’ arguments, tluarcfinds that none of them warrant
reversing the bankruptcy court’s decision. In the first instance, the canmbtcfind that the
appellants’ reason for the delay, namely, purported abandonment by their coaosssitates a
finding of excusable negktt. In this regard, the court must view the conduct of the appellants
with respect to @liotti and Sweeney independently. As for Gigliotti, the court agrees with the
bankruptcy court that Bayer’s conversations with hiabout the possibility of filig an appeal
prior to the entry of judgment by the bankruptcy caureg largely immaterial tthe excusable
neglect analysis. Gigliotti testified that he assumed that the appellants wouldowda an
appeal after receiving the adverse decision by #mkdoptcy court. N.T. at 31This does not
mean, however, that the appellants ever directed Gigliottiet@n appeal on their behalf after
entry of judgment.

On this particular point, theankruptcy court properly rejectecrson’s testimony (and
the appellants’ characterization of this testimony) that his December 4, 2614 somehow
was an instruction to Gigliotti to file a notice of appeal. Instead, tmmik only does two
things: (1) it informs Gigliotti that Sweeney is still involved in ttese and reviewing the
bankruptcy court opinion “over the next few days,” and (2) it requests thav@Bifgcate (and
arguably recommend) the best appellate attorney or firm to handle an appedhactTthat the
appellants even try to characterize this correspondence as a request to @&dllettin appeal
on their behalf is disingenuous at best.

As for G Bayer’s text messages to Gigliotti, even if Gigliotti received the first text

message from him, which contained the sentence “[w]e need to file appeal,’dtaarumhether
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this is simply an indication of the appellants’ desire to pursue an appeal or ardaettale for

Gigliotti to file one on their behalf. It is unclear because in addition to stating thatptbléaats

needed to appeal, G. Bayer also appears to ask (although this is also vague) about the date
(presumably the deadline for filing an appedf)oreover, if Gigliotti received this text (and it is
unclear when it was sent), Gigliotti had also received Larsomsie which was seeking
Gigliotti’'s referral of suitable appellate counsel and did not contemplate Gigiigtty fin

appeal. While the court acknowledges ttéd is speculative, but when G. Bayer’s text is read

in conjunction with Larson’s-enail, G. Bayer’s text could have been interpreted as simply an
expression of his desire to appeal from the decision and an inquiry as to how long tlaatappe
would have to file such an appeal.

Nonetheless, even if ®Bayer’s first text message is interpreted as a directive to Gigliotti
to file an appeal on behalf of the appellants, the fact is that there is no evidencescottehat
Gigliotti ever told either appelht that he would in fact file the appeal. The undisputed evidence
in the record is that Gigliotti, whether ethically proper or not, never respondedBayér’s
texts or Larson’s ail. Thus, this is not an instance where clients were misled inevingi
that their counsel was acting on their behalf only to learn belatedly thatetdaihsd to take
appropriate action to protect their integestAlthough the bankruptcy court concluded that
Gigliotti consciously chose not to file an appeal rathanthail to file an appeal due to some
other circumstances (possibly beyond his control), there is no evidence in the trextohe
consciously chose to not file an appeal after agreeing to dothat the appellants relied on his

representation that lveould file an appeal to their ultimate detriméht

#The appellants’ argument that somehow Gigliotti consciously decidegrtort” them concerning their desire to
file an appeal is unsupported by the record. Gigliotti admitted that he diespond to Larson’s-eail, but that e
mail did not involve any request that Gigliotti do anything other than helpppellants possibly find new counsel.
As for G. Bayer, th bankruptcy court did noésolve the conflict between Bayer’s testimony that he sent three
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Additionally, the appellants’ attempd downplay the significance of Sweeney’s role in
the case after the entry of judgment is also unavailing. As previously indidasgeappellants
never mentioned Sweeney in their motion seeking an extension of timeta@irrsupporting
brief. Nonethelessthe appellantaow consistentlyndicate that they were “abandoned” by their
counsel(without differentiating between treonduct of the two attorneys), when #adence in
the record (as found by the bankruptcy court) does not demonstrate that Sweeney ever
abandoned them. Instead, the only evidence in the record regarding Sweeney iBtharG
contacted him after learning of the adverse decision and Sweadddyirh to contact Gigliotti
about filing an appeal. There is no other evidence in the record about the appellenatstiant
with Sweeney after GBayer's December 4, 2014 conversation with him. There is also no
evidence in the record that Sweeneyresantacted Gigliotti about filing an appeaflthough
Larson stated that he spoke to Sweeney, there is nothing in the record as to when they spoke or
the substance of their conversation. Therefore, even though the record evidence shows that G
Bayer atleast requestethat Sweeneyfile an appeal, there is no evidence to show that the
appellants communicated with hiagainafter he told G. Bayer to contact Gigliotti about filing
an appeal and G. Bayer failed to receive any responses from Gighbhottom, there is simply
no evidence showing whattimately happened with Seeney and there iasufficient evidence
for the court to conclude that he abandoned them, even if such a showing could lead to a finding

of excusable neglect here.

texts to Gigliotti and Gigliotti’s testimony that he never received the b®dause the bankruptcy court determined
that it did not need to do so to resolve the appellants’ mo#dtinough the bankruptcy court determined that
Gigliotti deliberately did not file a notice of appeal on the appellants’ behalf,ourt did not fid that he

deliberately ignored them as to any request that they made for him to &ifgpeal made after entry of the
judgment, and there is no support for such a factual finding or legelus@m based on the record. Nevertheless,
as explained latenithis opinion, even if the evidence of record supported such a finding (anggort such a
finding, the court would have to find that Gigliotti received G. Bay#nss text message) the appellants have failed
to establish their own excusable neglect.
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With regard to consel’s failure to advise the appellants of the time to file an appeal,
Gigliotti conceded that he never advised the appellants of tdaylperiod to file an appeal.. G
Bayer also testified that Sweeney never told him about the dates for filmgpad although it
is unclear if GBayer had asked him about the time during their December 4, 2014 conversation
N.T. at 13. More importantly, as the bankruptcy court noted, after Gigliotti failexspmmnd to
G. Bayer’s text messages, which, again, weoenewhat vague, but could be interpreted as
asking about the time to file an appeal, there is no evidence in the record that thetzppetia
contacted Sweeney, who was their lead counsel during the trial and with @¢aed postrial
submissiongo the court, to inquire about this issués indicated earlier, the evidence simply
does not demonstrate that Sweeney abandoned them as well.

Additionally, the bankruptcy court did not err in concluding that the appellants’ cited
cases, particularlyn re Laurg compels a different resulin that case, the debtors failed to file
a certificate of their completion of a pgsttition credit counseling course as required by 11
U.S.C. § 727(a)(11) and “Interim Federal Rule of Bankruptcy Procedure 1007(d)ih Wk
days after the first date set for the meeting of creditors. 2007 WL 4180683 at *1. Irtstgad, t
filed the certificate approximately two months late becqd¥¢hey believed after conducting
internet researchihey had six months to complete the course, (2) their attorney had not advised
them of the 4&lay deadlineand (3) the clerk’s office had sent a notice of the creditors’ meeting
that did not contain any reference to thed&y period Id. Due to tke failure to timely file a
certificae of completion, the bankruptcy court denied the debwisgtharge and closed the
Chapter 7 caseld.

The debtors filed a motion to reopen, which the bankruptcy court denied apparently

without explaining how the court addressed the issue of excusablécmelgl. at *2-6. The
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debtors themppealed tohe district court.Instead of remanding the case to the bankruptcy court
to analyze the issue of excusable neglect, the court decided to analrenierfactors. Id. at

*6. With respect to the thirthctor, the court found that the debtors had reasonable control over
the delay insofar as “if they had known abthg time period they could have completed the
course and timely filed the certificationldl. at *7. The court also analyzed whether tlebibrs
“should be punished for their attorney’s mistake in not advising them about the deaditine.”
The court concluded that “[tlhe debtors were the clients of the counsel who admitieevisaa
mistake for him not to advise the [debtors] aboutfting/-five-day time period.”ld. The court
found that this factor weighed in favor of the debtdis. Based on its analysis of tifeoneer
factors, the court found “that as a matter of equity the delay in filing th&asde of completion
resultedrom excusable neglect.ld.

As explained earlier, as in all cases involving claims of excusable neglamitanust
review all of thePioneerfactors. The bankruptcy courbrrectlypointed out thatn re Lauro
was not simply a case focused on awgrmalfeasance. For example, the court noted that the
notice of creditors meeting provided by the bankruptcy court was modified to nawdenal
reference to the 48ay period. Id. The decision evidencesdsstrict court’s determinatiothat
the facts of the case warranted an equitednieedy in the nature of permittitige debtors to file
a belated certificate of completion and proceed with their Chapter 7 bankruptc

Even if the bankruptcy court had wrongly distinguishede Laurg it would not compel
a reversal of the bankruptcy court’'s decisi®@tausdn re Laurois not a precedential opinion
binding on the bankruptcy court (or this cowat)dit would be at most persuasive authority
See In re Circle 10 Restaurant, LL&19 B.R. 95, 137 (D.N.J. 2014) (pointing out that “there is

no such thing as the law of the district in the Third Circuit” (internal quotatioRshanitted)
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(quoting Threadgill v. Armstrong World Indus., In@28 F.2d 1366, 1371 (3d Cir. 1991) and
re Brown 244 B.R. 62, 64 (Bankr. D.N.J. 2000)). Moreover, even if Gigliotti should have
informed the appellants of the-tidy period, and even if this failure and his failure to respond to
G. Bayer’s texts (presuming he received them), would constitute abandonment of tlentgypel
the appellants have failed to show their own excusable neglect or that they otletede
diligently in pursing an appeal. And this failure also dooms their appeal.

In this regad, the bankruptcy court correctly concluded that ther@o evidence that
Larson was diligent in pursuing a timely appeal. His did not communicate with tGigbout
the need to file an appeal and he essentially stated that he was relyin@@ayeGto move the
case along. As for Bayer, his communicain with Gigliotti is somewhat perplexing because
even though he sent three text messages oveday Feriod in which he vaguely sought
information about an appeal, his testimony raises the same concerns witluthasabdid with
the bankruptcy court. More specifically, upon not receiving any responses frawttGidpere
is no evidence that he attempted tonail or call him. There is also no evidence that he
contacted Sweenegfter Gigliotti failed to respond to himven though Sweeney was lead
counseland Larson had indicated to Gigliotti that Sweeney was in the process of revibwing
bankruptcy court’s decision Although G. Bayer stated that Sweeney told him to contact
Gigliotti about filing an appeal, there is no evidence that Sweeney iatben Bayer that he
should not contact him again or that somehow Sweeney’s represertétionated after his
December 4, 2014 phone conversation. Simply putetiseno evidence as to what Bayer did
for the 9 other days that he had to appeal. Unlike the debtlirsern_aurq there is no evidence
that the appellants attempted to use the internet or any other resource to rbsedecldline for

appealing from the bankruptcy court arddhey would have no reason not to act because as far
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as the ecord is concerned, neither Sweeney nor Gigliotti had informed them that they we
going to file an appeal.

Even if Gigliotti had abandoned the appellants, they have not demonstrated their own
excusable neglectSeeMoje v. Federal Hockey League, LLT92F.3d 756, 758 (7th Cir. 2015)
(Easterbrook, J.)(“[A] lawyer's abandonment of the client ends the agency relation.
Abandonment leaves the client responsible for its own conduct, but not for the lawgeds
then the question becomes whether the litigant’s conduct constituted excuséddehegnce
again, the appellants’ conduct would not satisfy the tRigheerfactor, the weight of which
based on the facts of this case would outweigh the other thcems. In particular, and as
already stated, the appellaritsled to show why they did not involve Sweeney in filing an
appeal or to learn information about the filing deadline once Gigliotti “abandoned’ thkus,
evenif the courtcharacterizedhe appellants’ conduct as neglect, the conduct is not excusable
becausehe reason for the delay weeeir lack of diligence in communicating with their counsel
of record attempting alternative methods of communicating with Giglwkten he purportedly
failed to respond to G. Bayer’s texts, or even attempting to conduct a modicuneathesn
their own as to what their rights weréth respect to an appeallhey were not left helpless due
to Gigliotti’'s failure to respond; instead, theyill had Sweeney Yet, they appear to have
consciously decided to not provide thankruptcycourt with any information concerning
Sweeney'srepresentation of them outside of one conversation with G. Bayer on December 4,
2014. Although Sweeney directed G. Bayer to Gigliotti, there is no explanation &g/ tG.w
Bayer could not or did not return to Sweeney once Gigliotti did not respond to him.

Therefore the court finds that thbankruptcycourt did not err in concluding that the

appellants had not acted diligently in pursuing an app&ddlitionally, thebankruptcycourt did
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not err in concludinghat this case dishot present'extraordinary” circumstancewarranting
relief as claimed by the appellants and that the appellants had failed to dsisfigurden to
prove excusable neglect.
[11.  CONCLUSION

As the party moving for an extension of the time to file aceadf appeal, the appellants
bore the burden of establishing excusable neglecter Bankruptcy Rule 8002(d) The
bankruptcy court correctly concluded that the appellants failed to satisfyutden through the
recordtheycreated in support of theiration. In the first place, theglid not showthe failure to
file a timely appeal was the result cbunsel’'sneglect because this was not a case in which
Gigliotti received a request to file an appeal, agreed to file the appeal, andilgktofdo so.It
is unclear whether Gigliotti received such a request after the bankrupt¢yentened judgment
(as the bankruptcy court did not render a finding on this issue), as the only definitive evidenc
was that Gigliotti received a request from Larson to jglehim (Larson) with the name of a
leading appellate lawyer or law firm. Even if he had received such a request fidayd&s via
the text message sent on December 4, 2014, he never acknowledged it by responding to him.
Yet, other than sending two vagaessages (neither of which requested that he file an appeal)
and still receiving no response, Greg Bayer did not take any additional action (gcludi
contacting his other attorney, Sweeney) within thelay appeal period to protect his rights to
appeal. Therefore, Gigliotti’'s conduct in not filing an appeal was not neglig&alditionally,
the court cannot conclude that Sweeney’s conduct was negligent because neitHantappel
contacted him again after heanmed G Bayer to talk to Gigliotti aboutlfhg an appeal.

To the extent that Gigliotti was obliged to and failed to advise the appellantstohée

to appeal or even to the extent that the court could have concluded that he abandoned the
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appellants on appeal, the appellants failedeimonstrate their own excusable neglect insofar as
the reason for the delay in filing the document was in their reasonable control. The legnkrupt
court correctly concluded that the appellants failed to diligently pursue & tappeal. The
record demonstrated that Larson took one action that had nothing to do with a direction to file an
appeal. As for G. Bayer, even presuming that Gigliotti received higrtegsages, the record
does not demonstrate diligent conduct by him in pursuing his right to an appeal. Furhermor
the appellants utterly failed to demonstrate Sweeney’s role in this processvatepany
explanation as to why they did not contact him for help. G. Bayer’'s testimony tlean&yv
directed him to Gigliotti about filing an appeal dorot contain any reference to Sweeney
essentially washing his hands of the case upon his instruction to G. Bayer. The court could not
draw such an inference because according to Larson, Sweeney wasiatiy atvolved in the
case and would be communicating with them about the bankruptcy court’s opinion.

The appellants were obliged to create a record that would support a finding of excusable
neglect. As the bankruptcy court pointed out, they failed to create such a recmardidgly,
the court will affirm the bankruptcy court’s order.

A separate order follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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