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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LARRY I. MCCLEAN ,

Plaintiff,
V. : CIVIL ACTION NO. 15-5428
DELAWARE COUNTY HOUSING
AUTHORITY,
Defendant.
MEMORANDUM OPINION
Rufe, J. March 28, 2018

l. INTRODUCTION

Plaintiff Larry I. McCleaninitiateda pro secivil rights action under 42 U.S.C. § 1983
againstDefendant Delaware @aty Housing Authority (“DCHA”), alleginghatDCHA violated
United States Housing Act of 1937 provisions and Department of Housing and Urban
Development (“HUD”)regulations by(1) wrongfully including income that should have been
excludedo calculate the amount of his rent for Section 8 hous&)gy(ongfullywithholding
from Plaintiff a $50 monthlyutility reimbursement(3) wrongfully accusindlaintiff of owing
DCHA $1,395 in back rent; and)(4rongfully terminaing Plaintiff's housing wucherfor
Section 8 housingDCHA now moves for summary judgment, arguing that Plaintiff's claims are
barred by the applicable statuteliafitationsor in the alternative, that there was no violation of
Housing Act provisions or HUD regulations. For reasons that follow, the motion for symmar

judgment will be grantedh part and denied in part.
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Il. BACKGROUND

A. The Housing Act

Because the present motion consgpnrported violations adhe HousingAct andHUD
regulationsthe Court briefly describes the statute and associated regulatory scheme.

The Housing Act authorizddUD to designate federal funds to state housing agencies to
providesafe and affordableousing to lowincome citizens. The Housing Act now includes
what is known a$ection &housing, ané Federal Choice Voucher Prograras establishetb
promote “economically mixed housing.Thevoucherprogramdirectsstate housing agencies to
provide federally subsidized rent payments to landlords on behalf of qualifyingdome
tenants’

Thevoucher pogramrequires the tenant to pay a portion of the rent, which is determined
by the state housing agency’s calculatiotheftenant’s adjusted incorieThis calculationis
the tenant’s annual income minus any exclusions or deductions providedHerHUD
program requirements.The state housing agency also determéne=asonable utility allowance
for the tenant based on the numbgqualified tenants in the dwellirfg Ultimately, the state
housing agency subsidizes rent payments to cover the amount of the rent minus 30 percent of the
tenant’'smonthly adjusted income, which is the Sectiomeht ceiling imposed by the Housing

Act.’

142 U.S.C. 81437

242 U.S.C§ 1437f(a)(0). Thevoucherprogram helps lowincome familiessecure safe housirzy providing
assistance payments in accordance with the program reguladi®nsS.C. § 1437f(a).

342 U.S.C. § 1437f; 24 C.F.R. § 982.1(a)(2).

*42 U.S.C. § 1437f(0)(124 C.F.R§ 5.60] etseq.

®24 C.F.R. § 5.609 (exclusions from annual income); 24 C.F.R. § 5.611 (deddiciiorannual income).
42 U.S.C. § 1437f(0)(2)(D).

742 U.S.C. § 1437f(0)(2)(A)(i).



B. Factual and Procedural History

Unless otherwise noted, the following facts are undisputedune2007, Plaintiff
received dousing voucher through the Philadelphia Housing Authority (“PHA”). Plaintiff then
moved to Delaware County, Pennsylvanvhere he participated in tieuchermprogram and had
his rent subsidized by DCHA from November 2007 udtitober2013. During this sixyear
period,Plaintiff encountered problenwath his renél and utility payments.

1. Utility Payments

First, Plaintiff experienced problems with his utilggyments. As noted, the state
housing agency determines a reasonable utility allowm@achhousehold based on the
number of qualified tenants in the dwelliidduring Plaintiff's tenancy, his utility allowance
ranged from $52 to $56 per month, which Plaintiff contends he should have receivedtdaat
he received a utility reimbursement of only $2 to $6 each nfomthJune 2008, Plaintiff
contacted counsélom Community Legal Services of Philadelphia and Legal Aid of
Southeastern Pennsylvania in an attemptdk with DCHA to receive the full utility
allowance'® Counsel contacted DCHA about the utiiffowance andeimbursement
discrepancies. Howevdt,does not appear that Plaintiff or counsel was succassfelcuring a
largermonthly utility reimbursement Throughout his tenancy, Plaintiff continued to receive a
reimbursement of $2 to $6 per month. Plaintiff now alld€siA illegally denied ful

reimbursemenfor six years-*

842 U.S.C. § 1437f(0)(2)(D).

° Def.’s Statementfdracts at {1 10, 335, 57258. DCHA argues that Plaintiff would have received the larger
reimbursement if he had applied for and received a hardship exemjati@t.{ 12.

1d. at 7 11.
' Second Am. Compht 3.



2. Rental Payments

Second, Plaintifassertedssues with his rentgayments Although Plaintiff initially
was not required to pay rent, his rercreased to $279 per month for a period of tafier
DCHA discoveredhat Plaintiff was receiving unemployment compensation

In 2009 Plaintiff started workingn the Moving to Work (“MTW”) apprenticeship
programwherehis earningsis an apprentice weexcluded from his income for purposes of
calculatinghis subsidized rent paymerits Plaintiff successfully completetis training, and was
hired by the Local 690 Union as a plumber’s appreriicelaintiff, howeverwasterminated
from theUnion.* After his termination, the Bureau of Unemployment Compensation Benefits
(“Bureau”) conducted an investigation and determined that Planatiffoeemrongfully
discharged® As a result, the Bureau awarded Plaintiff unemployment compensafiace of
his earning from the Uniort® Plaintiff received unemployment compensation from January
2010 to September 2011. Plaintiff contends that even though he was terminated from the Union,
he remained enrolled End “actively participatedih the MTW apprenticeship program.

Upon learning of Plaintiff's unemployment compensatiD@HA notified Plaintiff that
his rent would be increasing to $279 per month, effective May 1, 20Pintiff complained
about the increased rent to DCHA, which issued a letter t@kphaining that, pursuant to HUD

regulations, Plaintiff’'s income level for calculating his rental payments iadltjgayments in

2 Def.’s Statement of Facts at §.1

13 p|.’'s Supplemental Statement of Facts at 1 9.
“ld. at 711

5p|.’'s Resp. tdef.’s Mot. for Summ. J. at 3.

'8 Def.’s Statement of Facts at 71-18.

17p|.’s Supplemental Statement of Facts at-$Y 5314.
1d. at 17 2122.



lieu of earnings, such as unemployment compensatiohctordingly, Plaintiff's rent needed to
be adjusted due to himemployment compensatioflaintiff continued to contetite
recalculated rentaibligation so DCHAdelayed imposinghe increased rental paymeatsd
scheduled an informal heariagwhich Plaintiff couldappeahis obligation®

In February2011, DCHA and Plaintiff attended an informal appeakaring to determine
his rentalobligation?! Plaintiff argued that when unemployment compensabenefits are
awarded irplace of excluded apprenticeship earnings, they should not be included as income,
particularly when Plaintiff remained enrolled in the MTW apprenticestigram?? The
hearingofficer, however, determined that Plaintiff's unemployment compensationitsenefe
includable as income for purposes of calculating his rent pursuant to HUD ieugfat
Plaintiff continued to dispute his obligation following the hearing and did not makertte
payments, so DCHA continued to pay Plaintiff's portion of his rent during this perioduceens
thathis tenancy would not be jeopardiZ&d.

A few months latelDCHA notified Plaintiff that he would be required to repay the sum
of $1,395.00 to DCHA, which represented five months of rent (from January to MaytB@ai 1)
DCHA contended it had overpaid on his behdMaintiff failed to reimburse DCHAr sign a
reimbursement agreemerihstead, he continued to complain that he should not be required to

pay this amount.

19 Def.’s Mot. for Summ. J., Ex. O.

2 Def.’s Statement of Undisputed Facts at  31.

ZL1d. at 140. Plaintiff was represented by counsel at the agpeslring. Id. at  41.
?2|d. at 1 43.

21d. at 1 45.

#1d. at 7 47.



In September 2011, Plaintiff attendadannual meeting witbCHA to reexamine his
financialobligations?®> At the meeting, he explained thas unemployment compensation
would be terminated at the end of the month. He also requested to “port” back G BHA,
was informed that he would not be allowed to do so until he settled his outstandingedebt (
$1,395.00.%’

For the next two yearsr@m October 2011 until October 201 ®)aintiff's rent was “re
calculated based upon zero incomigrheaning that Plaintiff was not required to pay fenthis
period. In September 2013, DCHA sent Plaintiff a letter informing him that he must repay the
$1,395.00 debor execute a reimbursement agreenfénthe letter also stated that if Plaintiff
wantd to challenge this debt, he could canmte DCHA's office or submit a letter requesting an
explanation and kearingby October 16, 2013 The letter warned that if Plaintiff failed to do
so, his housing voucher would be terminated effective October 31,*2@@&spite this warning,
Plaintiff failed to pursueitherof these options, and on October 31, 2013, DCHA terminated
Plaintiff’s housing wucher** On November 1, 2013, DCHA mailed Plaintiff a letter infarqi

him that his housing voucher was terminat&d.

%1d. at 1 52.

2 port” or “Portability” refers to an individual or family’s ability to move fromeopublic housing authority
jurisdiction to another housing authoriyrisdiction

271d. at 11 5356, 60.
21d. at 156.

21d. at 1 69.

0.

#d.

#1d. at 19 7672.

% pl.’s Supplemental Statement of Facts at { 35.



On October 1, 2015, Plaintiff filed a complaint against DCHA and BHaleging that
DCHA wrongfully included his unemployment compensation as income when calgutai
rent, and unlawfullyvithheld hisfull utility allowance® The claims against PHA were
dismissed by the Couff. After completing discovery, DCHA movésr summary judgment.

1. STANDARD OF REVIEW

Upon motion of a party, summary judgment is appropriate if the “materidis iadord”
show “that there is no genuine dispute as to any material fact and the movanied &ntit
judgment as a matter of la”” Summary judgment may be granted only if the moving party
persuades the district court that “there exists no genuine issue of maidrtabt would permit
a reasonable jury to find for the nonmoving party A fact is “material” if it could affect the
outcome of the suit, given the applicable substantive’Yasv dispute about a material fact is
“genuine” if the evidence presented “is such that a reasonable jury could retudicafeethe
nonmoving party.*

In evaluating a summary judgment motiamgourt “must view the facts in the light most

favorable to the nomoving party,” and make every reasonable inference in that party’s¥avor.

3 plaintiff filed his complaint along with an application to procéetbrma pauperi®n October 1, 2015. The
Complaint was docketed on October 7, 2015, after his application to priodeesha pauperisvas granted See
Urrutia v. Harrisburg Cty. Police Dep/t91 F.3d 451, 458 (3d Cir. 1996).

% Second Am. Compht 3.

% As the Court previously held, Plaintiff may sue under Sectio3 i#®@nforce sections of the Housing Act and
associated HUD regulation84cClean v. Delaware Cty. Housing AutB20 F. Supp. 3d 607, 6113 (E.D. Pa.
2016).

3" Fed. R. Civ. P. 56(a), (D)(A).

38 Miller v. Ind. Hosp, 843 F.2d 139, 143 (3d Cir. 198®)tations omitted)

39 See Anderson v. Liberty Lobby, Int77 U.S. 242, 248 (1986).

0 1d.

“1 Hugh v. Butler Cty. Family YMGA#18 F.3d 265, 267 (3d Cir. 200@)tation omitted)

7



Further, a court may not weigh the evidence or make credibility deteraria&ti Nevertheless,
the party opposing summary judgment must support each essential element of theopposit
with concrete evidence in the recdrfd“If the evidence is merely colorable, or is not
significantly probative, summary judgment may be granfédThis requirement upholds the
“‘underlying purpose of summary judgment [which] is to avoid a pointless trial irs esere it
is unnecessary and would only cause delay and exp&h3@érefore, if, after making all
reasonable inferences in favor of the non-moving party, the court determinténetkas no
genuine dispute as to any material fact, summary judgment is apprdpriate.
V. DiscussioN
A. Statute of Limitations

DCHA contendghatPlaintiff's claims arebarred by the applicable statute of limitations.
It is well established that the statute of limitations for a Section 1983 claim arising in
Pennsylvania is two yeaf$.“[T] he limitations period begins to run from the time the plaintiff
knew, or had reason to know, of the injury which constitutes the basis of the Section 1983
claim.”“® This is an objective inquirgndcourts “ask not what the plaintiff actually knew but

what a reasonable person should have knof¥n.”

2 Boyle v. Cty. of Alleghen¢39 F.3d 386, 393 (3d Cir. 199@)tation omitted)
43 Celotex Corp. v. Catrets77 U.S. 317, 3223 (1986).
4 Anderson477 U.S. at 2480 (citations omitted).

5 Walden v. Saint Gobain Cor823 F. Supp. 2d 637, 641 (E.D. Pa. 2004) (cimpdman v. Mead Johnson &
Co, 534 F.2d 566, 573 (3d Cir. 1976)).

6 Celotex 477 U.S. at 322Nisniewski v. Johrklanville Corp, 812 F.2d 81, 83 (3d Cir. 1987).

" Bynum v. Trustees of Univ. of Pa15 F. Supp. 3d 577, 585 (E.D. Pa. 2015) (citi@gh v. Hose589 F.3d 626,
634 (3d Cir. 2009)Kost v. Kozakiewi¢Zl F.3d 176, 190 (3d Cir. 1993)).

“8 Bynum 115 F. Supp. 3d at 585 (citi@enty v. Resolution Trust Cor@37 F.2d 899, 919 (3d Cir. 1991)
*¥Kach 589 F.3d at 634.



1. Plaintiff's Utility Reimbursement Claim Is Time-Barred

DCHA argues that Plaintiff's utility reimbursement claasfiled too late The record
demonstrates that as early as 2008, DCHA withheld a $50 monthly utility reimleuntsieom
Plaintiff, despite the fact that he qualified for a maximum utditpwance of $52 per month
based on the size of his household. Because Plaintiff received only $2 per month from ®§CHA a
a reimbursement, Plaintiff was forced to pay the remainder of the monthly utiliynself.
Plaintiff thus knew of his injuries+e., his overpayment of monthly utility bills ardleged
unlawful withholding of themaximumutility reimbursement-in 2008. Moreover, the evidence
shows that Plaintiff was aware of his injurieslune 2008 when he worked with counsel to
recoup this full reimbursement from DCHA. The counseled attempt was unsutcassf
Plaintiff continued to “overpay” for his monthly utility bill because DCM#hheld $50 per
monthin his utility allowancehat Plaintiff believed he should have received.

Thus, a reasonable person in Plaintiff's position should have known all¢gedly
unlawful withholding in 2008when Plaintiff was forcetb paythe remainder of each monthly
utility bill. ThereforePlaintiff's Section 1983 claim based on his utility Inégan to accrue by
June 2008 at the latesAs a result, ay utility-based claim raised after June 2@ Barred by
the twoyear statute of limitations. Furthermore, Plaintiff had not received any utility
reimbursement in the two years immediately preceding the filing of his compladtober 1,
2015, since his housing voucher had been terminated in 2013 and he was no longer living in

Section 8 housing. Thus, the Court concludestttistlaim is time-barred™°

*° plaintiff does not contend that the tyear statute of limitations should be tolled with respect to his utility
reimbursementlaim for the final month of October 2013 when his tenancy lasisecured in part by thgection 8
housing voucherand concedes that he longer is‘'seeking relief under Section 1983 related to these issuess’ PI.’
Supplemetal Mem. at 14. Instead, his Section 1983 claims are “entirely directed” at theagomiaf his Section

8 housingbenefits Id.



2. Plaintiff's Rental PaymentClaims Are Not Time-Barred

DCHA also argues that Plaintiff's claims based on problentis s rental payments are
time-barred. Viewing the facts in the light most favorable to Plaintiff as themawing party,
however Plaintiff's Section 1983 claimsegarding his rent accrued dlovember 1 2013,when
he received notice that H®using voucher was terminated. Aattime Plaintiffknew, and a
reasonable person would have known, beasuffered injuries Although DCHA contends that
Plaintiff had reason to know of his injuries in 2010 when hispagitnents were recalculated,
Plaintiff did not actually pay the increased rental obligations, and thus did ret @ogf injury
until thehousing wucher was terminatedVloreover, a reasonable persarPlaintiff's position
may not have known that he was injured because DCHA continued to pay his portion of the rent
during the period he disputed thackduepayment’ Therefore, Plaintiff had two years from
November 1, 2013 to raise his Section 1983 claims. Plaintiff did so by filing his complaint on
Octoberl, 2015 within the statute of limitaticmperiod>> DCHA'’s argument thathese claims
are timebarred is unpersuasive.

B. Summary Judgment Will Not Be Granted on Plaintiff's Rental Payment Claims

DCHA argues that summary judgment should be granted as a matter of law as to
Plaintiff's remaining Section 1983 claims bagethis rental payments. Plaintiff's remaining
rent claims allege th&CHA: (a) wrongfully incluédincome that should have been excluded to
calaulate the amount of his rerfb) wrongfully accusd Plaintiff of owing DCHA $1,395 in back

rent; and (fwrongfully terminagd Plaintiff's housing voucherThese three claims are based on

*1 See Bynuml15 F. Supp. 3d at 585 (“A cause of action accrues at the time of the last evesamyeoesomplete
the tort—usually when the plaintiff suffers an injury.”) (citiiach, 589 F.3d at 634).

2 SeeSwift v. McKeesport Housinguth, No. 08275, 2009 WL 3856304, at *6 (W.D. Pa. Nov. 17, 2009) (“The
earliest date plaintiff could have been apprised of defendant’s final desioniwith respect to plaintiff's Section
8 voucher, however, would have been upon theipeof the [haising authority’s] letter to plaintiff, dated March
14, 2006. Until that time, plaintiff could not have known whether defiendias going to reconsider its decision to
terminate plaintiff's Section 8 voucher.”).

10



Plaintiff's theory that his unemployment compensatienddits should not be included as

income when they are awarded in place of excluded apprenticeship earnitigglaplgrwhen

he continued to be enrolled and participate in the MTW apprenticeship program.
As discussed, the Housing Act’s voucher program requires the tenant to paypma @borti

his rent, which is determined by the state housing agency’s calculation eh#mt’'s adjusted

income® Pursuant to HUD regulations, specifically 24 C.F.R. § 5.609(c)(8xmhual

income”for purposes of calculimg a Section 8 tenant’s rental obligatdoes not include:
Incremental earnings and benefits resulting to any family member frdioipeation in
qualifying State or local employment training programs (including trainingrgnag) not
affiliated with alocal government) and training of a family member as resident
management staffAmounts excluded by this provision must be received under
employment training programs with clearly defined goals and objectivesyand a
excluded only for the period duringweh the family member participates in the
employment training progrga™*

However,“annual income’does include: “[p]Jayments in lieu of earnings, such as unemployment

and disability compensation, worker’'s compensation and severance pay (except as provided i

paragraph (c)(3) of this sectior>”
Plaintiff asserts that he was continuously “enrolled and participating” iMTW

program after his termination from the Unitttherefore, he arguékat his unemployment

compensation should be excluded from his income as a “benefgilting[from] participation

in” the MTW progranm?’ He has identified evidence such as his own affidavit, and

correspondence he received from the PHA, which suggesbhtinued participation in the

342 U.S.C. § 1437f(0)(1); 24 C.F.R. $B1,et seq.
424 C.F.R. § 5.609(c)(8)(i),(v).

524 C.F.R. § 5.609(b)(5). 24 C.F.R. § 5.609(c)(3) exempts from annual incoumep-sum additions to family
assets, such as inheritances, insurance payments (including paymentseaittiead accidentnsurance and
worker’s compensation), capital gains and settlement for personal or praysseyg (except as provided in
paragraph (b)(5) of this section).”

%% p|.’s Supplemental Statement of Facts at { 34.
724 C.F.R. § 5.609(c)(8)(v).

11



MTW program after his termination from the Union. Defendant, however, contends that
Plaintiff was no longer participating in the MTW program after he was tetedrieom the
Union, andas suchhis unemployment compensation was properly included as income.
Plaintiff's continued participation in the MTW program, therefore, is a disputédhizic
precludes summary judgment as to Plaintiff's rental payment claims.
V. CONCLUSION

For the reasons stated above, DCHA’s motayrsummary judgment will bgrantedin

part and denied in part. An appropriate order follows.
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