JAJUA v. DIAKON LUTHERAN SOCIAL MINISTRIES Doc. 34

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALICE JAJUA,
Plaintiff, :
V. : CIVIL ACTION NO. 16-4730
DIAKON LUTHERAN SOCIAL MINISTRIES
d/b/a TWINING VILLAGE,
Defendants.

MEMORANDUM OPINION
Rufe, J. March 19, 2018

Plaintiff Alice Jajua, a nurse, filed suit against her former employakddi Lutheran

Social Ministries, allegingace and national origidiscrimination, retaliation, andreostile work
environment in violation of Title VII of the Civil Rights Act of 1964he Pennsylvania Human
Relations Act and 42 U.S.C. § 1981. Defendant moves for summary judgment on all claims.
Forreasons that follow, the motion will be granted in part and denied in part.
l. BACKGROUND

The following facts are undisputed, or where parties have presented aup#iciience,
construed in the light most favorable to Plaintiff as the non-moving party.

Defendant is the owner and operatofiafining Village, a nursing home facility that
provides health care and rehabilitation services to the elderly and didaPlantiff is a
licensed practitioner nurse (“LPN”) who was born in Sierra Leone, lived iniaibed Ghana,

and immigrated to thenited States in 2008.She describes herself bisck’ and speaks with a

142 U.S.C. § 200Qet seq

2 43Pa. Stat. Ann. §51, et seq

3 Stip. Fact] 3.

* Stip. Fact { 1; Pl.’s Exh. A (Jajua Dep.) at 9.

® Throughout her Complaint, her deposition, and her briefing, tiffaiefers to her race as “black,” and her
nationality as “African.” Plaintiff does not identify herself as fiddn American.” Out of respect for Plaintiff, the
Court will adopt the tersishe uses
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discernable accefit.In October 2009, Defendant hired Plaintiff on ancaii-per diem basié.
Throughout the first five years of her employment, Plaingiffleived satisfactory performance
reviews and raisesnd in December 2012, stransitioned ta full-time position®

The allegedliscrimination and retaliatiom this caséoegan around November 2014 and
lasted until Plaintiff'stermination on September 4, 20155tarting inlate 2014, a quality
assurance nurse named NaomlisS, who was later promoted to director of nursing, began
making derogatorgomments to Plaintiff On two occasions, ile Plaintiff was heating her
food in the break roonMs. Salas made derogatagmments about the smell of Plaintiff's
food.!® In addition, wieneverPlaintiff workedovertime, Ms. Salas repeatedly commented that
“Africans come to America and take auvorking hours and moneyand told Plaintiff that “this
is not a place for you” iftee could not finish her job in eight hours Plaintiff reported these
commentgepeatedlyto the Director of Nursing, Charissa Bermingham, latel tothe
Executive Director, Amy Boweft In responseMs. Berminghansimply commentethat
“maybe Naomi igoking,” andmanagemeninade no efforts to stop the offensive conddct.
Other African nursetestified that they heasimilar commentsgainst Africans made by

employees at Bkon.** Ms. Wangole, another nurse of African origin, witnessedtiple

® Stip. Fact { 1; Pl.'s Exh. H (Bermingham Dep.) at 72.
" Stip. Fact 1 3.

8 Pl’s Exhs. B, C; Stip. Fact. 1 4

° Stip. Fact 1 5.

10 Jajua Dep. 40.

1 Jajua Dep47,149-150.

12 Jajua Dep. 124.25.

13 Jajua Dep40-42.

1P| ’s Exh. F (Wangol®ep.) at p. 2424, 35-36; Pl.'s Exh. S (Gboo Dep.) at-PD, 4445.

2



nurses repeatedly telling Ms. Jajua that"sligegn’t speak English,that Africans “come over
here and take our hours,” and that she should go back to her own cuntry.

In January 2015, Plaintiff applied for a transfer from her “second shift” position, which
lasted from 3:00 pm to 11:00 pm, to the more desirable “first shift” position, which lagbed fr
7:00 am to 3:00 pm, so she could care for her son after sthats. Berminghaninterviewed
Plaintiff for the position and found her to be qualifieatting her “Communication Skills,”
“Interpersonal Work Relation,” “Job Skills,” “Attitude,” and/fanagement Potential,” as
“Excellent”” However, Plaintiff was not transferred to her new position for nearly three
months'® During this time, Plaintiff repatedly asked Ms. Bermingham about the transfer, and
was repeatedly told that she would start on the next pay period. At the sanfeldimtef
observedhatnurseof other racesvere being assigned to fill the first shift positionPlaintiff
had previously witnessed other employees quickly transferred from second §rsft $hift,
including Plaintiff's Caucasiarolleague, Lis&° Plaintiff eventually approached Ms.
Bermingham and asked her directly why she was not being transferred asegl,onul
according to the Plaintiff, Ms. Berminghaesponded thdter transfer was being delayed
because “the doctors said because of your acceptyilienot understand you? Plaintiff

reported the situation, including MBerminghan's statement, to the Nursing Home

5P| ’'s Fact{ 55; Wangole Dep. 224, 27, 51

18 Stip. Fact 24; Pl.’s Fact | 14; Wangole Dep. at 25, 26.
7 Stip. Fact] 25-26; Pl.’s Ex. |.

18 Stip Factf 26.

19 Jajua Dep. 389.

2 Jajua Dep. 55, 15051

2 Jajua Dep. 389, 136



Administrator, Cindy Woodwar® Shortly afterwardsiMs. Bermingham transferred Plaintiff to
first shift at the start of the next pay period, on March 18, 2815.

The transfedid not go smoothly foPlaintiff. The unitmanager for first shift was
Amandaleitenbergerywhom at least one nurse had heard make derogatory comments
concerning African food* As part of her role, Ms. Leitenberger was responsible for retievi
the nurses under her supervision so they couldliedadxs but according to Plaintifiyls.
Leitenbergerconsistently refused to relieve Plaints$b that she was often required to wark
entire eight hour shift without a breék Plaintiff complained to Ms. Leitenbergezpeatedly
that this was unfair and asked her why she refused to relieve Plaintiff but didagbdr
nurses?® Plaintiff also complained about the situation to Executive DirectarAmy Bowen?’

Between May and September of 20RHintiff's previowsly satisfactory performance
recorddevolved into a series ofatiplinary investigations and wrigpsthat ultimately led to
her termination.On May 8, 2015, Ms. Bermingham placed Plaintiff on an investigatory
suspension based on an allegation that Plaintiff had been “rough” with a resident itiorepgs
him in his chai® The resident’s complaint did not refer to Plaintiff by name, but instead

described an “African American” nurse or aid who wore a wiggasses® Plaintiff asserts

22 p|’s Facts 2627; Jajua Dep. 383, 3839, 127128,135:Pl.’s Ex. L Bowen Dep). at33.
% Jajua Dep. 3®3, 128 Pl.'s Ex. D Woodward Dep).at 2621.

4 Stip. Fact  8yvangole Dep20.

% Jajua Dep50-52, 61.

% Jajua Dep. 552; Plaintiff's African colleague, ger diemnurse, observed th@aucasiamurses were
regularly relieved to take their breaks, while Plaintiff went withouttneak. Wangole Dep. 42

27 Stip. Fact { 11; Jajua 1224.
8 Def.’'s Ex. R.

#d.; Jajua Dep. 888; Bermingham Dep. 40.
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that she did ot wear a wig, that shead not moved the resident at issue, and that
Ms. Bermingham misidentified her without investigating other nurses who fit theiptéser®
The allegations were ultimately found to be “unsubstantiated,” but Ms. Bermingtaethelss
imposed “disciplinary action and eslucationfocusing on gracious hospitality and resident
sensitivity” on Plaintiff.>> On May 18, 2015, Ms. Berminghassued a written warning against
Plaintiff on the grounds that she had been “rough” and “aggressive” when providirig care.
When deposed, Ms. Bermingham could not recall whether the May 18, 2015 written warning
was based on the same incident reported on May 8,%015.

In August 2015Plaintiff was again suspended based on a separate incident involving
Ms. Leitenberger, during which Plaintiff allegedly refused to take a break Mse Leitenberger
came to relieve her. According to Plaintdf) August 17after she asked Ms. Leitenberger to
relieve her, Ms. Leitenberger abruptly approached Plaintiff and demanded thanshever her
keys and take her break immediat&lyWhenPlaintiff requested additional time to complete her
required tasks before taking her break, Ms. Leitenberger became angry ked avahy*”
Subsequently, Ms. Leitenberger issued a suspension report in which she acainsiéidoP|
“unsatisfactory job performance, inability to complete task in [a] timely manner

inappropriate/unprofessional conduct at nursing station . . . g¢liirjg at nursing stain” and

%0p|.’s Fact 37; Jajua Dep. &B.
3 Def.’s Ex. R; Pl.’s Ex. O.

% Def.’s Ex. T.

% Bermingham Dep. 534.

34 Jajua Dep. 52.

% Jajua Dep. 52, 999.



“refusing to take break®® The report attachesi4Employee Witness Statemerdbcumenting
an interview with theesident’s family member who statéthtshe did not recall hearing
anything on the day of trelegedincident, but that Plaintiff had been “abrupt” and “difficult to
understand” in the pasiThe particulafamily membeiinterviewedwas known to be a chronic
complainer within the nursing honié.

A few weeks later, 0 September 4, 201Plaintiff was erminated by Ms. Leitenberger
and Billie DeRemer, Diakon’s Employee Relations Manager. The assepetusrior the
termination was an alleged incident on September 1, 2015, during which a family member of a
resident “complained that nurse did not care for resident on 9/1/15 in a professionalsiginor [
and stated that the “nurse was unable to identify a medication that she gagsidet /*®
According to Plaintiff, on the day in question, she had provided blood pressure medication to the
residentard identified the medication when ask&d.

Ms. Jajua was replaced by a Caucasimployee, Belinda Janiszeqéki.
. STANDARD OF REVIEW

“The underlying purpose of summary judgment is to avoid a pointless trial in cases
where it is unnecessary and would only cause delay and expémsedurt will award

summary judgment on a claim or part of a claim where there is “no genuine dispgutny

3¢ Def.’s Exhibit U.

37Pl.’s Ex. Q (WenerDep) at 3336, 62
BPI’SEX. W.

%9 Jajua Dep. 10809, Exhibit Z.
“OP|.’s Exh. X at Rog. No. 7.

*Walden v. Saint Gobain Car823 F. Supp. 2d 637, 641 (E.D. Pa. 2004) (ciBegdman v. Mead
Johnson & Cq.534 F.2d 566, 573 (3d Cir. 1976)).



material fact and the movant is entitled to judgment as a matter of{avfact is “material” if
resolving the dispute over the fact “might affect the outcome of the suit undevisrming
[substantive] law.** A dispute is “genuine” if “the edience is such that a reasonable jury could
return a verdict for the nonmoving part{/.”

In evaluating a summary judgment motion, a court “must view the facts in the light mos
favorable to the nomoving party,” and make every reasonable inference irptiray’s favor?®
Further, a court may not weigh the evidence or make credibility deterariadti Nevertheless,
the party opposing summary judgment must support each essential element of theopposit
with concrete evidence in the recdfd“If the evidence is merely colorable, or is not
significantly probative, summary judgment may be granf@diherefore, if, after making all
reasonable inferences in favor of the non-moving party, the court determinténetkas no
genuine dispute as to any matefait, summary judgment is appropriate.

1. DISCUSSION

Defendant moves for summary judgment on each count of the Complaint, including

Plaintiff's claims of race and national origin discrimination, retaliation, asdile work

environment.

“2Fed. R. Civ. P. 56(a).

“3 Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986)

*1d.

“*5Hugh v. Butler CtyFamily YMCA 418 F.3d 265, 267 (3d Cir. 2005).
“°Boyle v. @y. of AlleghenyPa, 139 F.3d386, 393 (3d Cir. 1998).

" Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986).

8 Anderson477 U.S. at 2480 (internal citations omitted).

9 Wisniewski v. JohaManville Cap., 812 F.2d 81, 83 (3d Cir. 1987).
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A. Race and National Origin Discrimination

Plaintiff asserts race and national origin discriminatioer Title VII and the PHRA,
and race discrimination under 42 U.S.C. § 1981 plaintiff may prove disparate treatment
discrimination by her employer using eitlirect evidere of intent to discriminate or indirect
evidencefrom which a court codlinfer intent to discriminaté’ The court will consider
evidenceas “direct” when thevidencas “so revealing of [discriminatory] animughat it is
unnecessary tety ona burden shifting framewor Direct evidencémust be strong enough
‘to permit thefactfinder to infer that a discriminatory attitude was more likely than not a
motivating factorm the [defendant's] decision’. . . [and] #nadencemust be connected to the
decision being challenged by the plaintitf.”

In the absence of direct evidence, courts evaluate indirect evidence of disebiminat
using theMcDonnell Douglas Corp. v. Greé%burdenshifting framework. UnderMcDonnell
Douglas the plantiff must first establish @rima faciecase of discmination by showing that
(1) she is a member of a protected class; (2) she qualified for the positiorhe saght to
attain or retain; (3)l& suffered an adverse employment action; and (4) the action occurred under
circumstances that could give rise to an inferesfdatentional discriminatiori’ If a plaintiff

establishes prima faciecase, the burden shifts to the employer to “articulate some legitimate,

0 Turgeon v. Marriott Hotel Servs., IndNo. 994401, 2000 WL 1887532, at *5 (E.D. Pa. Dec. 27, 2000)
(citing Pivirotto v. Innovative Syslnc.,191 F.3d 344, 352 n.4 (3d Cir.1999)).

*1 Andersonv. Wachovia Mortg. Corp621 F.3d 261, 269 (3d Cir. 201@uotingWalden v. Georgia
Pacific Corp, 126F.3d 506, 512 (3d Cir. 1997)%cott v.Genesis Healthcare, IndNo.150916 2016 WL
4430650, at *8 (E.D. Pa. Aug. 22, 2016)

2 Anderson 621 F.3d at 26@quotingWalden 126 F.3d at 513515516)(internal quotation marks
omitted)); Scott, Inc.2016 WL 4430650, at *8@internal citations omitted)

3411 U.S. 7921973)

> 3arullo v. U.S. Postal Send52 F.3d 789, 797 (3d Cir. 2003).
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nondiscriminatory reasdrior the adverse action against the employe&he plaintiff then must
establish by a preponderance of the evide¢natthe employes proffered reasons were merely
a“pretext for discrimination, and not the real motivation for the unfavorable job acfioh.”
plaintiff may demonstrate pretext, and so degeatotionfor summary judgment, by eithe)'
discrediting the proffered reasons, either circumstantially or diremtky) adducing evidence,
whether ciramstantial or direct, that discrimination was more likely than not a motivating or
determinative cause of the adverse employment action.”

Here, Plaintiff assertsace and national origin discrimination based on 1) Defendant’s
delay in transferring heo first shift;and2) Defendant’disdplinary actionsagainst her
culminatingin hertermination.

1. Discriminatory refusal to transfer

At the outsetDefendant contends that Plaintiff's delay in transferring Plaidti#fs not
constitute a cognizabkdverse employment actias a matter of lawThe Court disagree#\n
“adverse employment action” is an action that is “serious and tangible encaiggr tan
empoyee’s compensation, terms, conditions, or privileges of employn&ntd meet this
standard, thadverse actiomust be more disruptive than a “mere inconvenienteHere,
Plaintiff has provided evidence that for nearly three months, Defendant denisdfRiahift

transfer for which she had been found qualified, opinigl the opening with nurses of other

55 sarullo, 352 F.3d at 797.

®Id.
" Fuentes v. Perski®2 F.3d 759, 764 (3d Cir.1994).
%8 Storey v. Burns Int'l Sec. Servic890 F.3d 760, 764 (3d Ci2004)(citations omitted)

%9 Glanzman v. Metro. Mgmt. Cor290 F. Supp. 2d 571, 582 (E.D. Pa. 20aff)d, 391 F.3d 506 (3d Cir.
2004)



races Plaintiff has also presented evidence that first shift was generally msiralule for the
nurses at Diakon, and thaefendant’s refusal to transfer her impeded Plainte#bBdity to care
for her son after school. Courts have found similar facts suffieient to establishn adverse
employment actionSpecifically, he Third Circuit has held thatchange in shifnay materially
affect the termsind privileges of an epibyee’semployment? andat least oneourtin this
circuit hasreached theame conclusion with respect to the deniah tfansfer or a delay in
promotion®*

In arguing to the contrarfpefendantelies primarily ortwo cases from other circuits,
which the Court finds unpersuasive hele Amro v. Boeing C¢P the @urt held thathe
plaintiff could not assert an adverse employment action based upon the defendantis delay
transferring hinto a different positioi®> But there, theourt foundthat the plaintifffailed to
establisithat there had beemctual positions for which he was qualified and which he was
denied.® Similarly, inIngram v. Brink’s, Iic.,°® the ourt held that a delay ithe gaintiff's

promotion was not actionable because it constituted “nothing more than delays in sfendeci

9 Mondzelewski v. Pathmark Stores, |ri62 F.3d 778, 788 (3d. Cir. 1998Assigning an employee to an
undesirableschedule can be more than a ‘triviaf’ minor change in the employee’s working conditionsé&g also
Clemena v. Philadelphia Coll. of Osteopathic Méth.17-428, 2017 WL 3453338, at *5 (E.D. Pa. Aug. 11, 2017)
(recognizing denial of transfer claim but dismissing for failure to allEdgments with sufficient specificityfjocca
v. City of PhiladelphiaNo.10-1289, 2011 WL 1155880, at *2 (E.D. Pa. Mar. 2811) (recognizing deal of
transfer and shift changes adverse actipnSalvato v. SmittiNo.13-2112, 2013 WL 3431214, at *8 (E.D. Pa. July
9, 2013) (citingSeldon v. Nal'R.R. Passenger Corpl52 F.Supp.2d 604, 609 (E.DPa.2006) (“[F]ailureto
transfer an employee to a position to which she was qualified can alsdwteran adverse employment actio.”)

¢l See, e.gHarley v. PaulsonNo. 07-3559 2008 WL 5189931, at *3 (D.N.J. Dec. 9, 200@)ding that
allegations that an employdelayed promotinghe plaintiff until 2006andrefused to adequately accommodate his
back injury by permitting a temporary transfer, if taken as true, afieisof to suggest that he suffered an adverse
employment action altering his compensation, teaosgditions, or privileges of employmént

62232 F.3d 790 (10th Cir. 2000).
831d. at 79798.
®1d. at 798.

%5414 F.3d 2271st Cir.2005)

10



making process‘?’5 There, the court noted that no one else was hired for the management
position at issue during the period of delay in promoting lai@tiff. By contrastjn this case, a
reasonable fact findeould conclude¢hat Ms. Bermingham'’s delay in transferring Plaintiff to
first shift was more thathe result of administrative delays because there was an open position
for which Plaintiff had been found glified, and becaudelaintiff observed nursed other races
being transferredto first shft during the period of delay. Accordingly, Plaintiff has presented
sufficient evidence that the delay in her transfer constituted an adverseg/e@pl@ction.
Defendantlso contends that Plaintiff has not providedficient evidencéo support an
inferenceof discriminatory intent. Specifically, Defendant assertsdhgtstatement biyls.
Berminghanthat Plaintiff's transfer was delayed because of her accent diraot evidence of
discrimination because amployer can legitimately consider an employee’s oral
communi@tion skills in evaluating his or hqualifications But in this casgat the time Ms.
Bermingham made the alleged statement conegrRlaintiff's accent, Plaintifiad already been
found qualified forthe transfer at issuéncluding with respect to her “communication skilfg.”
Moreover,at the time, Plaintifhad worked at Twining Mage for over five years without
documenteadoncens abouherability to communicateand Defendant has offered no
explanation fowhy her work on an earlier shift would require different oral communication
skills than her worlon a later shift Finally, the fact that Ms. Bermingham immediately
processed the transfer after her comments were reported to the executive fdirgeor
supportghe inferencehatherdelay was not motivated by legitimate concerns regarding

Plaintiff's qualificatiors.

% d. at 231.

5"Pl's Ex. I.
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Moreover, gen withoutdirect evidencef discriminatory intentPlaintiff hasprovided
sufficientindirect evidence to sustain an inference of discrimindiased on Plaintiff's race and
national origin Plaintiff was eligible for the transfer, but has adduced evidence thaattséer
wasdelayed for three months while nureéother races were being transferred to first ghift
her place She alsadentified aCaucasiarcolleague Lisa,whowas transferred tanother shift
without the delay that attended Plaintiff's transf&éforeove, Ms. Bermingharts refusalto
addreszomplaints concerning derogatory comments nigdether nurses could further support
an inference of discriminatory intent.

Accordingly, a reasonable fact findewuld conclude that Defendant’s delay in
transfering Plaintiff to first shiftwas an adverse employment action that wasvaied by
discrimination based on race and national origin. Defendant’s motion will be detthed wi
respect to this claim.

2. Discriminatory Disciplinary Actiongnd Termination

With respect to Plaintiff’'s discrimination claims based on her termination and the
preceding disciplinary actionBefendantontends that Plaintiff has failed to establish that
Defendant’s proffered justifications are pretextual. The Court addressesféheldisciplinary
actions at issue in turn.

a. May 2015 Disciplinary Actions

Construing the evidence in the light most favorable to Plaiatféct findercould

conclude that the May, 2015investigatory suspension and May 18, 20&hkten warning

agairst Plaintiff both arose from an incident in which a resident complained that agrurse

12



clinical nurse assistant, who was African Ameriocaore a wig, and had glasses, was abusive in
repositioning the resident in his ch&ir.

Defendant asserts that thesulting disciplinary actions caat be pretextual because
Defendants obligated by law and its own written policies to investigate and address all
allegations of abuse made by a resident. How&lantiff contends thategardless of
Defendant’s dutyd investigateMs. Bermingham unjustifiably chose to discipline Plaintiff
rather than investigat@her nurseand aidesvho were not of recent African origin, amaore
accurately met the resident’s description. Plaintiff's testimony that shenigtekery
identified in conjunction with evidence of Ms. Bermingham'’s earlier statements congernin
Plaintiff's accent and her refusal address derogatory comments made against Plaintiff in the
workplace,may support a claim of national origin discriminatlmased on Ms. Bermingham’s
decision to investigate Plaintiff rather than other nurses who were not of rédeahArigin.
However, the evidence shows that the resident identified the nurse’s race, amddt@eentiff
cannot establish that race disemation motivated Defendant’s investigation

Accordingly, at trial, Plaintiff will be permitted to assert a claim of national origin
discrimination, but notace discriminationhased orthe May 2015 disciplinary actions against
her.

b. August 201®isciplinary Action

Plaintiff was disciplinarily suspended in August 2015 based on Ms. Leiteniserger
allegations that Plaintiff yelled loudly across the nursing staéiod actedlisrespectfuy
towardspatiens and their visiting familiesDuring her depo$ion in this casgPlaintiff testified

that theallegations are false, and tlwat August 17, 2015, after Plaintiff had asked Ms.

% Def.’s Exhs. R, T; Bermingham Dep.-53; JajuaDep. 8288.
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Leitenberger to relieve héor a breakMs. Leitenbergeabruptlyapproached Plaintiff while she
was administering medicatido a resident and demanded that she take a break and hand over
her key to her medication kiogkamediately®® When Plaintiffasked Ms. Leitenberger to wait
until she had completed her necessary tadks Leitenberger became angry and left the s€&ne.

Plaintiff's testimony is sufficient to create a genuine dispute of fact oeerrddibility of
the assertions underlying the August 2015 disciplinary acoreasonable fact finderould
choose to credit Plaintiff's version of the events on August 17, 2015 over the account provided in
the disciplinary report ancbncludethat Defendant’s allegations were pretextualccordingly,
Plaintiff will be permitted to proceed with her race and national origin discrimmekzoms
based on her August 2015 disciplinary suspension.

c. SeptembeR015 Termination

Defendant asserts that Plaintiff's termination Wwased on Plaintiff's past disciplinary
actions andriggered bya complaint from a resident’s daughadiegingthat Plantiff was unable
to identifythe resident’s medication. In response, Plaintiff testified during her depas$iat
she correctly identified the medication to the resident, and that the allegegeonst her are
implausiblebecause even if she was not familiar with the resident'sqagain, she could easily
look up the medication on the computer or on her pHbriéo written statements or testimony
from the family membehave been producednd Ms. Leitenbergdras given conflicting

accounts of the manner in which she received the family member's confplamlight of the

% Jajua Dep. 52.
1d. at 52, 9899.
"1 Jajua Dep. 10406

2P|.’s Ex. K (Leitenberger Dep at 6364, 6263 (testifying that the family called her twice and
complained about Plaintiff over the phonB).s Exh. AA (Leitenberger Unemployment Proceedings Transcript) at

14



conflicting testimony of Ms. Leitenberger and Plaintiff, theraigenuine dispute of material fact
concerninghis incident. Moreover, Bl Leitenberger testifiethat the only other employee
terminated durindgpertenure was provided with performance improvement plan and a final
warning termination, while Plaintiff was not provided with the same administrative'ste
This, in conjunctio with Plaintiff's extensive history cfatisfactory performance reviewad
evidence oMs. Leitenbeger’s past hostility towarBlaintiff, would allow a reasonable fact
finderto conclude that Dehdant’s grounds for terminatijaintiff were pretextuaf®

B. Retaliation

To establish @rima faciecase of retaliatiomnder theMcDonnell Douglagramework,
Plaintiff must bring forth evidence thélt) she engaged in a protected employee activity; (2)
Defendantook an adverse employment action aftecontemporaneous with the protected
activity; and (3) a causal link exists between the protected activity anduaesa
action”® Activities protectedrom retaliation includéhe initiation of formal EEOC proceedings
as well as'informal protests of discriminatory employment practices, including making
complaints to management”For an informal employee complaint to constitute a protected
activity, “it must be possible to discern from the context of the statement that theyeenplo

opposes an unlawful employment practi€é If Plaintiff can establisk prima faciecase of

11-12 (testifying that the family member approached Ms. Leitenberger iomepsiled her aside, and asked her to
switch assignments for her mothdbeRemer Dep. at 24.

3 Leitenberger Dep38-41.

" See St. Mary’s Honor Ctr. v. Higks809 U.S. 502, 511 (1998)The factfinder's disbelief of the reasons
put forward by the defendant (particularly if disbelief is accompaniezidyspicion of mendacity) may, together
with the elements of the prima facie case, suffice to show intentional disation'’).

> Danids v. Sch. Dist. of Phila982 F. Supp. 2d 462, 482 (E.D. Pa. 2Qt&htion omitted) aff'd, 776
F.3d 181 (3d Cir. 2015)

® Curay-Cramer v. Ursuline Aad. of Wilmington, Dela450 F.3d 130, 135 (3d Cir. 2006)
1d. (citation omitted).
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retaliation, the burden shifts to Defendant to articulate aretatiatory reason for the adverse
employment action, which Plaintiff can then rebut with evigeof pretext®

Defendant contends that Plaintiff has faile@stablisithat she engaged in any protected
activity. Plaintiff has testified thathe(1) complained to Cindy Woodward regarding the delay
in her transfer and informed her of MBermingham’spurported reasons for the del&y(2)
complained to Ms. Bermingham and Ms. Bowen concerning derogatory comments nidsle by
Salas®® and (3) complained to Ms. Leitenberger and Ms. Bowen concerning Ms. Leitertberge
refusal to relieve Plaintiffor her breaks$®

A reasonable fact finderould conclude that these complaints to management, in context,
were discerniblyirected todiscriminatory conductFirst, Plaintiff's repetition of Ms.
Bermingham’s and Ms. Salas’s statements concgfiaintff's accent and foodvould lead a
reasonable person to discern that Plaintiff was alleging discrimination onsieebaational
origin. SecondPlaintiff testified thain complaining about Ms. Leitenbergefalure to relieve
her, she specifically pointed to Ms. Leitenberger’s willingness toveeti¢her nurse¥ Plaintiff
also testified that to her knowledgge was théonly black full-time nursethere” ®* from which
areasonable fact findeould conclde from this testimony that Plaintiff was making a

discernible complaint of raaiscrimination®*

8 Daniels v. SchDist. of Philadelphia776 F.3d 181, 193 (3d Cir. 2018)unn v. Mercedes Benz of Ft.
Washington, Ing.No.10-1662, 2012 WL 424984, at *4 (E.D. Pa. Feb. 10, 2012)

9 Jajua Dep. 333, 3839, 127128, 135.
81d. at 4042, 4647.

8 Jajua Dep. at 552, 122123, 143.

82 Jajua Dep. at 12223.

8.

8 Although Defendant disputes Plaintiff's assertion that there were ro loitck full time nurses at
Diakon, a reasonable fact finder could reach the same conclusion so long ad Riaintdasonably perceiveal he
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Defendant alsgontendghat even ifPlaintiff could establish prima faciecase of
retaliation Plaintiff has failed to show th&lefendant’s proffered reass for disciplining and
terminatingherwere pretextual This argument fails for the same reasons discussed above with
respect to Plaintiff's discrimination claim&pecifically,Plaintiff provides alternative aounts
of each of the incidentgiving rise to the disciplinary actioisat together with her history of
satisfactory performance, and the proximity in time between her protetieities and the
disciplinary actions in question, are sufficient to raise genuine disputesexahfact as to
pretext.

C. Hostile Work Environment

To prove a hostile work environment claim under Title VII, 81981, or the PHRA,
Plaintiff must establish that (1) skaffered intentional discrimination; (2) the discrimination
was severe or pervasiM@) thediscrimination detrimentally affectdeer, (4) the discrimination
would have affected a reasonable person in the same position; #mer€Sk a basis for
employer liability®® In determining whether the conduct at isssufficiently severe or
pervasve, a courtconsiders the frequency of the discriminatory conduct; its severity; whether it
is physically threatening or humiliating, or a mere offensive utteranceyhetther it
unreasonably interferes with an emplogework performance®

Here, Plaintiff offers evidenced the followingallegedconduct: 1) employeest Diakon
including Ms. Salas, who later became director of nurgiagymented that Africans carte

America to take the money and jobs of others, and specifically made such dsrtorfaintiff

one of few black nurses whom Ms. Leitenberger was responsible fringli MoreoverPefendant has not
pointed pecifically to other black fultime nurses whom Ms. Leitenberger was responsible for reliehirnignstead
points generally to otheldck and African employees at Diakon. Def's Resp. toF&ply at4 n.2.

8 Dykes v. Marco Grp., Inc222 F. Supp. 3d 418 (E.D. Pa. 2016)

8d. at 430 (citation omitted).
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when she took on a double shift or stayed past the end of het’ {RijftVs. Salasnade
derogatory comments about Plaintiff’'s food, and others asked derogatorpsiestout life in
Africa (e.g, whether Africans lived in treeend whether they wore shoé&8)3) Ms.
Bermingham intentionally delayed Plaintiff's transfer to first shift becafiser accent® (4)
Plaintiff was repeatedly disciplined following her transfer to first sHi¢6) Plaintiff's unit
manager, Ms. Leitenberger, whasée was to relieve the msgsunder her supervision on first
shift, refused to relieve Plaintiff, forcing her to work eight hour shifts witlduteald* (6) on
one occasion, when Plaintiff asked Ms. Leitenberger to relieve her, Ms. Legenbarshly
ordered Plaintiff to take a break immediately, and disciplined her when she askedifional
time to complete her task

Defendant arguehatthese events are insufficient to establish the third prong of
plaintiff's prima faciecase The Court diggrees.First, contrary to Defendant’s contention,
discriminatory conduct need not be both severe and pervasive to form the basis ité avbdst
environment claim. Under the Third Circuit’s holdimgCastleberry v. STI dup, the “sevee
or pervasive element is disjunctivé® Secondthe allegedierogatorycomments made against
Plaintiff, when coupled with the delay in her transfer and disciplinary actgass her, could
lead a reasonable fact finderconclude that Defendant’s condugts both severe and pervasive

enough to alter the conditions of Plaintiff’'s employment.

87 Jajua Dep. 4@1, 45, 47; Pl.’s Exh. S (Gboo Dep.) at12, 1819, 2829, 54.

8 Jajua Dep. at 40, 45; 14D; Wangole Dep. at 2P5, 2728, 3436, 5152; Gboo Dep. at 425.
8 Jajua Dep. 389, 136.

“Def’s Exhs. R, T, U, V.

°1 Jajua Dep. 562, 6061; Wangole Dep. at 42.

92 Jajua Dep. 52, 9801.

9 Castleberry v. STI Grp863 F.3d259,265(3d Cir. 2017)
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Defendant also contends thilaé disciplinary actions against Plaintiff cannot form the
basis for a hostile work environment claim because they metwated by legimate reasons
But for the same reasons discussed above with respect to Plaintiff's distiomiand
retaliation claimsa reasonable fact findeould conclude that Defendant’s stated reasons were
not credible.
V. CONCLUSION

For the reasons discussed above, Defendant’s motion will be gesmtteRlaintiff's race
discrimination clainbased othe May 2015 investigatory suspensiordasritten warning

against herand deniedh all other respectsAn order follows.
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