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IN THE UNITED STATES DISTRICT COURT
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and as Eecutrix of the Estate of :
John A. Galante : NO. 16-5198
Plaintiff :
V.

FINANCIAL INDUSTRY REGULATORY
AUTHORITY, INC., etal.
Defendants

NITZA I. QUINONESALEJANDRO, J. MAY 2,2018
MEMORANDUM OPINION
INTRODUCTION

Beforethis Courtarecrossmotionsfor summaryjudgmentfiled pursuanto FederalRule
of Civil Procedure Rule’) 56 by Defendant SurLife AssuranceCompanyof Canada(“Sun
Life”), [ECF 38], and by Plaintiff BarbaraGalante (“Plaintiff’), [ECF 40].> Thesecross
motionsstemfrom a complainfiled by Plaintiff, in herown nameandasExecutrixof theEstate
of JohnA. Galante (“Galanté), underthe EmploymentRetirementincome Security Act of
1974,asamended(*ERISA"), 29 U.S.C. §101,etseq. [ECF1].

In her complaint,Plaintiff assertaunder 29U.S.C.8 1132(a)(3)(B) dreachof fiduciary
duty claim against Surife in relationto the denial of her beneficiaryclaim underaninsurance
welfare benefit plan (the “Plari’), establishedmaintained,and sponsoredby the Finarcial

Industry Regulatory Authorityinc., (“FINRA"), Galantés employer The Planprovides short-

! In adjudicatingthe pendingcrossmotionsfor summaryjudgment this Courthasalso considered

Plaintiff's exhibitsin supportof her motion forsummaryjudgment [ECF 41,42], SunLife’'s responsén
oppositionto Plaintiff's motion for summaryjudgment, ECF 46], Plaintiff’'s responsen oppositionto
SunLife’s motionfor summaryjudgment,[ECF 44], SunLife’'s notice of supplementaauthority,[ECF
56], andPlaintiff's responsé¢o the noticeof supplementahuthority. [ECF 58].
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term and longterm disability benefits and life insurance coverag® FINRA's participating
employees.

Sun Life, as the insurerand claim administrator of the Plan disputesPlaintiff's
allegationsandargueghatwhenGalantedied hewasnolongerinsuredand thereforetherewas
no breachof anyfiduciary dutiesin administeringhePlanor in denyingcoverage.

Theissuesraisedin the parties respectivemotions haveébeenfully briefedandareripe
for disposition. For the reasonsset forth, SunLife’s motion for summaryjudgmentis granted
and Plaintiff's motion for summaryjudgmentis denied. Consequentlgummaryjudgmentis

enteredn favor of SurLife.

BACKGROUND

ERISA is a federal statute that establishies minimum standards for most voluntarily
established pension and health plans in private industprotectindividuals participating in
these plans. ERISA requires plans to provide participantsimvggbrtantplaninformation such
asthe plan features and funding; provaifduciary responsibilitiesfor those who manage and
control plan assets; requires plans to establish a grievance and appeais forogarticipants to
get benefits from their plans; and gives participants the right to sue fortbearedi breaches of
fiduciary duty. See29 U.S.C. 88 1001-1461.

To provide context to thearties’ crossmotions for summary judgment,dagest ofthe

relevant factss appropriatgto wit: 2

2 The facts are derived from the parties’ respectivebriefs and submissions. Becausethis Court

concludeghat SunLife is entitledto summaryjudgment,to the extentfacts are disputed suchdisputes
arenoted andif material,construedn Plaintiff's favor. Factsassertedy aparty and supported bthe
recordthat are uncontestedy the other party, whetherdirectly or by implication, are takento be true.
SeefFed.R. Civ. P.56(c).
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In 2005, JohrA. Galante(“Galant€) commencechis employmentwith
FINRA. (Pl's Br. [ECF 40-3]at4). As partof hisemploymentbenefits,Galante
maintaineda “basi¢ group life insurance policy of $173,000.08t no costto
Galantewith an“optional” supplemental groulife coverageof $260,000.00(the
“Policy"), * for which Galantepaid monthly premiums by payroll deductiond .
The Policy was issuedby Sun Life, and BarbaraGalante (Plaintiff), Galantés
spousewasthenamedbeneficiary (SunLife’s Mot. [ECF 38]at | 4).

FINRA was Galantées employer and sponsor of SunLife’s group
insurance planyhichis governedy ERISA andis selfadministered.SunLife is
the claims administratorand a fiduciary of the Plan* The Planis subjectto
Marylandlaw.”

On March 3, 2013,Galante thensixty-five yearsold, wasdiagnosedvith
a congestiveheartfailure conditionand stopped working(Pl.'s Br. at4). Under
the terms of the Policy, becausehe was sixty-five yearsold when he stopped
working, his insurance coverage contindedtwelve monthswith the payment of
premiums. (Policy at 30). Galantediedon July 28, 2015(Pl.’s Br. at6).

After leaving hisemploymeniandprior to his deathGalantecontinuedio
remit his monthly insurance premium paymetat&INRA. FINRA forwardedthe
premium paymentswedby all coveredemployeedo SunLife in a monthly gross
lump payment. I@d. at5).

Galantedid notexercisehis optionto converthis groupinsurancepolicy
to anindividual policy®

After Galantedied, Plaintiff filed a claim for the life insuranceproceeds
shebelieval were owedto her. Sun Life deniedthe claim on the groundsthat
whenGalantestopped working oMarch 3, 2013, hevassixty-five yearsof age
and that pursuantto the termsof the Policy, his insurancecoverageceasedon
March 3, 2014 whenGalantefailed to convert theexpiredgroup insurance policy
to anindividual insurance policy[ECF 38-4, 38-6].

8 A copy of thePolicyis docketedasECF38-1.
4 Theprimaryresponsibilityof fiduciariesis to runthe plansolelyin theinterestof participantsand
beneficiariesand for theexclusivepurposeof providing benefitgo participantsandtheir beneficiaries.
29 U.S.C. 8104(a)(1)(A).

° It is undisputedhat Marylandlaw appliesin this case,to the extentnot preempted b¥ERISA.
(SeePolicyat1) (“This Policyis deliveredin Marylandandis subjectto thelaws of thatjurisdiction.”).

6 Plaintiff contendsthat Galantehad not beeninformed ofhis right to makethe conversiorand,
therefore did notexerciseghatoption. (SunLife’s Mot. I 13;Pl.’s Resp.[ECF 44], 1113, 20).



Plaintiff filed an unsuccessfuladministrative appeal of the denial of
benefits On SeptembeB0, 2016 Plaintiff filed this civil actionassertingaclaim
for breachof fiduciary duty against Suhife. [ECF 1].

The partiesdo not disputehat Galantewaseligible for coverage undehe Policy while
employedby FINRA and, at a minimum, for an additionaltwelve monthsafter he stopped
working dueto illness. The parties disagree, however, on whether Suife breachedits
fiduciary dutiesto Galantein its administrationof the Plan interpretationof the Policy, andin
denyingGalantecoverageparticularlyin regardsto notifying Galanteof his right to convert the
group policyto an individual policy priorto the group policy’sexpiration As noted,Galante
died almostsixteenmonthsafter his group coverageerminatedin March 2014 pursuanto the
termsof thePolicy.

ThePolicy provisionsrelevantto this dispute provide:

Termination of Employeés Insurance

An employee will ceaseto be insured onthe earliest of the
following dates:

* * *

the end of themonthin which employmenterminates. Ceasingo

be Actively at Work will be deemedterminationof employment,
except:

the Policyholdemay continuethe insuranceoy paying therequired
premiumssubjectto the following:

* % %

ForLife Insurance-insurangeay be continuedor up to 12 months
after an Employeeis absentfrom work dueto Injury or Sickness.
However, if an Employeeis under age 65, the Employe may

continuean Employeesnsuranceuntil the earlierof [] thedatethe

Employeeattainsage70; or [] the datethe Employeeis no longer
receivingLong TermDisability benefitsunderthe Employets plan.

(Policy at 30).

To convertfrom group coveragt individual coveragethe Policy provided:



If all or part of an Employeés Life Insuranceceasesor reduces
due to:[] terminationof his employment;or [] terminationof his
membershipn anEligible Class. . .thenthe Employeemay apply
for an individual policy on hisown life up to the amountthat
ceased.

(Policyat 19).
To convertto anindividual policy, a:

written applicationmust bemadeto SunLife alongwith payment
of the first premium, within the 31 day periodthe 31 day
conversion period) followinghe date the insuranceceasesor
reduces. If the Employeeis not given notice by the Employer of
this conversion privilegewithin 15 days following the date his
insurancecease®r reducesthe Employeeshall havean additional
15 daysto exercisethis conversion privilege.n no eventwill this
conversiorprivilege be extendedbeyond 6@aysfollowing the 31
day conversion period.

(Id. at 20).

Galantestopped working oMarch 3, 2013, dudo anillnessandcommencedeceiving
disability benefits. (Pl.'s Br. at 4). Under the specific terms of the Policy, describedabove,
becauseGalantewas sixty-five yearsold when he stopped workingGalantewas permittedto
continuepayingfor andreceinng his group insurance coverafge a period otwelve months, or
until March 3, 2014. Thereafter Galantehad at most, ninety-onedaysfrom March 3, 2014to
convert his group policto anindividual policy. (SunLife’s Mot. § 20; ComplEx. F). Thereis
no disputeghatGalantedid not convert his group polidg anindividual policy.

Also relevantto our analysisare provisions of theAdministrative ServicesAgreement
(the “Agreemerit), betweenFINRA and SunLife, which delineatedhe parties responsibilities
for administrativeservices [ECF 38-3]. Therein,FINRA agreedinter alia, to:

a. Provide Sun Life with a weekly report listing all Plan
participants and dependents whose coverage has terminated, in

whole or in part, under the Policy (collectivelyPlan
Participant%) who may be eligible to apply for the Conversion



and Portability Prileges under the Policy (théWeekly
Report);

b. Be solely responsible for determining the Plan Participants to
be listed on the Weekly Report;

c. Provide the Weekly Report in a format to be agreed upon by
the parties;

d. Provide the following information on the Weekly Report for
each Plan Participant: (a) the Plan Particisaname, address
and phone number; (b) the date the Plan Particpagroup
insurance coverage terminated; (c) the date the Plan Participant
last worked; (d) the amount of coverage that tHanP
Participant is eligible to convert or continue; and (e) any other
information reasonably needed by Sun Life to carry out its
obligations under this Agreement; and

e. Provide notice to Sun Life for each Plan Participant who is
eligible to apply for Conversion and Portability Privileges
under the Policy within 30 calendar days of the termination of
the Plan Participabd coverage under the Policy.

(Agreement at 2).In exchangeSun Lifeagreedinter alia, to “providecertain norfiduciary and
nondiscretionary administrative services to proviasgice to Plan Participants identified by
[FINRA] on the Weekly Report of their right to exercise the Conversion and Portability
Privileges under the Policy.”ld.).
Under theterms ofthe Agreementif FINRA did not provideSun Life with the above

informationthen

(@ Sun Life shall be relieved of any obligation under this

Agreement to provide notice to any Plan Participant to whom it

otherwise would have been obligated to provide notice . . . and (b)

[FINRA] shall be solely responsible for notifying any such Plan

Participant that he or she may be eligible to apply for the
Conversion and Portability Privileges under the Policy.

(Id.). The Agreement also provided th&lanParticipants not named on the Weekly Report will
not be allowed an extension of time in which to file an application to exerélsgikege (other
than as permitted by the Policy) and must file their application within the deadlinfestisen

the Polig” and thatSun Lifehas ‘ho duty to send a Notice to a Plan ParticipefEINRA] fails



to comply with the requirements of sections A.1.a, A.1.d, or A.1.e, or provides inaccuratg cont

information from the Plan Participantld(at 3).

LEGAL STANDARD

FederalRule ofCivil Procedure (“Rule”) 56 govermssimmaryjudgment motiorpractice.
Fed.R. Civ. P.56. Underthe rule, summaryjudgmentis appropriate if the movant showthat
thereis no genuine disputasto any materialfact and the movants entitledto judgmentas a
matterof law.” Id. A factis “material if proof ofits existenceor nonexistencamight affectthe
outcome of thditigation, and a disputes “genuine”if “the evidencds suchthat a reasonable
jury couldreturnaverdictfor the nonmovingparty” Andersorv. Liberty Lobby,Inc., 477U.S.
242, 248 (1986).UnderRule 56, the court mustew the evidencén thelight most favorablé¢o
the non-movingarty. Galenav. Leone 638 F.3d 186, 19@&d Cir. 2011).

Generally,Rule 56(c) provideghat the movanbearstheinitial burden of informing the
court ofthe basisfor the motion andidentifying those portions of theecordwhich the movant
“believesdemonstratéthe absenceof a genuinassueof materialfact” CelotexCorp.v. Catrett,
477 U.S. 317, 323 (1986).This burdencan be met by showingthat the nonmovingparty has
“fail[ed] to makea showingsufficientto establishthe existenceof an elementessentiako that
partys cas€. Id. at322. After the movingparty hasmetits initial burdensummaryjudgments
appropriatef the nonmovingpartyfails to rebut the movingartys claim by “citing to particular
parts of materials in the record, including depositions, documentg]ectronically stored
information, affidavits or declarationsstipulations . . . admissionsinterrogatoryanswers,or
othermaterial$ thatshow a genuinssueof materialfact or by “showingthatthematerialscited
do notestablishthe absenceor presenceof a genuine dispute.’SeeRule 56(c)(1)(AB). The

nonmovingparty must “domorethansimply showthat thereis somemetaphysicaloubtasto



the materialfacts” MatsushitaElec. Indus. Co., Ltdy. ZenithRadioCorp., 475U.S.574, 586
(1986). The nonmoving party may not rely on bare assertions,conclusoryallegations or
suspicionsFiremaris Ins. Co. ofNewarkv. DuFresne 676 F.2d 965, 96€3d Cir. 1982), nor
reston theallegationsn the pleadings. Celotex 477 U.S. at 324. Rather,the nonmovingarty
must ‘go beyond the pleadingsindeitherby affidavits, depositionsanswerdo interrogatories,
or admissions ofile, “designatéspecificfacts showingthatthereis a genuinassuefor trial.”
Id.

The standard€o be appliedin decidingcrossmotionsfor summaryjudgment are the
sameas thoseappliedwhen only oneparty hasfiled a summaryjudgment motion. Cincinnati
Ins. Co.v. Devonlntern., Inc.,924F. Supp. 2d 587, 589 n(&.D. Pa.2013). “Whenconfronted
with crossmotionsfor summaryjudgment,the ‘court mustrule on eachpartys motion on an
individual andseparatdasis,determining for eachside,whethera judgmenmay be enteredn
accordancevith the Rule 56 standaft.Andersorv. Franklin Institute 185F. Supp. 3d 628, 635

(E.D.Pa.2016) (quotationsmitted)

DISCUSSION

Notably,Plaintiff does notisserta “denial of benefits”claim againstSunLife pursuanto
29 U.S.C. § 1132(a)(1), buatherseeksequitablerelief pursuanto 29 U.S.C. § 1132(a)(3)(B)
basedon SunLife’s allegedbreacheof fiduciary duty. (SeeCompl.at 11;seealsoECF1lat 1

(noting thecauseof actionwasbrought pursuartb 29 U.S.C. 81132(a)(3)(B)). The standardf

! “A civil actionmay be brought] by aparticipant,beneficiary,or fiduciary[] to obtain other

appropriateequitablerelief. . . .” 29 U.S.C. § 1133)(3)(B).



reviewis denova®

In denying Plaintiff's claim for benefits under théolicy, Sun Life concludedthat
Galantés insurancecoveragehad terminatedprior to his death and essentiallyprovidedthe
following rationale for its determination Galantewas sixty-five years old when he ceased
working; hewasentitledto twelve monthscoveragethereafteruponpayment of thepremiums;
and that prior to his death Galantehad not converd his groupcoverageto an individual
coveragewithin thetime periodto do so. (SunLife Br. at7).

While thesefactsarenot disputedPlaintiff neverthelessontendgshat SunLif e breached
a fiduciary duty owedto Galanteand,as a result of the breach sheis entitledto the equitable
relief claimed to wit: a surcharge and/orraversalof theclaimsdeterminationin orderto make
Plaintiff whole for the previougdenial of the insurancelaim, plusinterestand attorneys’fees.
(PI’s Mot. at 49-51). Plaintiff argues thaSun Lifebreachedts fiduciary dutyby: (1) failing to
provide FINRA and/or Galante with &certificaté explaining theinsurancecoverage and any
conversion right providedas required by Maryland law; (2) failing to provide Galante with

notice of his righto convertto an individual policy, as required by Maryland law; (3) denying

8 “[A] denial of benefits challenged under [ERISA] is to be reviewed under rrovostandard

unless the benefit plan gives the administrator or fiduciary discretiaudingrity to determine eligibility
for benefits or to construe the terms of the plaviéra v. Life Ins. Co. of N. Anb42 F.3d 407, 413 (3d
Cir. 2011) (quoting-irestane Tire & Rubber Co. v. Brucd89 U.S. 101, 115 (1989)). “If the plan gives
the administrator or fiduciary discretionary authority to make elityibdeterminations, [the court]
review[s] its decisions under an abwdeliscretion (or arbitrary and capricious) standartd? Under
the arbitrary and capriciousstandard,a district court must defer to the administratorunlessthe
administrator’'sdecisionis clearly unreasonablenot supportedby the evidencein the record, or
the administratorhas failed to comply with the proceduresrequired by the plan. Abnathyav.
Hoffman La-Roche,Inc., 2 F.3d 40, 41 (3d Cir. 1993). Here the parties agree that the applicable
standard of review is thi#e novostandard, (Pl.’s Br. at 2; Sun Life’'s Resp. at 5), but Plaistbfisis for
S0 arguing is that thBolicy does nogive SunLife the requisitediscretionto deny benefits orconstrue
the Policy to afford it the arbitrary and capricious standard of revie(l.'s Br. at 24). The “arbitrary
and capricious standard of review” only applies to denial of benefitm<larought pursuant to §
1132(a)(1)(B), and not to claims brought pursuant to 8§ 1132(a)(3)(B). BecausgfBlailaims are
brought pursuant to § 1132(a)(3)(B), tteenovostandard of review applies.



coveragedespiteaccepting premiums untbalante’sdeath; (4) diseminating against Galante
on the basis of age; (5) failing to send out conversion notices in violation of the Agreéhent
failing to produce the entire administrative record; anddiling to apply aDecember 1, 2015
amendment to the Policy retroamly to Galante.
This Court will address Plaintiff's alleged contentions to determine whathexach of a
fiduciary duty owed by Sun Life to Galante and, ultimately, to Plaintiff, seddr
ERISA providesthat
[A] fiduciary shalldischarge his duties with respect to a plan solely
in the interest of the participants and beneficiaries-ar{é) for
the exclusive purpose df) providing benefits to participants and
their beneficiaries; andii) defraying reasonable expenses of
administering theplan; (B) with the care, skill, prudence, and
diligence under the circumstances then prevailing that a prudent
man acting in a like capacity and familiar with such matters would
use in the conduct of an enterprise of a like character and with like
aims
29 U.S.C. 8§ 1104)(1)(A), (B).
In addition to theeduties, an ERISA fiduciary is bound by the traditional obligations a
fiduciary owes tothoseto whom he or she is required to be loyah. re Unisys Corp. Retiree
Med. Benefits ERISA Litig579 F.3d 220, 228 (3d Cir. 2009):Accordingly, an ERISA

fiduciary may not, in the performance of [its] duties, materially mislead thosbdm the duties

of loyalty and prudence are oweéd.ld. (internal quotations omitted).” This responsibility

9 While Plaintiff doesnot asserta denial of benefitsclaim under § 1132(a)(1})his Courtnotesthat

a review of the recordandPolicy establisheshat Galantewas not insuredat the time of his deathand,
accordingly,Plaintiff wasnot entitledto benefits. It is undisputed that at the time of Galante’s death, the
group insurance policy that had provided him coverage for twelve months faldvis cessation of
employment had expired, and that Galante had not, at any time, converted the granrépolicy to

an individual policy. Thus, under the unambiguous terms of the Policy, Plamtifét entitled to
benefits. However, as noted, Plaintiff's claim is not premised directlheeims of the Policy and is
not a claim for denial of benefits, but rather a claim for equitablef tedieed on alleged breaches of
fiduciary duty by Sun Life. Thus, this Court considers only whether Sun Lifkfged actions or
omissions constitutea breah of afiduciary dutyowed to Galante and/or Plaintiff

10



enconpasses not only a negative duty not to misinform, but also an affirmative duty to inform
when the trustee knows that silence might be harinfid. (internal quotations omitted) A
breach of fiduciary duty claim may be premised on either a misrepreserdatin omissionld.
“T o establish such a breach, a plaintiff must demonstrate that: (1) the defendantirvgais @c
fiduciary capacity (2) the defendant maasfirmative misrepresentations or failed to adequately
inform plan participants anoeneficiaries; (3) the misrepresentation or inadequate disclosure was
material; and (4) the plaintiff detrimentally relied on the misrepresentation orquege
disclosure.” Id. (internal quotations omitted).It is within this frame&vork that this Court
considers Plaintiff'salleged breach of fiduciary claim
Failing to Providea Certificateas Required by Maryland Law

Plaintiff argues thatinderapplicable Maryland lawa group life insurance policy must
contain a provision requiring the insurer to issue to the policyholdsgréficateé explaining the
coverageand any conversion righprovided. (Pls Br. at 21). ThoughPlaintiff corcedesthat
the Policyactually containedsuch a provisiort? Plaintiff argues thaho suchcertificate was
provided bySun Lifeto either FINRA or Galantein violation of Maryland law and that such

violation constituted a breach of Sun Life’s fiduciary duthd. &t 2126). SunLife disputesany

10 The Policy provides that:

Sun Life will provide a Certificate to the Policyholder for delivery smhe Employee.
The Certificate is intended to provide a brief explanation of the Poliogfite but it
does not form a part of this Policy. If the terms of a Certificate indRblicy differ, this

Policy will govern.

(Policy at 34). A “Certificate” is defined as a
written booklet prepared by Sun Life which includes any Riders, Endorsements or
Amendments, containing a summary oftHe insurancebenefitsan Employees entitled
to; 2. to whom the benefits are payable; and3. any limitations, exclusions or
requirementshatmayapply.

(Id. at8).

11



suchobligation and further, countersthat the Maryland law requiementof the delivery of a
certificateis preemptedy ERISA. (SunLife Resp.at6-8). This Courtagreeswith SunLife.
ERISA requires the “administrator” of each employee benefit plan (in this cE§BAlFI

to furnish particular documents to the insured and the beneficiaries, none of whichsiaciude
insurance certificatéke that required by the Maryland Insurance co&ee29 US.C. 8§ 1021,
1025. In so doingERISA seeksto makethe benefitspromisedby an employermoresecureby
mandatingcertainoversightsystemsand other standard proceduregth theintentionthatthose
systemsand proceduresde uniform. New York State Conference of Blue Cross & Bluel&hie
Plans v. Travelers Ins. Cdb14 U.S. 645, 651, 656 (1995n orderto promotethis uniformity,
ERISA “contains what may be the most expansive expressnppéion provision in any federal
statute.” Gobeille v. Liberty Mut. Ins. Cp136 S. Ct. 936, 947 (2016). It requires that, “[e]xcept
as provided in subsection (b) of this section, the provisions of this subchapter and subdhapter I
shall supersede any and all State laws insofar as they may now or hereafeertaehny
employee benefit plan . . . .” 29 U.S.C. § 1144(a). Interpreting this provision, the Supreme
Court “has described two categories of state laws that ERISArppés” to wit

First, ERISA preempts a state law if it hasraference to ERISA

plans. To be more precis¢w]here a Sate's law acts immediately

and exclusively upon ERISA plans . or. where the existence of

ERISA plans is ssenial to the law's operation . . . , thatference

will result in preemption. Second, ERISA pempts a stat&w

that has an impermissibé®nnection with ERISA plans, meaning a

state law that govas . . .a central matter of plan administration or
interferes with nationally uniform plan administration.

Gobeillg 136 S. Ct. at 943(Internal quotations and citations omitted)R}eporting,disclosure
and recordkeeping are central to, and an essential part of, the uniform systam of pl
administration contemplated by ERISAI. at 945 (emphasis added).

Section17-308 of the Maryland Insurance Code providesehah:

12



policy of group life insurance shall contain a provision that
requires the insurer to issue to the policyholder, for delivery to
each insured, an individual certificate that states: (1) the insurance
protection to which the insured is entitled; (2) each person to
whom theinsurance benefits are payable; and (3) the rights and
conditions set forth in § 2702 of this title and 88 1309 through
17-311 of this subtitle.

Md. Code Ann., Ins. § 17-308.

In reviewingthe 8 17308 certificate requirementhis provisioncan be considereshe of
disclosure and, grefore,would bepreempted by § 1144(aj ERISA However, sibsection (b)
of § 1144 provides thétothing in this subchapter shall be construed to exempt or relieve any
person from any law of any State whiclyu&ates insurance, banking, or securities 7. Id. §
1144(b)(2)(A). Subsection (b) is often referred to as ERISA’s “saving clause.” K8aticky
Ass’n of Health Plans, Inc. v. Milleb38 U.S. 329, 334 (2003)Thus, to determine whether
saving clause appliegsone must determinehetherthe purpose of § 1308 is to “regulaté
insurance.

The Supreme Court has held thatstate law must bepecifically directed towatdhe
insurance industry in order to fall undeRISA’s saving clausdaws of general application that
have some bearing on insurers do not quéalifigentucky As# of Health Plans, Inc. v. Miller
538 U.S. 329, 334 (2003) (quotiiilot Life Ins. Co. v. Dedeay®81 U.S. 41, 50 (1987)) At
the same time, not all state lavepecifically directed towardthe insurance industry will be
covered by § 1144(b)(2)(A), which saves laws that regulsearance,not insurers. Id.
(emphasis in original). Fahe saving clausé apply, the“insurers must be regulated with
respect to their insurance practi¢es$d. (internal quotations omitted). Accordinglyfor a state
law to be deemed ‘daw . . . which regulates insuranasnder 8§ 1144(b)(2)(A), it must satisfy
two requirements.First, the state law must be specifically directed toward entities engaged in

insurance. Second . . . the state law must substantially affect the risk pooling arrangement

13



between the insurer and the insutedd. at 34142 (internal citations omitted)To affect the

risk pooling the state law mustalter the scope of permissible bargains between insurers and
insureds”and thus substantially affect the Ag&oling “arrangements that insurers may offer.

Id. at 338-39.

Section 17308 arguablysatisfiesthe first pronginsofar as it appean® bedirected at
regulating insurance reporting requiremedutsl entitiesengaged irtheinsurance businessSee
Md. Code Ann., Ins. 8§ 2308. Howeverjt does not appeahatthe certificate requiremelisg
one that“substantially affect[s] the risk pooling arrangement between the inamgkrthe
insured.” That is, the requirement that insurers provide certificates to policysaldes not
affect the scope of permissible insurance policies that mayfleged Therefore, this
requirementdoes not satisfy the second prongeeMiller, 538 U.S. at 3389; see also
Haymaker v. Reliance Standard Life Ins. G816 WL 3258439, at *3 (E.D. Pa. June 14, 2016)
(concluding that state law concerning certaitiaggrequirements of an employee benefit plan
waspreempted by ERISA)Terry v. Northrop Grumman Health Pla@89 F. Supp. 2d 401, 410
(M.D. Pa. 2013)4amé; Estate of Trovato v. Marcal Mfg. LLL.2Q011 WL 4550169, at *4 (D.N.J.
Sept. 29, 2011) (same).Accordingly, this Court finds that 8 17308 is not saved from
preemption undeg 1144(b). ConsequentlyERISA preem any duty Sun Life may have
otherwise had to comply with § 1308 certificate requirementAs suchSun Lifés allegednon-
compliance withg 17-308cannot be the basis for a breach of fiduciary duty claim.

Failing to Provide Noticeof Conversion Right

Plaintiff next argues thaSun Life breached its fiduciary duty by failintp provide

Galantewith notice of his right t@onverthis group policy to an individual policys required by

Maryland law. (Pls Br. at 2627). Section 17309 of the Maryland insurance code requires that

14



a group life insurance policy contain a provision that allows a covered employee tot toave
group policy to an individual policy subject to certain conditions. Md. Code Ann., Ins: § 17
309(a)(1)(4). This provisionalso entitles the insured tovritten notice of the insurés rights
under this section at least 15 days prior to the expirafidime conversion period . .”. 1d. 8 17-
309(a)(5). To the extent 8 2309 sets a notice requirementtao is preempted by ERISASee,
e.g, Haymaker 2016 WL 3258439, at *3 (concluding thaPennsylvania’s requirement that
insurers provide notice of an insured’s conversion rightspr@smpted by ERISA)Terry, 989
F. Supp. 2d at 410 (M.D. Pa. 2013) (samigpvatg 2011 WL 4550169, at *4 (New Jersey
statute requiring insurer and/or employer to provide notice of an insured’s gonvaghts was
preempted by ERISA). Accordingly, Sun Life’s alleged failure to comptiz ®i172309 cannot
be the basis for a breach of fiduciary duty claim.
Continuingto Accept Premiums

Plaintiff asserts that Sun Life breached its fiduciary duty by denying coverage after
FINRA continued to accept premium payments whraplicitly implied that Galante remained
insured under the Policy. Plaintdfgues that becaus@#NRA'’s group life insurance paly was
selfadministered, it was up ®INRA, and notSun Life to determine whethé&alanteremained
eligible for benefits. (Pls Br. at 2732). Plaintiff further argues that blyINRA’s continued
acceptance of insurance premium payments from Galante, after his erapta@gased anahtil
his death and by forwarding of the premium payments to Sun EifédRA had, in fact,

considered Galante an insured. Based on this argument, Plaintiff reas@srthafe breached

1 Section17-309(5) does not specify whether it is the employer or the insurer thatrisvidepthe

required conversion notice, so even if 8300 was not preempted, it is unclear whether the violation
would have been attributable to Sun Life, as opposed to FINRA.
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its fiduciary duty by declarin@alanteuninsured at the time of his deatfid. at 29). Plaintiff,
however s mistaken.

Nowhere in the Policyr AgreementdoesSun Life grant FINRA the right to decide
independently oon Sun Lifés behalf whether Galantes covered byhe Pvlicy, thus obligating
Sun Lifeto recognize Plaintiff as the beneficiaron the contrary, the Policy provides that Sun
Life must receive a satisfactory proof of claim in order to pay life insuraecefits (Policy at
38). Plaintiff's argument fails for this reason alone.

It is alsoundisputed thaFINRA, notSun Life was theentity thataccepédthe insurance
premiums fromGalanteeven after coverage ceasauader the terms of the Policyit was also
FINRA that failedto notify Sun Life that Galante had ceased wogkamd that he was to receive
a conversion noticePursuant to the duties of FINRA and Sun Life as defined ifPthey and
Agreement,Sun Life did not breach any duty owedGalantewhen it continted to accept the
monthly lump sum premium payments from FINRA, nahen it denieddeath benefits to
Plaintiff after Galante died on the basis that he was uninsured under the terms of the Policy
despitereceipt of higoremiums. Findly, even if the acceptance of premiumsHNRA and its
failure to notifySun Life of Galantés conversion right could be held against Sun, liifes clear
that these alleged failuresonstitutel clerical erros and/or omissios) which the Policy
specifically provideswill not . . . effect or continue an individualinsurance which otherwise
would not be in forcé. (Policy at 35)see alsd~unicelli v. Sun Life Fin. (US) Servs. C8014
WL 197911, at *8 (D.N.J. Jan. 14, 20)4pncluding that continued acceptance of premiums in
the absence of an application to continue insurance coveragenea®r that did not override
the policy’s termination provisions).

To the extent Plaintiff seeks to assert thah Life by accepting the premiums forwarded
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by FINRA, is estopped from declaringalanteineligible or has otherwise waived any argument
to that affect, suclargument isalsowithout merit. SeeWhite v. Provident Life & Acc. Ins. Go
114 F.3d 26, 29 (4th Cir. 1997) (noting that state law waiver and estoppel claims based on
continued acceptance of premiums are preempted by BRfSA
Age Discrimination

Plaintiff next argueshat Sun Life breached its fiduciary duty by including apglying
the provision of the Policy that links the termination of group insurance coverage tceettieag
employee ceases working. Plaintiff argues that this provision violates thBigganination in
Employment Act of 1967 (theADEA”), andwas not approveddy the Marylandinsurance
Administration as allegedly required by Maryland laPl.'s Br. at 3237). Plaintiffmaintains
that, based on this breach of fiduciary dutije insuranceprovision should be declared
unenforceable analanteshouldhave beerconsiderecdeligible for continuedlife insurance
benefits™® (Id.).

The relevanPolicy provisionstipulates thatanemployeés insurancecoverage
terminatesat:

theendof the monthin which employmenterminates.Ceasingo
be Actively at Work will be deemedterminationof employment,

12 Plaintiff seemdo placesignificantrelianceonthe confusion ofFINRA’s employee®verwhether

Galantewascovered. (SeePl.s’ Br. at 45-46). Statementsnadeby FINRA's employeesdo notcontrol
whether Galante,underthe clear terms of the Policy, was still insuredat the time of his death. In
addition, Plaintiff seeksto rely on the depositiortestimonyof Ms. DenaKoutsoupiaspne of SunLife’s
customerservicerepresentativegegardingwhetherit is FINRA or SunLife that determineligibility.
(Id. at 27, 31-32). Ms. Koutsoupiasvas not testifying as Sun Life’s corporatedesigneeand, thus, her
testimonyis not bindingon SunLife. Further,evenif Ms. Koutsoupias hatbeenSunLife’s corporate
designeehertestimonyregardingeligibility underthe Policy would be a legal conclusionthat would not
bind SunLife. SeeAstenJohnson, Inc. v. Columbia Cas.,G62 F.3d 213, 229, 299 n. 9 (3d Cir. 2009).
13 This Court notesthat this claim could also havebeenraisedas a denial of benefitsclaim, based
upon an argument that th@olicy containedan unlawful provisionthat, when struck, would resultin
Galantebeinginsuredat the time of his death. Plaintiff, however,doesnot asserta denial of benefits
claim, butratheraclaim for breachof fiduciary duty. It is this equitableclaim this Court considers.
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except. . . the Policyholdemay continue the insurandgy paying
the required premiums, subjectto the following . . .For Life

insurance- insurancemay be continuedfor up to 12 monthsafter
an Employeeis absentfrom work due to Injury or Sickness.
However, if an Employeeis under age 65, the Employeg may
continuean Employeesnsurance until thearlierof [] thedatethe
Employeeattainsage70; or[] the datethe Employeeis no longer
receiving Long Term Disability benefits under theEmployefts

plan.

(Policy at 30).

In light of this wording,an employeewho is absentrom work dueto injury or sickness
who is under theageof sixtyfive when his/herabsenceéeginsmay retain groupcoverageuntil
the ageof seventyor whenthe employeestopreceivingLong Term Disability benefits,whereas
an enmployee who is sixty-five yearsold or older losesgroup coveragefter twelve months.
Under thetermsof the Policy, becausésalantewassixty-five yearsold whenhe ceasedvorking
dueto illnesson March 3, 2013, his groupenefitsendedon March 3, 2014,andwhenhe died
on July 28, 2015hewasdeemeduninsuredby SunLife. Had Galantebeensixty-four yearsand
elevenmonths oldwvhen he ceasedvorking, he would havebeencoveredunder theermsof the
Policy and Plaintiff would have been entitled to the insurance proceeds under thelicy.
Plaintiff contendsthat becausethis provision discriminatesbasedupon age, it violates the
ADEA, andby applyingit to Galante SunLife breachedts fiduciary duty.

Plaintiff hasnot, however,assertecan ADEA claim againsteither FINRA or SunLife.
Instead, shassertonly abreachof fiduciary duty claim. In themotionfor summaryjudgment,

Plaintiff baldly argues without legal support,that the insurance provision must Is#icken

becausat violatesthe ADEA. Without decidingthis issue evenassumingthat the provision
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violates theADEA™ and further, thatthis violation canbeatributedto SunLife, liability cannot
lie againstSunLife basedon abreachof fiduciary duty undelERISA for suchanallegedADEA
violation. The inclusion ofthis provision,which wasaddedat the requestof FINRA, is notan
affirmative misrepresentatioror omissionthat is requiredto establisha claim for breachof
fiduciary duty. In addition,while the ADEA prohibitsdiscriminationbaseduponage,“ERISA
does not mandate that employers provide any particular benefits, and doeslipto$seibe
discrimination in the provision of employee benefitShaw v. Delta Air Lines, Inc463 U.S.
85, 91, (1983).

Plaintiff also contendshat becaus&un Life did not presenthe agebased provision to
the Maryland Insurance Administration for approaalrequired by Md. Code Ann., Ins. §-12
203, this provisions invalid. While the parties dispute whether this specific age-based provision
was submitted to the Maryland Insurance Administration, it is cleareban if it had not been
presented Plaintiff's argument is unavailing Under Maryland law, “unique riders,
endorsements, or forms that are . . . used at the request of the individual policyholdest contra
holder, or certificate holdérdo not need to be filed and/or approved by the Maryland Insurance
Administration. SeeMd. Code Ann., Ins. 8 2203(2)(ii). Accordingly, even ifSun Lifehad not
provided the agéasedprovision to the Maryland Insurance Administration, it would not have
violated § 12203 because it waBINRA that requested this particular provisiamd no breach of

any obligation under § 12-203 occurred.

14 This Court neednot determinewhetherthis provisionviolatesthe ADEA becausePlaintiff does

not assertan ADEA claim and the provision’somplianceor not with the ADEA is not relevantto
Plaintiff's ERISA breachof fiduciary duty claim.
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Failureto Send Conversionadtice Violated Agreement

Next, Plaintiff argues that Sun Life’s failure to send Galante a notice of his right to
convert the group policy to an individual one constitutes a breach of its fiduciary daigtiffP
relieson theterms of theAgreement between FINRA and Sun Liéeargue thaSun Lifeagreed
to send out notices to eligible plan participants of their right to convert to an individugy, poli
and that by failing to do sdyreachedof its fiduciary duties (Pl's Br. at 3739). Plaintiff is
misguided.

Under the terms of the Policy, it was FINRA, and not Sun Life, that wasreeqto
notify plan participants of their right to convert to an individual policssegqPolicy at 20).
However, in theAgreementbetween FINRA and Sun LifeSun Life agreed to*certainnon-
fiduciary and nondiscretionary administrative services to provide notidelaio Participants
identified by [FINRA] on the Weekly Reporof their right to exercise the Conversion and
Portability Privileges under the Policy.(Agreement at 2) (emphasis added). In the Agreement,
FINRA agreed to be solely responsilide providingSun Lifewith the “weekly report listing all
Plan participants and dependents whose coverage has terminated, in whole or in part, under the
Policy . . . who may be eligible to apply for the Conversion and Portability égesl under the
Policy,” and agreed that, if it failed to provi&in Lifewith the necessary informatioSun Life
“shall be relieved of any obligatioander this Agreement to provide notice to any Plan
Participant to whom it otherwise would have been obligated to provide notice . . . and (b)
[FINRA] shall be solely responsible for notifying any such Plan Participabhte or she may be
eligible to appy for the Conversion and Portability Privileges under the Pdligid.). FINRA
and Sun Life stipulated thabun Life is neither a fiduciary nor an administrator of the Plan for

the purpose of providing services under this Agreemeid.”af 4).
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It is undisputed thaFINRA did not includeGalanteon a weekly report until after his
death and, as such, a timely notice of conversion was nobg&un Lifeto Galante It is also
clear that under the terms of the AgreemdriiNRA'’s failure to include Galantés name and
identifying information on the weekly repaglievedSun Lifefrom any liability for notsending
aconversion notice t@Galante In sum,Sun Lifés obligation to send the conversion notice was
not triggeredas a result oFINRA’s failure to provide therequisite information Accordingly,
no claim for breach o& dutyowed by Sun Life, fiduciary or otherwise, can be premised on the
terms of theAgreemeniand it not sending Galante a conversion notice.

Failing to Produce theAdministrative Record

Next, Plaintiff argues th&bun Life breached its fiduciary duty byot timely produdng
the entire administrative recoddiring the administrative appeahich hindered “a complete and
thorough review and consideration of facts in support of the administrative appeal . ..’s” (PI
Mot. at 39). Plaintiff argues that this failure was an intentional violation o8ERly Sun Life,
though Plaintiff notes that “ERISA does not provide an award of damages for suicittad .

" (1d. at 3940). Sun Lifedisputeghat it failed to produce the entire administrative record

Regardless of the veracity of this allegation, Plaintiff has not providedegay support
to conclude that the delayed productiorthad administrative recoréor an administrative appeal
constitutes a breach of a fiduciary duty owedSwn Life. Further, as admitted by Plaintiff,
ERISA does not provide for damages for such discovery disputes. Accordingigllethed
failure to timely poduce the entire administrative record does not constitute a breach of fiduciar

duty owed by Sun Life towards Galante or Plaintiff, and does not support a cldmeéah of
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fiduciary duty ordamages® Thus, this argument is dismissed.
Failing to Apdy the Policy Amendment Retroactively

Plaintiff argues that Sun Life breached its fiduciary duty by failing to retroactiagply
an amendment to the Policy that, had it been applied retroactwelyld have affected
Plaintiff's insurance coveraggPl.’s Br. at 4142). Sun Life contends FINRA made a request to
amend thdanguage of thd?olicy provision from*if an Employee is under age 65” to “if an
Employee is receiving Long Term Disability benefifECF 427 at 23]. Sun Life agreed and
the amendment became effectore December 1, 20151d() Galante diedn July 28, 2015.

After a careful review of the Policypthingin the Policy or the amendment suggestis
supportsPlaintiff's argumenthat the amendmentvas meantto be retroactive. Plaintiff argues
that the amendment is retroactive because the amendment is silent as to its igtrcaudiv
because she began laeministrative appeal after December 1, 26P1%ld. at 41). While thisis
acreativeargumentjt hasnolegalmerit. SeeConfer v. Custom Eng’'g C®52 F.2d 41, 43 (3d
Cir. 1991) (noting that ERISA plans are maintained by written instruments, anmhatfor
amendment [can] operate only prospectively,” and do not affect claims that acaordd tne
amendment). Further,Plaintiff does not provide any support to her contention that Sun Life’'s

failure to apply this amendment retroactively constitutebreach of a duty, fiduciary or

15 In its analysisof the crossmotionsfor summaryjudgment, his Courtconsideredhe recordthe

Policy and Agreement and the relevantfacts de novo andreachedits finding that the claimed benefits
wereappropriatey deniedunder theermsof thePolicy.

16 Plaintiff also arguesthat the “Termination Provisions” of the Policy, which providesthat the
“Policyholder . . .mustact so as not to discriminateunfairly among Employees similar situations,”
requiredthat FINRA requestand insist that the amendmentapply to Galante. (Pl.’s Br. at 41-42).
Plaintiff provides no suppothat other employeesimilarly situatedto Galante(i.e., at leastsixty-five
yearsold when they went on disability) were treateddifferently. Further,evenif Galantehad been
unfairly discriminatedagainstthe nondiscriminationprovision appliesgo the policyholder,i.e., FINRA,
not SunLife. Accordingly, this provision of the Policy does not suppothatthe amendmenshouldbe
appliedretroactively.

22



otherwisepwed by Sun Life. Finding no legal basis for this argument, this Court conthades
Sun Life did not owe a duty to apply the amendment retroactively, and thus did not &reach

fiduciary duty when it declined to do 6.

CONCLUSION

Basedon its review of therecord this Court finds that thereare no genuinassuesof
materialfact in this matter. The argumentpresentedy the partieshavebeenlegal in nature.
Plaintiff has argued thaun Lifeis a fiduciary andthat itsactions and/or omissions constitute
material affirmative misrepresentations and/or failwkesbligations which Galante relied on to
his detriment (Pl.s Br. at 4448). This Court hasonsidered each claim and hdetermined
that none ofthe acts and/or omissions identified by Plaintiff constitute a breach of any duty
fiduciary or otherwise, owed b§un Lifeto Galante This Courtfurther findsthat Sun Life has
established that thmaterialfacts, construed in Plaintif favor, entittsSun Lifeto judgment as
a matter of lawconsistent witiFed.R. Civ. P.56(a). Therefore,for thereasonssetforth, Sun
Life’s motionfor summaryjudgments granted andPlaintiff's motionfor summaryjudgmentis

denied. An Order consistentvith this Memorandum Opinion follows.

NITZA 1. QUINONESALEJANDRO, U.S.D.C.J.

1 This Court notesthat this argumentappeardo be a denialof benefits argumengs opposedo a

breachof fiduaary duty argument. Even construedas a denial of benefitsargumentijt is clearthat the
amendmentvasnotretroactive andthe Policy provisionsin placeat Galante’sdeathwarrantedthedenial
of benefits.
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