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FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BETHANY KATZ,
Plaintiff,
: CIVIL ACTION
V. : NO. 16-5800

DNC SERVICES
CORPORATION, et al.,
Defendants.

Jones, 11 J. February 1, 2018
MEMORANDUM

Plaintiffs claim to represent a class of former campaign workers who \wededy
several state democratic parties during the 2016 presidential electiomdidgdo Plaintiffs,
these state parties colluded with the Deratic National Committee to overwork and underpay
field organizers in violation of various federal and state wage Rresently before the Court
are Defendants DNGervices Corporation and PennsylvanenidcratidParty’s Motions to
Dismiss the Second Aemded Complaint for Failure to State a Claim. A&t¢horough review of
the recordthis Court grants both parties’ Motions, without prejudice, and with leave to amend
within fourteen days.

RELEVANT BACKGROUND

Named Plaintiffs are former field organizers who were employed by sevVeredifstate
democratic parties in the months leading up to the 2016 presidential election. gEGE, §j 23.)
As field organizers, Plaintiffs were responsible for completing a hostropaign related
activities, including canvassingontacting voters telephonically and in person,soiditing
volunteers. (ECF No. 68, 1 10PJaintiffs were also tasked with collecting voter information
and uploading the data into a database accessible by all other state demodegidpa@f No

68, 1 105.) This database was maintained by Defendant DNC and jointly operated Hwrall ot
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Defendants, who would occasionally sell access to the database to third panigadigzs.

(ECF No.68, 1 109.) Plaintiffs allege that they regularly worked upwards of twelve hours in a
day on behalf of their respective state party employers but were only paidn@fidly rate
regardless of the total number of hours worked. (ECF Nd 687-128.)

Based on the foregoing, Plaintiffs filed the Second Amended Complaint on March 7,
2017, naming as defendants DNC Services Corp. — doing business as Democratic National
Committee- (“Defendant DNC”) and the state democratic parties of Pennsylvania (“Defendant
PDP”), Florida (“Defendant FDP”), Missouri (“Defendant M®Y), Virginia (“Defendant
VDP”), North Carolina (“Defendant NCDP”), Arizona (“Defendant ADP”), anccMgan
(“Defendant MIDP”). (ECF No. 68.) In the Second Amended Complaint, Plaintiffs advance
individual, class, and collective action claims against Defendants foraNeglations of the
Fair Labor Standards A¢tFLSA”), various state wage statutes, and state common law torts.
(ECF No. 68.) Plaintiffs allege that the state party defendants conspitedneitanother and
with Defendant DNC to unlawfullyesignate Plaintiffs, and those similarly situated, as exempt
employees under the FLSA and applicable state wage statutes, thenghyg &aintiffs full and
appropriate compensation. (ECF No. 68, § 39.)

On November 19, 2017, this Court dismissed all out-of-state defendants for want of
personal jurisdiction. (ECF No. 121.) Presently before the Court are two MotionsnisBithe
Second Amended Complaint, as filed by the only remaining defendants in this action —
Defendant DNC and Defendant PDP. (ECF Nos. 79 and>#&4endant DNC argues Plaintiffs
fail to establish DNC Services Corporation as Plaintiffs’ empl¢g@F No. 84, p. 4), and both
Defendants argue Plaintiffs fail to establish Plaintiffs’ coverage bifaire_abor Standards Act

(ECF No. 84, p. 14; ECF No. 79, p. 1RIxintiffs filed a timely consolidated Response in



Opposition to both Motions (ECF No. 90), and both Defendant DNC and Defendant PDP timely
filed Replies. (ECF Nos. 97 and 101.) The Court considers all the foregmihdetails its
conclusions below.

STANDARD OF REVIEW

In deciding a motion to dismiss pursuant to Rule 12(b)(6), courts must “acceptudl fa
allegations as true, construe the complaint in the light most favorable to the fplainatif
determine whether, under any reasonable reading of the complaingitiigfpnay be entitled

to relief.” Phillips v. Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (internal quotation

marks omitted). After the Supreme Court’s decision in Bell Atlantic Corp. v. Biyors50

U.S. 544, 555 (2007), “[tjhreadbare recitals of the elements of a cause of action, suipporte

mere conclusory statements, do not suffice.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). “A

claim has facial plausibility when the plaintiff pleads factual content that alleasotlrt to

draw the reasonable inference that the defendant is liable for the misconduct’alldgati678
(citing Twombly, 550 U.S. at 556). This standard, which applies to all civil cases, “asks for
more than a sheer possibility that a defendant has acted unlawfdllyat 678; accord Fowler v.

UPMC Shadyside578 F.3d 203, 210 (3d Cir. 2009) (“[A]ll civil complaints must contain more

than an unadorned, tllefendanunlawfully-harmedme accusation.”) (internal quotation marks

omitted).

DISCUSSION
The crux of Plaintiffs’ Second Amended Complaint are claims against Defendants f
violations of the FLSA’s overtime provision. The FLSA requires employers to payiroe

wages to all covered employees who work in excess of forty hours in a given workweek. 29



U.S.C. § 207(a)(1). Defendants DNC and PDP challenge the sufficiency of the pleadings
establish viable FLSA claims, which the Court considers herein.

l. The Second Amended Complaint Failsto Establish Defendant DNC asthe
Employer of any Named Plaintiff.

Defendant DNC challenges the sufficiency of the pleadings to establish BINICES
Corporationas the employer ofrgg one of Named Plaintiffs or those similarly situated. (ECF
No. 84, p. 4.) In the Second Amended Complaint, Plaintiffs allege that DefendanivBdNC
“vertically integratetwith the state democratic parti@gd as a resuyljpintly employed all
plaintiff-organizers(ECF No. 68, 1 99.7he FLSA recognizes that a plaintiff “may stand in the
relation of an employee to two or more employers asémee time,’and encourages courts to
assess$all the facts” of a particular case to deternileéendants’ employer statu® C.F.R. §
791.2(a).To determine whether a given defendant qualifies as a “joint employer” for the
purposes of FLSA liability, cots in the Third Circuit primarily consider four factors: (1) the
defendant’s authority to hire and fire employees; (2) the defendant’s autbgritynbulgate
work rules and assignments, and set conditions of employment; (3) defendant’s irrdliem
day+to-day supervision of employees, including employee discipline; and (4) defendantol

over employee recordB re Enterpris&RentA-Car Wage & Hour Emp’t Practices Litjgh83

F.3d 462, 469 (3d Cir. 2012). After thorough review of the pleadingshe applicable
standardthis Court agreethat the facts alleged are insufficient to establish Defendant DNC as
Plaintiffs’ joint employer

A. Joint Employer Status

As it relates to the first factor, this Court finds no indication in the record gfahBDant
DNC had the authority to hire or fire any of the field organizers employéuestate

democratic parties. Plaintiffs allege that Defendant DNC “directed” the state dgimparties



to hire and retain field organizers, (ECF No. 68, 1 39), lege&noactualinvolvement by DNC
in the intervieving, hiring, or onboarding proceskhere are no facts to suggest that Defendant
DNC reviewed potential hires’ applications, attended interviews with progpechployees, or
placed DNC hires iemployment positions with thestate democratic partiéd/ithout more,
that individual state parties independently recruéed hired Plaintiffs at Defendant DNC’s
behest is insufficient tdemonstrateuthority to hire or fire.

The Court is similarly unpersuaded by the allegations in support of the dectargrise
factor, namely the defendantauthority to promulgate work rules and assignments sand

conditions of employment, including compensation, benefits, and hdaire 'Enterprise683

F.3d at 469Plaintiffs allege that Defendant DNC directed the state parties as to the job
gualifications and duties of organizemployees and directed the state parties to classify the
organizers as over-time exempt. (ECF No. 68, { 39.) Plaintiffs do not allege, hawawer,
Defendant DNC was involved in determining Plaintiffs’ hourly compensation ratefibe

package, or work scheduléf. In re Enterprise683 F.3d at 466 (notintat the defendant

indirectly suppliedcadministrative services to its subsidiary, including employee benefit
packages)Nor do Plaintiffs allege that Defendant DNC authored and distdlartgoloyee

handbooks or manual&f. In re Enterprise683 F.3d at 466 (notintpatthe defendant’s human

resources department provided training materials and performance reviewngpsdelits
subsidiaries). Even whetlee record revealegach of these facts, tlterprisecourt still
affirmedthe district court’s holding that the defendants were not #natgfs’ joint employers.

In re Enterprise683 F.3d at 470. Thus, in the absence of any such allegations, this Court

certainlycannot find that the secomlohterprisefactor weighs in favor of a finding of joint

employment.



Plaintiffs advance absolutely no evidence in support of the third or fRatdrprise
factors.To the contrary, Plaintiffessentiallypleadthat the state democratic parties wendrely
self-governing. (ECF No. 68, § 328) (alleging that Defendants PDFDP, NCDP, MODP,
VDP, ADP, and MIDP are “responsible for governing” [their respectivejmartl “rais[e]
money, hir[e] staff, and coordinat[e] strategy to support candidates” throughouttpsctive
states.)There are no facts that would suggest any interaction between Defendant D€ and
plaintiff-organizers, let alone significant control by Defendant DNC over Plairdiffyto-day
employment experienc&here are similarly no facts that plead centralized control by Defendant
DNC over any of Plaintiffs’ “payroll, insurance, ta[x]” or disciplinargoeds.Seeln re
Enterpriseat 469 (describing the fourEnterprisefactor).The factual record therefore
overwhelmingly militates against a finding of sufficiency as it relatdsnterprisefactors three
and four.

TheEnterprisecourt cautioned against blind application of Breerprisefactors, and

insteadnstructeda thorough consideration of “all relevant evidende.fe Enterprise, 683 F.3d

at 469. Even looking beyond the allegations specifically related to the delinezted,fthis
Court finds nothing in the record that supports finding an employment relationshigbetwe
Defendant DNC and the plaintiffrganizers.At best, the facts before the Court reflect a
relationship of willful and mutual collaboration between the state and national @imocr
parties, which is not itself enough to satiEiyterpriseandqualify Defendant DNC as Plaintiffs’
employer.

B. Single Employer Status

In addition to arguing for joint employer statédaintiffs further allege thddefendant

DNC and the individual state parties functioned asiregle employérover the plaintiff-



organizers. (ECF No. 68, 1 12.) To this eRintiffs essentially advance the same corporate
enmeshment theory this Court rejected irdigposition of the foreign state parties’ Motion to
Dismiss for Want of JurisdictiomWhile the standards for “altego” and “single employer”
differ, the underlying considerations overlap significantly. The single@naptest asks the
court to consider (1) the interrelation of operations between the corporationsietBenthe
corporations share common management; (3) whether there was centralizeldof deibior

relations; and (4) whether there existed common ownership or financial cdsiit v. Gears

Unlimited, Inc, 347 F. 3d 72, 84 (3d Cir. 2003). In the interest of brevity, this Court will refer

the parties to its previous Memorandum for the Court’s reasoning behind this seectidirgjf
Plaintiffs’ argumentTherein, this Court thoroughly examined each of the pleaded facts related
to the aforerantioned factors and concluded then, as it does thaPlaintiffs’ allegations are
insufficientto find thatDefendant DNC and the state parties functioned as one.

Having foundthat Plaintiffs fail to plead sufficient facts to establish Defendant DNC as
Plaintiffs’ employer, this Court find$hatthe Second Amended Complaint fails to state a claim
against Defendant DNC upon which relief may be granted. Defendant DNC’s Motiosns®i
is granted.

. The Second Amended Complaint Failsto Establish Plaintiffs were Covered
Employees under the Fair Labor Standards Act.

Following dismissal of Foreign Defendants on jurisdictional grounds and diswifissa
Defendant DNC on substantive grounds, the only remaining Defelsdaatendant PDP
Plaintiff Katz's former employeiDefendant PDP’s primary argument in favor of dismissal is
that Plaintiffs fail to plead FLSA coverage and therefore camesail on a claim against

Defendant PDP faalleged FLSA violationECF No.79, p. 12.)A FLSA claim cannot proceed



absent a showing that either the employee’s or the employer’s activities fall thighirct's

protection. Razak v. Uber Techs. Inc., No. 16-573, 2016 U.S. Dist. LEXIS *1, *14R@&.D.

October 7, 2016). Upon consideration of the facts alleged in the Second Amended Complaint,
and for the reasons that follow, this Court finds that Plaintiffs fail to establisdr eattividual or
enterprise coverage under the FLSA.

A. Individual Coverage

Individual coverage is limited to employees “who in any workweek [are] exbag
commerce or in therpduction of goods for commerce.” 29 U.S.C. § 207(a){@)demonstrate
eligibility for individual coveraggethe employee “must be directly participating in the actual

movement of persons or things in interstate commerce.” Thorne v. All Restoratsn Se.,

448 F.3d 1264, 1266 (11th Cir. 2006)his strict requirement effects the [FLSA’s] legislative

purpcse to leave local business to the protection of the s@é&ah v. Pac. Bellwether, LLC, 996

F. Supp. 2d 1044, 1048 (D. N. Mar. . 201diji6g Walling v. Jacksonville Paper, Co. 317 U.S.

564, 572 (1943)

From the alleged facts, it is apparent that the majority of Plaintiffs’ work lds fie
organizers was comprised of intrastate actisitRaintiffs nevertheless alletfeat their
engagement in interstate commerce was sufficient to confer individual geuarder the FLSA.
(ECF No. 90, p. 27.Plaintiffs’ argument for individual coverage is premised on three aspects of
Plaintiffs’ employment with their respective state democratic parties. First Riaaitdge that
organizers’ job duties included making calls to oustaite contact{ECF No. 68, 1 102.)
Plaintiffs argue that this aspect of their work constituted interstate communisatimnent for
FLSA coverage. (ECF No. 90, p. 26.) While the FLSA explicitly extends coverage to those

employees who use instrumentalities of interstate comnasrpart of their employment, the Act



couches its protection in the requirement that workeagutarly use the mails, telephone, or
telegraph” to communicate across state lIR8sC.F.R. § 779.103 (emphasis ad¢d&de alsp
29 C.F.R. 8 776.10(bRlaintiffs fail to allege repead much less regulamterstate calls, and
without more the existing allegatianareinsufficient toestablishFLSA individual coveragesee

e.g.Reagor v. Okmulgeet& Family Res. Ctr., In¢501 F. App’x 805, 810 (10th Cir. 2012)

(finding that the plaintiff failed to plausibly allege individual coverage i pacause Plaintiff

“[did] not assert that her use of the telephone was a regular and recurrentneartoties.).

Second Plaintiffsallege that organizers were required to input voter information into a
central database accessible by both Defendant DNC and otkadfrsiate democratic parties.
(ECF No. 68, 1 101.) Plaintiffs argue that by “accessing and entering datagntotebuider,”
Plaintiffs “provided informatioracross state lines” during the course of teaiploymen (ECF
No. 68, 11 101, 105The FLSA recognizes thatterstategransmission of intelligence or
information can constitutengagement in commerce for fnrposes of individual coverage. 29
C.F.R. 8 779.103. BlRlaintiffs fail to cite a single caséhat holdsntrastate use of a document
that isaccessible byput-ofstateactors constitutes interstdteovement of persons or thingsis
contemplated by the AcPlaintiffs do not allegéhey mailed, emailed, or otherwise actively
transported the Votebuilder information across state lines. To the coRtiangjffs fail to
allege any factselated tahe means by which Votebuilder is assedand usedy the state
parties By Plaintiffs’ logic, any employee whever saved a document to ICloud or ever
uploaded a document to the internet would come under the FLSA'’s protection for having
“moved” information across state lines. Without binding authority to say otheriwes€aurt

finds this allegation too vague to support a finding of individual coverage under the FLSA.



Finally, Plaintiffs allege thaby updating and maintaining Votebuilder, which is
reportedlyof commercial value to Defendari@laintiffs were sufficiently engaged in the
“production of goods for commerce” to satisfy FLSA requirements for individuedrage.

(ECF No. 90, p. 27.)Employees whose work is closely related and directly essential to the
production of goods for commerce are individually covered under the FLSA.” Thorne, 448 F.3d
at 1269 (citing 29 C.F.R. § 776.18(b)). Plaintiffs fail to provide any support — beyond
conclusory statementsfor their contention that intangibles like voter information could be
considered a “good” within the meaning of the FL®Ad even if this Court were willing to
consider an electronic database a “good,” the pleadings are insufficiergliisbshow integral
Plaintiffs work was to the production thereof #vas the case with Plaintiffs’ prior alleged bases
for individual coverage, Plaintiffs fail to allegay facts bearing on tlextent towhich

Plaintiffs’ work with Votebuilder is reasonably consideretbSely related and directly

essential” to the datale’s production. Without more, this Court cannot reasonably find

sufficient facts to support an argument for individual coverageditrex

Plaintiffs arguments in support of individual coverage are largely untenable. The Second
Amended Complaint fail® adduce sufficient factual content to establish Plaintiffs as
individually covered under the FLSA. Accordingly, the Court now turns to the ismitiz of the
pleadings to establish FLSA coverage by other means.

B. Enterprise Coverage

Enterprise coverage extends to any employee who “is employed in an seteraged
in commerce or in the production of goods for commerce.” 29 U.S.C. 8§ 207(a)(1). As a threshold
matter, this Court finds that Plaintiffs fail to establish thatendant PP — a Section 527

nonprofit — functioned as an “enterprise” within the meaning of the FLSA. For CeafeR®P to

10



be considered an enterprise, it must satisfy threeegitsml) PDP mustngag in related
activities; 2) there must be unification of opevator common control; and 3) there must be a

common business purpogeeich v. Gateway PredsS3. F.3d 685, 694 (3d Cir. 1994As it

relates to an alleged “business purpodegt Defendant PDP is a taxempt nonprofit is not,

itself, dispositiveReagorv. Okmulgee County Family Res. Ctr., Infg01 F.App’x 805, 809

(20th Cir. 2012) (“A non-profit may engage in business activities and therefore be an
enterprise.”) But when assessing the alleged business purpose of a nonprofit, the Court’s focus
is tailored.“[T]he court’s inquiry must focus on whether the nonprofit enterpriserigarily

engaged in competition in the public with ordinary commercial enterprises.”i€en&RD

ManagementNo. 04-2082, 2006 U.S. Dist. LEXIS 9705, *1 *30 (E.D. Pa. February 17,

2006)(internal citations omitted) (emphasis add8ég alspReagoy 501 F. App’x at 809 (“But

the question is whether the nprofit is primarily engaging in competition in the public with

commercial enterpriseg.{internal citations commitd).

By Plaintiffs’ own accountDefendant PDP’s primary focus is the election of democratic
candidates to local, state, and national offiE€F No. 68, 1 32.) Nothing in the Second
Amended Complaint would suggest that commercial competitiorawamay, secondary, or
eventertiaryendeavofor Defendant PDP But even if this Court were to find that the pleaded
facts established Defendant PDP as “enterprise,” the pleadings fail to edtadiiiBlefendant
PDPis the kind of enterprise to which FLSA coverage would extEndenterprise coverage,
the FLSA requires that the enterprise in question “is an enterprise whoségmssa/olume of
sales made or business done is not less than $500,000.” 29 U.S.C.)BLA@3(8). Plaintiffs

allege that through sale of merchandise and sale of access to Votebuilder, thamsfend

11



exceeded $500,000 in revenue. (ECF No. 68, 11 108, BaoOBlaintiffs fail to allege Defendant

PDP’s annual gross volume of sales, indivigua

The Court would only accept Defendants’ combined revenue as satisfying the thifeshol
the Court found that Defendants operated as a single enterprise. It does not®wefind.
enterprise test detailed above is used to “determine whether to combine @ndiglolés” of “a
group of affiliated businesses for the purposes of applying the FIEch 13 F.3d at 69%As
addressed both above with respect to the single entity tesh@edextensivelyn this Court’s
previous Memorandum addressing Foreign Defendants’ Motion to Dismiss, this i@dsitinie
pleadings insufficient to establish unified operation or common cdrgtaleen Defendant DNC
and the individual state democratic partiés.such, for Defendant PDP’s employees to benefit
from enterprise coverage under the FLSA, Plaintiffs must attegeDefendant PDP’s annual
gross revenue is at least $500,000. The Second Amended Complaint is bereft of amynfiacts f
which this Court could reasonably glean the amount of money Defendant PDP allegedly m
off the sale of merchandise or voter information. As a result thereof, Rtafatifto plead

sufficient facts for a finding of enterprise coverage.

Ultimately, “a complaint must do more than allege the plaintiff's entitlement to relief. A

complaint has to show such entitlement with its fad®chardson v. Bzar No. 15-772, 2015

U.S. Dist. LEXIS 135294 *1, *6 (E.D. Pa. October 5, 20(ct®jng Fowler v. UPMC Shadyside,

578 F.3d 203, 2011 (3d Cir. 2009)) (internal quotations omitted). Plaintiffs, even on their third
try, fail to adduce sufficient facts to demonstrate the plaiatganizers were coveredas

individual employees or as employees of a qualifying enterprise — under the IALiBe

absence of FLSA coverage, the Court must dismiss Plaintiffs’ claimssagefendant PDP for

violations of the FLSA'’s overtime provision. Having dismissed Plaintiffs fgaleral claims, this

12



Court declines to exercise jurisdiction over Plaintiffs’ state law cldbdefendant PDP’s Motion

is granted and the above captioned action is dismissed.

CONCLUSION

For all the foregoing reasons, this Court finds the pleadings insufficistdat®a claim
against either Defendarfthe Court is reluctant to grant Plaintiffs a fourth “bite at the apple,” but
precedent dictates that amendment be permitted wherever it is not cleguytable ofutile.

Grayson v. Mayview State Hosp., 293 F.3d 103, 108 (3d Cir. 2802prdingly,the Court will

grant Defendantd¥otions, without prejudice, and with leave to amend within fourteen days.

A corresponding Order follows.

BY THE COURT:

/s/ C. Darnell Jones, |l

C. Darnell Jones, II J.
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