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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JERRY WOODWARD
Petitioner

V. : No. 2:1tv-224

THERESA DEBALSO andhe

PHILADELPHIA COUNTY

DISTRICT ATTORNEY,
Respondents.

OPINION
Report and Recommendation ECF No. 16—Adopted

Joseph F Leeson Jr. November 1, 2019
United States District Judge

l. INTRODUCTION

In thishabeasction,pro sepetitionerJerry Woodwardahallengs the constitutionality of
a sentence arising froms 1984 conviction for first degree murdén. that yearfollowing a
bench trial in the Pennsylvania Court of Common Pleas for Philadelphia County, Woodward was
sentenced to lifenprisonmentvithout the possibility of parole after being convictedist-
degree murder in connection with the stabbing death of another individealias twenty years
old at the timeof the offense. Woodwardjadgment of sentence was affirmed by the
Pennsylvania Superior Court, and on March 6, 1986, the Pennsylvania Supreme Court denied
allowance of an appeal.

On February 23, 2017, Woodward filed the instant petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. Woodward contends that under the Supreme Court’s decisions in
two cases—(1) Miller v. Alabama 567 U.S. 460 (2012), in which the Court heddt ajuvenile’s

mandatory life sentence without the possibility of parole visldte Eighth Amendment’s
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prohibition on cruel and unusual punishments, and/{@)tgomery v. Louisiand 36 S. Ct. 718
(2016), in which the Court held that the right recognizediiter operatesetroactively—his
1984 sentence of life without the possibility of parole violates his Eighth Amendmenjw@edd e
protection rights.After briefing, United Stated/agistrate JudgMarilyn Heffley issued a
Report andRecommendation (“R&R”)ecommending thatvoodward’shabeagpetitionbe
dismissedas untimely. Woodwardhasfiled objections to the R&R After review,and for the
reasonghat follow, this Court adoptthe R&RanddismissesVoodward’s petition.
I. RELEVANT BACKGROUND

A. Woodward’s offense, conviction, and subsequent challenges

On April 17, 1984, the Commonwealth of Pennsylvania charged Woodward with first-
degree murder, among several other crimes, arising out of the stabbing deaithetéenyear
old individual in a bar fight.SeeCourt of Common Pleas, Philadelphia County, Criminal Docket
(“Criminal Docket”), Com.v. Woodwargd CP-51CR-0420522-1984, ECF No. 14-1 at 1.
Woodward was twentyears old at the timeFollowing a bench trial in the Court of Common
Pleas for Philadelphia County, on November 20, 1984, Woodward was convi@itsttdégree
murder,aggravated assault, simple assault, criminal conspiaaclypossessing instruments of a
crime. Id. at 2. Judge Juanita K. Stout sentenced Woodward to life in pvitwout the
possibility of parole.ld. Woodward appealed his conviction and sentence to the Pennsylvania
Superior Court, which, on August 23, 1985, affirmed the judgment of sentSeellab. Pet.
9, ECF No. 3. On March 6, 1986, the Pennsylvania Supreme mied allowance of an

appeal.ld.; see Com. v. WoodwarB03 A.2d 53 Pa.1985).

1 The Commonwealth attached as exhibits to its response to the habeas petitamprint-
of the relevant criminal dockets in the underlying case.
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In 1986, Woodward filed a petition under Pennsylvania’s Post Conviction Hearing Act
(“PCHA”), which was denied by the Court of Common Pleas on September 27 82#8lab.
Pet. 11. On April 11, 1990, the Superior Court affirmed the denial of Woodward’'s PCHA
petition. See Com. v. Woodwarl77 A.2d 655 (Pa. Super. Ct. 1990). Woodward did not seek
discretionary review of the denial of his PCHA petition with the Pennsylvania®@epCourt.

Not until 2012 did the nextlevant evenin this mattetranspire. On August 13 of that
year, Woodward filed pro sePCRA petition for relief on the basis that his life sentence without
the possibly of parole was rendered urildwasa violation of his Eighth Amendment rights by
the Supreme Court’s therecently issued decision Miller v. Alabama 567 U.S. 460 (2032
SeeCriminal Docket at 3; Hab. P€&f.11. OnMarch 15, 2017, the Court of Common Pleas
provided Woodward with notice, pursuant to Pennsylvania Rule of Criminal Proceduad 907,
its intention to dismiss his PCRA petition, without a hearing, as untiomelgr 42 R. CONS.

STAT. 8 9545(b).SeeCriminal Docket ad. In its Rule 907 notice, the court observed that

petition did not invoke an exception to the timeliness provision of the P&fdahat

2 The PCHA was the predecessor to Pennsylvania’s Post @GonvRelief Act (“PCRA”),
42 M. CONS. STAT. 88 9541-9546. According to the Pennsylvania Supreme Court,

[t]he purpose of the PCRA is to provide an action for persons convicted of crimes
they did not commit and persons serving illegal sentences to abteh The
prisoner initiates the proceedings and bears the burden of proving, by a
preponderance of the evidence, that his conviction or sentence resulted from one or
more of the PCRA's specifically enumerated errors and that the error haenot b
waived or previously litigated.

Com. v. Haag809 A.2d 271, 284R@a.2002) see Com. v. Martoran®9 A.3d 301, 306Ra.

Super. Ct. 2014) (quotation marks omitted) (“A PCRA petition is, generally, the salesrage
obtaining collateral relief anehcompasses all other common law and statutory remedies for the
same purpose that exist when this subchapter takes effect, including habeasnzbgouara
nobis?).
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Woodward wasot entitled to relietinderMiller v. Alabamabecause he was not under eighteen
yearsof ageat the time of his offensdd. Woodward responded to the PCRA nobge
claiming that he was entitled to habeas corpus relief; howevéay 1, 2017, the Court of
Common Pleadismissechis PCRA petition as untimelySee idat 5. Woodward filed a timely
appeal to the Superior Court, which, in a decision dated August 27, 2018, affirmed the Hismissa
of his PCRA petition.See Com.v. WoodwardNo. 1655EDA 2017, 2018 WL 406157@Pa.
Super. Ct. Aug. 27, 2018). The Superior Court found that Woodwaed faiatisfy any of the
stautory exceptions to the PCRA’s time bar, and thaMiiler decision was inapplicable to
Woodward because he was twenty years old—and therefore not a juvenile—when he committe
the 1984 murderSee id at 2.

While his 2012 PCRA petition was pending in the Court of Common Pleas, Woodward
filed the instant § 2254 habeas petition on February 27, 2Béd@1ab Pet, see alsiAbeyance
Mot., ECF No. 1.By Order dated June 8, 201fg Undersigned referred Woodward'’s petition
to Magistrate Judge Marilyn Heffley for a Report and Recommendatiaieterminatioras to
whether the petition should be grant&eeOrder dated June 8, 2017, ECF No. 8. Judge
Heffley granted the Commonwealth respondents several extensions of time tbatsition
to Woodward'’s petition, which they filed on November 2, 20%#& Resps Opp’n., ECF No.
14. Woodward filed a reply on November 20, 20EeeReply Mem., ECF No. 15. On
December 14, 2017, Judge Heffley issued her R&R, recommending that Woodward'’s § 2254
petition be dismissed as tirbarred. SeeR&R, ECF No. 16. Woodwarthereafteffiled timely

objections to the R&R SeeObjs., ECF No. 17.

4
110119



B. Woodward's § 2254 petitior? and the Commonwealth’s opposition

Woodward’s arguments for habeas relief are based on the (uncontastelat he was
twenty years old at the time he committed dffense for which he was sentenced to life without
the possibility of paroleThe Supreme Coudiheldin Miller v. Alabamathatbased on
developmental differences between adolescent and adult emddbe resulting implications for
culpability, “the Eighth Amendment forbids a sentencing scheme that mandaiesplifson
without possibility of parole for juvenile offenders567 U.S.at479. Woodwarésserts that
“his biological process was not complete until 4/10/88, when he turned 25 years old acmording
brain science and social science revealadiiler,” and thereforehis life sentence ithout the
possibility of parole violates his Eighth Amendment right to be free from cnaeliausual
punishment. Hab. Pet. § 12. Because, according to Woodward, the substantive rule announced
in Miller was made retroactive Montgomery v. Louisiand 36 S. Ct. 718 (2016), this Court
acting on his § 2254 petition is obliged to vadadife sentence without the possibility of
parole. Abeyance Mot. at 10. In addition to making an Eighth Amendment argument,
Woodward contends thatdilure to accordnon-juveniles] the same rights and considerations
created undeMliller, that are being accorded to [juvenilagpresents the impermissible
disparate treatment of (ngaveniles),” which Woodward claim&olatesthose individuals'—

and Woodwarg—constitutional equal protection rightSee idat 1827.

3 Prior to filing hispetition Woodward filed &MOTION REQUESTING [THE]
DISTRICT COURT HOLD IN ABEYANCE OR SUSPENSE TIMELY FILED HABEAS
PETITION,” on January 13, 2017SeeAbeyance Mot.Becausat the time this “motion” was
filed there was no habeas petition pending, the Court directed Woodward to comply with the
local and federal rules and file a 8§ 2254 habeas petition for the relief he sBegbtder dated
January 24, 2017, ECF No. 2. Woodward thereafter filed his § 2254 habeas petition on February
27, 2017.In construing Woodward’s argumerltberally, the Court incorporates the substantive
arguments made in his ppetition “motion” into his§ 2254 petition.
5
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The Commonwealth respondents argue that Woodward'’s petition is untimely and not
subject to either statutory or equitable tolling, and therefore warrants dikniRespondents
observehatunder 28 U.S.C. § 2244(d), a habeas corpus petition must be filed within one year of
the date the challenged judgment became fiRalsps.” Opp’n. at 3. However, because
Woodward’s conviction and sentence became final prior to April 24, 1886@late th
Antiterrorism and Effective Death Penalty Act of 1498EDPA”) was signed into law and §
2244(d)became effectivahey acknowledge he was entitled to a gaar grace period
beginning April 24, 19961d. at 4. Even with the benefit of this grace period, respondents
contend, Woodward did not file his petition until February of 2017—19 years and 10 months
late. Id. Moreoverthey assert thalVoodward is not entitled to statutdigiling or equitable
tolling. Id. at 45. Nor, they contend, is he entitled to the benef#roélternative start date
based on a new substantive constitutional right emanatingMliber, a case respondents state
is inapplicable for the simple reason that Woodward was twenty years old, and notla jatveni
the time of hs 1984 offenseld. at5-6. In the absence of any tolling or an alternative start date,
respondentasserthatWoodward’s untimely petition must be dismissed.

In a short reply in further support of his petition, Woodwanglies thaliis petition
should not be considerdéidne-barredbecausehe ruling ofMontgomery preceded bliller,
constitutes a new “fact” previously unknown to him which negates his liatafityrst-degree
murder Specifically,he contends the onear limitations periodbegan to run after the
predicates [sic] fact discovery on January 25, 2016.” Reply Mem. at 1. According to
Woodward, he “did not have ‘actual knowledge’ of the Brain Science untiMillef], which
was applied retroactively by Montgomeryld. at 2. This “brain science” allegedly precludes

Woodward’s abilityto have “specific intent” for first degree murder, notwithstanding that he was
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over eighteen years old, because it shows that his brain did not reach maturity wasl he
twenty-five years old.ld. at 3.

C. The Report and Recommendation

In herR&R, Judge Hefflg at the outset ni@sseveral determinationgertinent to the
instant petition: (1) Woodward’s conviction and sentence became final in 1986, rilagtf
after the Pennsylvania Supreme Court denied review; and (2) barring an iakesteat date or
tolling, Woodward had until April 24, 19910 file a federal habeas petition, that date marking
one year from the date on which 28 U.S.C. § 2244(d) and it yeaelimitatiors periodbecame
effective. SeeR&R at 24.

Judge Heffley thediscusse whether Woodwaris entitled to either statutory or
equitable tolling of § 2244(d)’s ong=ar limitations periodThe R&Robserves that under the
AEDPA's statutory tolling provision, “[t]he time during which a properly filed agilon for
State postonviction or other collateral review with respecthe pertinent judgment or claim is
pending shall not be counted toward any period of limitation under this subsedli&Rat 5
(quoting 28 U.S.C. § 2244(d)(2)However,Judge Heffleyltimately determing that “[n]Jone of
Woodward’s post-conviction pébns tolled the AEDPA statute of limitations.” R&R at 5.
With respect to Woodward’'s PCHA petitidhe R&Rconcludeghatbecause thpetition was

filed in 1986 and ultimately denied in 1990, well before the § 2244(d)’'yeaelimitatiors

4 Citing Kapral v. United States 66 F.3d 565, 575 (3d Cir. 1999), Judge Heffley observes
that ajudgment of conviction becomes final, for limitations purposes, wietnited States
Supreme Court affirmghe conviction and sentence on the meoitslenies dimely filed

certiorari petition, or whethetime for filing a petitionfor a writ of certiorari expiresSeeR&R

at 4. Because Woodward had ninegys to file a petition for a writ of certiorari with the
Supreme Court following the Pennsylvania Supreme Court’s denial of review, and because he
did not seek certiorari, wWasninetydays aftethe denial of review that his conviction and
sentence became “final” for habeas purposes.
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period had even begun to run (in 1996 upassage of thAEDPA), thatpetition didnot toll the
limitations period.ld. (citingJohnson v. RyamNo. CV 89-2999, 2015 WL 5896242, at *4 (E.D.
Pa. Mar. 30, 2015) (“Consequently, petitioner’s first and second PCHA petitions do not toll the
AEDPA statute of limitations because they were filed and concluded beéoAEDPA statute
of limitations began toun.”), report and recommendation adopiétb. CV 89-2999, 2015 WL
5884865 (E.D. Pa. Oct. 7, 20)5)Similarly,because Woodward's PCRA petition was filed in
2012, well after the one-year limitations period had closed on April 24, 1997, and because a
petition “does not toll an already expired statute of limitatiodsglge Heffleyconcludeghat the
PCRA petition did nothing to toll the limitations period. R&R & EquotingMorris v.
MazurkiewczNo. CIV.A. 10-7174, 2011 WL 2708498, at *3 (E.D. Pa. June 8, 284d9st and
recommendation adoptedo. CIV.A. 10-7174, 2011 WL 2709181 (E.D. Pa. July 11, 2011)
Additionally, the R&R noteghat the PCRA petition was dismissed as timaered by the Court
of Common Plea3and because a tim#arred petition is not “properly filed,” that petition
cannottoll the limitations period. R&R at 6 (citingahey v. Horn240 F.3d 239, 243-44 (3d
Cir. 2001)).

Judge Heffley’'s R&R then examinaghether equitable tolling is warranted. Explaining
that in the Third Circuit, there are three circumstances permitting equitable-te{lipngvhere a
defendant actively misleads the plaintiff; (2) if the plaintiff has in some exgiireory way been
prevertedfrom asserting his rights; or (3) if the plaintiff has timely asserted his yight$ias

mistakenly done so in the wrong forundadge Heffleyfinds that Woodward does not claim or

5 The denial of Woodward’s PCRA petition was affirmed by the Superior Courtladte

R&R was issuedSee Comv. WoodwargdNo. 1655 EDA 2017, 2018 WL 4061574 (Pa. Super.
Ct. Aug. 27, 2018).
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set forth any circumstances warranting equitable tolling of his habeasrpeBeeR&R at 67
(citing Jones v. Morton195 F.3d 153, 159 (3d Cir. 1999)).

Having concluded tolling of the limitations period is unwarraniedge Heffleynoves
to addressing Woodward’s argument thaishentitled to receive the benefit of an alternative
start date with respect $2244(d's oneyearlimitations period specifically, a date following
the Supreme Court’s decisionMontgomery v. Louisiand 36 S. Ct. 718 (2016\While §
2244(d)(1)(C) provides that a petitioner may file hdws petitioner within one year of “the date
on which the constitutional right asserted was initially recognized by therBei@eurt, if the
right has been newly recognized by the Supreme Court made retroactiMetgtapo cases on
collateral review,Judge Heffleyconcludes that “the Supreme Court’s decisiondiiter and
Montgomeryprovide no basis for using an alternative start date” under § 2244(d)(B&3R at
7. This is because the Supreme Court “expressly limited its holdMdlén to juveniles ‘under

the age of 18 at the times of their crimes,” and it is “undisputed that Woodward weara0 y

old at the time he committed the underlying offenséd.”at 8 (quotingMiller, 567 U.Sat 465.
Judge Heffleymoreover concludes that Woodward is not entitled to an alternative start date
pursuant to 8§ 2244(d)(1)(D), which recognizes the limitations period as commencing Uipen “[t
date on which the factual predicate of the claim or claims presented could bawdidgs®vered
through the exercise of due diligenc&R&R at8. The R&Rfinds thateven assuming scientific
studies and social science evidence as discusddillen could constitute a “factual predicate,”
Miller was decided in 2012, meaning the geer limitations period was weéxpired by the

time Woodward’s habeas petition was filed in 201d..at 89.

Finally, Judge Heffley addresses Woodwaid&am of actual innocence baken his

contentionthathis underdeveloped brain prevented him from forming the specific intent required
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for first-degree murderThe R&Rconcludes that, even if there is an actual innocence exception
to § 2244()fs oneyear limitations period, “actual innocence requires factual innocence, not
mere legal insufficiency.” BR at 9 (citingBousley v. United States23 U.S. 614, 623 (1998)
andSweger v. Chesng®94 F.3d 506, 523 (3d Cir. 2002))edal insufficiencyas opposed to
factual innocences precisely what Woodward contends: he does not claim he is innoceat of th
underlying act of causing another individual’'s decfleeR&R at 3-10.

For the reasons identified above, Judge Heffley recommends that Woodward’s § 2254
petition be denied and dismissed in its entirety.

D. Woodward’s objections

In Woodward'stimely-filed objections, the Court identifies four distinct contentions.
First, he challenges Judge Heffley’s conclusion that he is not entitiattwory tolling, arguing
thatthe R&R“inexplicably ignored that Petitioner is entitled to statutoryinglof the AEDPA
one year statute of limitations pursuant to 28 U.S.C. § 2244(d)(2).” Objs. at. 2-3. Woodward
claims that his 2012 PCRA petition was “indisputably ‘properly filed” based upon téte of
the law at the time that it was filed and supsently denied on May 1, 20171d. at 3. In
support of this contention, Woodward pointsXom v. Brosnick607 A.2d 725Ra.1992), in
which the Pennsylvania Supreme Court discussed and afipisthndard for aftediscovered
evidenceentitling a déendant to a new trial. According to Woodwastnilar tothe after
discovered evidence Brosnick “[tlhe Brain Science study from the National Institute of Health
were [sic] not available at trial. Indeed, brain development science would éavatepted at
the time of trial.” Objs. at-5.

Second, Woodward objects to the R&R’s conclusion that he is not entitled to equitable

tolling of the limitations period. He rests this objection on what he claims to bedkdmwn in
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the State’s procedurew’hich he claims “stood in his waly].” Objs. at 6. Woodwargueshe
has diligently pursued his rights, however, his “place of confinement provides no mewhanis
for obtaining studies revealed during litigationid. at 67.

Third, although it is lesthan clear, the Court identifies a claim of actual innocence.
Woodward states that “[e]ven if the state court has determined that Petitisngaived the
issue . ... [H]e is innocent of first-degree murder.” Objs. dléargueshat “[c]onsiderimg the
new Brain Sciencel,] a diminished capacity defesméd have led the jury to believe that
Petitioner could not have formed the requisite intent to be found guilty of first-degrdenti
Id.

Fourth, and relatedly, Woodward claims that his actual innocence ad¢igsee murder
“creates an exception to all procedural barriers for bringing constittataims including the
time barriers erected by the AEDPAiIting in support of this contention a Tenth Circuit case,
Lopez v. Trani628 F.3d 1228, 1230 (10th Cir. 2010). Objs. at 8. Although he titles this section
of his filing “Alternative Start Date,” whether h§2254 petition proceeds as a result of tolling
or an alternative start date does not appear to be significant. Rather, Wosikwaydclaims
that“the totality of the evidence sought to be presented regarding diminished gajgcib an
undeveloped brain” should be sufficient for Bi&54 petition to proceed, because“could not
have committed first degree murder because he could not form the requisite iltent.”

II. STANDARD OF REVIEW: CONTESTED REPORTS& RECOMMENDATIONS

Whentimely objections to anagistrate judge’seport and recommendation have been
filed under 28 U.S.C. 8 636(b)(1)(C), the district court must make a de novo review of those
portions of the report to which specific objections are made. 28 U.S.C. § 636(b)89(dple

v. Diecks 885 F.2d 1099, 1106 n.3 (3d Cir. 1989Yhere objections are general rather than
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specific, de novo review is not require8nyder v. Bendeb48 F. App’x 767, 771 (3d Cir.
2013) Brown v. Astrug649 F.3d 193, 195 (3ditC2011). Uncontested portions of a report and
recommendatignas well portions to which untimely or general objections are nmaalg be
reviewed at a standard determined by the district cbaviever, at the very leashese portions
should be reviewed forctear error or manifest injusti¢e Colon-Montanez v. Delbalsdlo.
3:15CV-02442, 2016 WL 3654504, at *1 (M.D. Pa. July 8, 20Hsjyal Employment
Opportunity Comm'n v. City of Long Bran@66 F.3d 93, 100 (3d Cir. 201(F)A] district court
should ‘afford some level akviewto dispositive legal issues said by the report[.]We have
described this level akview as ‘reasoned consideratidiiquoting Henderson v. Carlsqr812
F.2d 874, 878 (3d Cir. 1987))). district court ‘may accept, reject, or modify, in whole or in
part, the findings and recommendations” containedrapart 28 U.S.C. § 636(b)(1)(Cand
“[is] not required to make any separate findings or conclusions when revieMagistrate
Judge’s recommendation de novo under 28 U.S.C. § 636fl).V. Barnacle 655 F. Appx
142, 147 (3d Cir. 2016).

V. DISCUSSION

A. Three of Woodward’s four objections are improper.

The Court finds that only one of Woodward’s objectimnsufficiently specific to
warrant de neo review of the R&R his objection with regard to Judge Heffley’s determination
that his 2012 PCRA petition does not toll the gear limitations period for his habeas petition
His remaining three objectiorsthat he is entitled to equitable tollingtbie limitations period
because “[a] breakdown in the State’s procedures stood in his way,” Objs. at 6;ithattually

innocent of first-degree murder because he could not form the requisiteiohtah, 7-8; and
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that his actual innocence “create exception to all procedural barriers” to the adjudication of
his habeas petitiond. at 8—do not warrant de novo review, as explained below.

Woodward’s objection with regard his entitliement to equitable tollingises a entirely
new argumentone thatvas not presented anywherehis habeagetition or associated
documents. Consideration of arguments raised for the first time in an objection tat a repor
recommendation is improper, asdch arguments are deemed waiv8deAdkins v. WetzeNo.
13-3652, 2014 WL 4088482, at *3 (E.D. Pa. Aug. 18, 20IfN]ew issues and evidence shall
not be raised after the filing of the Magistrate Judge's Report and Recomimeifdaey could
have been presented to the magistrate judgifig E.D. Pa. Local R. Civ. P. 72. 1.IV(c)));
Kightlinger v. PennsylvanjadNo. CIV.A. 11-936, 2013 WL 4504382, at *2 (W.D. Pa. Aug. 22,
2013) (explaining that consideration of issues raised for the first time in aniatjeca report
and recommendan “would reduce the proceedings before the magistrate[ ] Judge to a mere
dress rehearsal, which is contrary to the very reason for having magistiges”). What's
more, this argument is inherently vagueis in no way cleahow as a result offa] breakdown
in the State’s procedurest his “place of confinement” he has been prevented from asserting his
rights. Objs. at 6. Therefore, even were tl&ourt to consider it, the ambiguity of the objection
would lead only talear error revievof the R&R. SeeKennedy v. Borough of Minersville
PennsylvaniaNo. 3:19€V-0124, 2019 WL 4316218, at *1 (M.D. Pa. Sept. 11, 2019)
(“Plaintiff's objections are not specific. In particular, Plaintiff doestake issue with the
substance of any of the Magistrdiglge’s conclusions and/or recommendations. As such, the
Report and Recommendation is reviewed for clear error, and finding none, it wdibpted.”).

Woodward’s two objections premised on his alleged actual innoeeac@milarly

improper, althougtfor a different reasanthe argument that hage and resulting limited
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capacity prevented him from forming intent to commit falegjree murder was raised in
identical fashion in his habeas petitidWhile argumentare deemed waived wheleey are
raisedin the first instance in objections to a report and recommendaitarenot connected to
the substance of the report, where arguments raised in the underlying pegisomgly restated
in an objection to a report asdnilarly fail to engage with the substance of the rejibe,
objection invites only clear error review of the repastto that issueSee FloreaMlontano v.
Scism No. 3:10€V-2404, 2011 WL 837764, at *3 (M.D. Pa. Mar. 4, 2011) (reviewing a report
and recommendationifelear error where, “[iJn his objections, Petitioner raises the same
arguments as set forth in his 8§ 2241 petitioafjd, 453 F. App’x 145 (3d Cir. 2011Kennedy
2019 WL 4316218, at *1 (discussing a party’s failure to engage with the substanepoita r
and recommendationHere,Woodward’s‘actual innocence” objectia) in addition to being
restatements of his earlier contentidiad, to identify what is incorrect with Judge Heffley’'s
analysis on tis issue—an issue which was squarely (and correctly) addressed in the B&R.
R&R at 310. Clear error review is therefore appropriaseto Woodward’s “actual innocence”
contentions.

Having conducted a review of the R&R for clear éias to all but Woodward’s first
objection, the Court finds nerand agreesith Judge Hffley’s thoroughanalysisand welt

reasoneaonclusions. These objections are overruled accordingly. The @xgdroceeds to

6 The Court additionally notes the Third Circuit’s guidance that “providing a coagdet
novodetermination where only a general objection to the report is offered would undéehmi
efficiency the magistrate system wagant to contribute to the judicial procés&oney v.
Clark, 749 F.2d 5, 7 (3d Cir. 1984).
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address Woodward’s contention that Judge Heffley erred in firldatgis 2012 PCRA petition
did na toll the oneyear limitations period for his habeas petition.

B. Woodward’s 2012 PCRA petition was not “properly filed.”

As discussed, Woodward contends his 2012 PCRA petition was “indisputably ‘properly
filed” based upon “the state of the law at tiae that it was filed and subsequently denied on
May 1, 2017,"and, as a result, he is entitled to statutory tolling®t.S.C. § 2244(d)’s one-
year limitations period. Objst 3. For the reasonssforthbelow, the Court disagrees.

1. Applicable legal principles

Section2244(d)(1) provides for a ongar limitations period for the filing & 2254
habeas petitions like Woodward’s, beginning on either (A) the date the challadgetent
became final; (B) the date on which an edpnentto filing creded by a State is removed; (C)
the date on which a new constitutional right is recognized by the Supreme CobDjtftoe (ate
on which the factual predicate of the claim could have been discovered throughrtiseefe
due diligence.28 U.S.C. § 2244(d)(1). Section 2244(d)(2) in tommates an exception to this
limitations period, providing that

[tihe time during which a properly filed application for State qoosiviction or

other collateral review with respect to the pertinent judgment or clapanding

shall not be counted toward any period of limitation under this subsection.

28 U.S.C. § 2244(d)}2 The relevant question for Woodward’s habeas petition is, as he
correctly recognizes in his objection, whether an underlying petition forcpasiction relief (in
this case, his 2012 PCRA petition) was “properly filed” within the meaning of § 2244(d)(2)

In Artuz v. Bennetthe Supreme Court addresghd timeliness of petitions v&-vis the

“properly filed” requirementholdingthat time limits on postonviction petitions are

“condition[s] to filing,” such that an untimely petition would not be deemed “propeeky. fi
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531 U.S. 4, 8, 11 (2000)The Supremé&ourtwent a step furtheén Pace v. DiGuglielmand
addressed “whether the existence of certain exceptions to a timely filingeragat can prevent
a late applicatiofffor state postconviction relief] from being considered improperly filed.” 544
U.S. 408, 413 (2005 The Court resolved thquestion in the negative. It held théhfe limits,
no matter their form, ardiling’ conditions” for purposes of statutory tolling under § 2244(d)(2),
reasoning thatit must be the case that a petitithat cannot even be initiated or considered due
to the failure to include a timely claim is fproperly filed:” Id. at 417. Consequently,
“[w] hen a postconviction petition is untimely under state |t#vat [is] the end of the mattefor
purposes of 8§ 2244(d)(2).d. at 414 (quotingcarey v. Saffold536 U.S. 214, 226 (2002)).
2. Application to the instant circumstances

Based on the settled nature of the law as to whstitutes—or, moreappropriately
doesnot constitute—a “properly filed” state postonviction petition, it is clear that Woodward’s
2012 PCRA was not “properly filed.As Judge Heffley correctly obsese'the Philadelphia
County Court of Common Pleas held that Woodard’s PCRA petition was untimely.” R&R at 6.
Significantly, followingher issuance of the R&R, the Superior Court affirmed decisitmeof
Court of Common Pleas, concluding that Woodward’s “petition, which was filed more than 26
years after his judgment of sentence became final, is patently untimebyregaslt, the PCRA
court lacked jurisdiction to review [his] petition, unless [he] alleged and proved dme of t

statutory exemptions to the tisbar, as set fotin Section 9545(b)(1)”” Com.v. Woodwarg

! The PCRA has a one-year limitations period, subject to three exceptions. tlitee sta

provides as follows:

Any petition under this subchapter, including a second or subsequent petition, shall
be filed within one year of the date the judgment becomak finless the petition
alleges and the petitioner proves that:
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No. 1655 EDA 2017, 2018 WL 4061574, at *1 (Pa. Super. Ct. Aug. 27, 2018). The Superior
Court found that Woodward failed to prove any of the statutory exceptions to the PCRA
limitations period Specifically, the court found that Woodward was unable to avail himself of
the timebar exception for newly recognized constitutiomgits becaus#iiller and
Montgomerywere “inapplicable” tchis circumstances-it beingundisputedhatWoodwardwas
twenty years old at the time of his offengd. at *2. The Superior Court also found Woodward
unable to claim the exception for newly found facts, observing that “this court iresgly
rejected the notion that judicial decisions constitute newly discoveredHatisvoke the
protections afforded by Section 9545(b)(1)(ii)d.

Because there has beglear determination by theuwrs of Pennsylvania that
Woodward’s 2012 PCRA petition for post-conviction relief was untimely, “that lis]end of
the matter’ for purposes of § 2244(d)(2Pace 544 U.S. at 414 (quotinQarey, 536 U.S.at
226). From this determination it follows thatMddward’s PCRA petition was not “properly
filed” pursuant to § 2244(d)(2), and tseunable to clainstatutory tolling o8 2244(d)s one

year limitations period as a result. His objection to Judge Heffley’s recodatien and

(i) the failure to raise the claim previously was the result of interfergnce b
government officials with the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the Constitution or laws of
the United States;

(i) the facts upon which the claim is predicated were unknown to the
petitioner and could not have been ascertained by the exercise of due
diligence; or

(ii) the right asserted is a constitutional right that was recognized by the
Supreme Court of the United States or the Supreme Court of Pennsylvania
after the time period provided in this section and has been held by that court
to apply retroactively.

42PA. CONS. STAT. § 9545)(1)(i)-(iii).
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conclusion that his leeas petition is not entitled to statutory tolling is without merit, and as such
it is overruled®

C. Woodward’s 2012 PCRA petition cannot toll an expired limitations period.

Judge Heffley’s recommendation that Woodward’s habeas petition be denied the benefit
of statutory tolling was also based on the conclusion that, because his PCRA petsdiied
15 years after the AEDPA statute of limitations expireds” RCRApetition “did nottoll an
already expired statute of limitations.” R&R a65 Although Woodward’s objection does not
squarely take issue with this conclusion, the Court briefly notes that Judgeyt¢etthnclusion
is correct as a legal matter.

A state postonviction petition, even ifproperly filed,” may not guaraee statutory
tolling under § 2244(d)(2)even a timely petitionannot operate to toll § 2244(dl)'s oneyear
limitations periodafter the period has already expirbdcause, in such a situatiothére is
nothing left to be tolled. Perry v. Diguglieino, No. CIV.A. 06-1560, 2008 WL 564981, at *7
(W.D. Pa. Feb. 29, 2008¥iorris v. MazurkiewczNo. CIV.A. 10-7174, 2011 WL 2708498, at
*3 (E.D. Pa. June 8, 201{)T]he PCRA petition was filed after the expiration of the AEDPA
statute of limitations . .and does not toll an already expired statute of limitatipneport and
recommendation adoptedo. CIV.A. 10-7174, 2011 WL 2709181 (E.D. Pa. July 11, 2011)

Fried v. Horn No. CIV.A. 02-8314, 2003 WL 23142179, at *3 (E.D. Pa. Aug. 11, 2003)e

8 Additionally, Woodward’seliance onCom. v. Brosnick607 A.2d 725 (Pa. 1992) in
support of his objection misplaced.SeeObjs. at 4-5.Brosnickdealt with afterdiscovered
evidence, while Woodward’s objection is based on the timeliness of his PCRA petitidhe T
extent the former bears on the latter, the Superior Court in its decision on Woadagrdal
made clear thgudicial decisionslo not constitute newly discoverefdts’ that invoke the
protections of the PCRA'’s tolling provisiotseeCom. v. Woodward2018 WL 4061574, at *2
(citing Com. v. Brandon51 A.3d 231, 235 (Pa. Super. Ct. 2012)).
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secton 2244 tolling provisions can only ‘pause a clock that has not yet fully run’; they cannot
‘restart the clock at zero.(quotingBlasi v. Attorney Gen. of the Commonwealth of Ba.F-.
Supp. 2d 481, 485 (M.Pa.1998), report and recommendation adeptNo. 02CV-8314,

(E.D. Pa. Nov. 25, 208).

Therefore, even were Woodward’'s PCRA petition timely, and otherwise “pydped”
for purposes of § 2244(d)(2),would have no tolling effect because it was filed after the
expiration of the ongear limitations period for his habeas petitigwpril 24, 1997. Nor would
any“properly filed application for State posbnviction or other collateral review” filed after
this date. 28 U.S.C. § 2244(d)(2).

D. Woodward’s underlying constitutional claim is without merit.

Finally, the Court briefly notes that even were his habeas petition timedy fils
underlying constitutional claimthat under the Supreme Court’s holdingifier v. Alabama
andMontgomery v. Louisiandis sentence of life without parole is violative of his Eighth
Amendment rights becauseotwithstandinghathe was twenty years old at the time of his 1984
offense,his brain had not fully maturedis-completely without meritThis is clear enougfiom
the plain language dhe Gurt’s decision irMiller: “[w] e therefore hold that mandatory life
without parolefor those under the age of 18 at the time of their crim@ates the Eighth
Amendment’s prohibition on ‘cruel and unusual punishmentslifler, 567 U.S. at 465
(emphass added). As itis undisputed that Woodward was not under the age of eaghteen
time off the offence in 198Aliller, and consequentl¥ontgomeryareinapplicable.Nor is
this up for debate: sinddiller’s issuance, countless courts have agreed thiabltsng applies
exclusively to juvenilesSeeg e.g.,Mitchell v. FergusonNo. CV 17-2089, 2018 WL 4169329, at

*4 (E.D. Pa. July 23, 201&)J The Superior Court correctly determined that since petitimasr
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not a juvenile when he murdered Michael Lambert on October 12, 28idderMiller nor
Montgomeryapplied.”) report and recommendation adoptédéb. CV 17-2089, 2018 WL
4145057 (E.D. Pa. Aug. 30, 2018yrown v. Harlow No. CIV.A. 13-4554, 2014 WL 1789012,
at *4 (E.D. Pa. May 5, 20)4"As [petitioner]was not a juvenilat the time he committed the
murders and related offenses in March 1989, the mandatory sentences imposed upon him of life
without the possibility of parole is not implicated by the Supr@uert’s Miller decision.”);
Butler v. WetzeINo. CIV.A. 13-3265, 2014 WL 502362, at *1 (E.D. Pa. Feb. 6, R@Fitling
that petitioner “does not fall within the potential ambifMiller] because he was over 19 years
old when he committed the crimerf@hich he was convicted,” and concluding that “[w]e do not
believe thateasonable jurists could debate thiiter applies only to juveniles and is therefore
inapplicable tdpetitioner’'s]claims).

E. There is no basis for the issuance of a certificate appealability.

A certificate of appealability*"COA”) should only be issuedf‘the petitioner ‘has made
a substantial showing of the denial of a constitutional rightdimlin v. Britton 448 F. App’x
224, 227 (3d Cir. 2011) (quoting 28 U.S.C. 8§ 2253(cY)/hére a district court has rejected the
constitutional claims on the merits . the petitioner must demonstrate that reasonable jurists
would find the district court’s assessment of the constitutional claims debatalstong.”
Slackv. McDanie] 529 U.S. 473, 484 (2000). Where the denial of a habeas petition is based on
procedural grounds and the Court does not reach the underlying constitutional l@i@A“
should issue when the prisoner shows, at least, that jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a constitutional right and itatqtir
reason would find it debatable whether the district court was correct in itslprateuling.” Id.

Woodards habeagetition i dismissedbecausét is untimely. Therefore, he is entitled
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to a COA if reasonable jurist®uld disagree as to whether (i3 petition was timely filedand
(2) his petition states a constitutional clainor the reasons discussed at lenigéneinand in the
R&R, it is not the case that reasonable jurists could disagree as to either of ithgss dethalone
both. The law is well settled againgfoodward’spetition Consequently, he is not entitled to a
COA.
V. CONCLUSION

After ade novo review of those portions.aidge Heffley'R&R and all underlying
documentselated to Woodward’s single proper objection as discussed herein, aral céar
error review of he remainder of the R&R and underlying documents, this Court fully agrees with
Judge Heffley’s welteasoned analysis and conclusions. Woodward’s objections to the R&R are
overruled, the R&R is adopted, atiek habeas petition dismissed. The Courtriner declines
to issue a COA or order an evidentiary hearing.

A separate Order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR.
United States District Judge
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