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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARK TINGEY, § CIVIL ACTION
Plaintiff, :
V.
PROBATION OFFICER DAGE NO. 17-827

GARDNER, and
SUPERVISING PROBATION OFFICER
CAITLIN McLAUGHLIN,

Defendants.

DuBois, J. December 12, 2019

MEMORANDUM

. INTRODUCTION

This is a suit arising under Peghania state lavand 42 U.S.C. § 1983 Plaintiff Mark
Tingey asserts claims against defendants, paftiteer Dage Gardner and supervising parole
officer Caitlin McLaughlin, for false imprisonmentiolations of “substantive due process,” and
supervisory liability. Presently before the Ctosrdefendants’ Motion for Summary Judgment.
The Motion is granted because ea€lplaintiff’s claims againstiefendants fails as a matter of
law.

Il BACKGROUND
In 2011, while plaintiff was atudent at Brigham Young University in Utah, he was

charged with ten counts of sexual explodgatof a minor for possessing child pornography.

1 Plaintiff does not state in the Amended Complaint under which statutory prev@gicommon law he

seeks to bring his claims. With respect to plaintiff's state law claim in Count |, both parties rakivastglon
Pennsylvania state law in their summary judgment bri€fe Court reads Count | as purporting to assert a claim
under Pennsylvania state law. Additionally, the Court reads Counts II-lll as pagporassert claims under 42
U.S.C § 1983 because the faictsupport of Counts Il anidl of the Amended Complaint turn largely on the alleged
violation of plaintiff's rights under the Uted States Constitution by state actoBgeKneipp by Cusack v. Tedder

95 F.3d 1199, 1204 (3d Cir. 1996) (“In order to establish a section 1983 claim, &f praiat demonstrate a

violation of a right secured by the Constitution and the lafibe United States and that the alleged deprivation was
committed by a person acting under color of state law.”).
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Defs.” Statement Undisputed Facts 3 [herft@ndefs.” SUF]. Hawvas convicted on eight
counts of sexual exploitation of a mintd, I 4, and sentenced to 300 days in prison and a 36-
month probationary periodkl. I 6. After serving hisentence, plaintiff steed probation in Utah
on January 1, 2015. Am. Compl. § 9. On Jana&, 2015, plaintiff signed a Utah probation
agreement that included several conditions, under wimtgr, alia, he was prohibited from
possessing sexually stimulating or sexually eitpl® material. Defs.” SUF 9. That same
month, plaintiff sought to transf his probation to Pennsylvari@be with his wife who was
then residing in Philadelphidd. § 7. On January 21, 2015, plaintiff signed a transfer
agreement, in which plaintiff “agreed to comply with the [probation] terms and conditions
imposed by Utah and Pennsylvanidd. § 8. Thereafter, plaintiff probation was transferred to
Philadelphia, where he met with his assijparole officer, defedant Dage Gardner on
February 26, 20151d. { 10. Gardner is a parole offiemnployed by the Pennsylvania Parole
and Probation Board. Defs.” SUF 1. Defaridaaitlin McLaughlin is a supervisory parole
officer employed by the Pennsylvania Parold Bnobation Board and wasardner’s direct
supervisor.id. § 2.

On August 12, 2015, Gardner and other parffieays from the sex offender unit went to
plaintiff's apartment to conduct a home visit. De®&UF { 14. Defendantsssert that one of the
other parole officers reviewed the browser higtam plaintiff’'s computerand saw “indications
of pornographic content.1d. § 15. Plaintiff disputethis fact. Plaintiff claims that “there was
no porn in Plaintiff’'s spam folder or elsewhererosicomputer.” Pl.’s Opp. Mot. Summ. J. at 2;
Pl.’s Statement Disputed Materfgacts f1a-1b. Gardner requeédteat plaintiff report to the
parole office the next dayld.  17. On August 13, 2015, plaintrfported to the parole office

and was arrested for violating his parbiepossessing sexually explicit materitd. I 18.



On August 20, 2015, plaintiff was presented with “Notice of Charges and Hearing,”
which described the charges against him‘@ftender Rights at Board Hearings,” which
described plaintiff’s rights at thearious parole hearingsvolved in the parole violation process.
Defs.” SUF 1 19. Plairfisigned both documentdd.; Defs.” Mot. Summ. J. Ex. J. That same
day, plaintiff was presented with the “Waiva Violation Heamg and Counsel/Admission
Form.” Defs.” Mot. Summ. J. Ex. K. Therfa explained that plaintiff had the right to a
“preliminary hearing, a violation hearing, and tight to legal counsel.’'Defs.” SUF | 21. The
form also explained that plaiffti‘could withdraw his admission iwriting within 10 days of the
admission date.ld. § 22. Plaintiff signed the foron August 20, 2015 and “knowingly,
voluntarily and willingly” admitted to the paroléolation. Defs.” Mot. Summ. J. Ex. K.

Plaintiff was then detained in the Kintobklfway house until Oober 22, 2015. Defs.” SUF
1 24.

Plaintiff asserts that he was coerced intmiihg he violated his parole and waiving his
rights to a preliminary heang and a violation hearing. .RIResponse Defs.” SUF { 20.
Plaintiff testified at his deposition that Gardner threatenedcerderate him at SCI Graterford,
where he would be subject to sexual and physicéénce, if he did not sign the Waiver of
Violation Hearing and Counsel/Admission Forid. Plaintiff also testified that he asked for an
attorney, but McLaughlin informed him thédte was not entitled to an attorneyid.

Plaintiff filed the Complaint on February 22, 2017 (Document No. 1). On March 31,
2017, plaintiff filed an Amende@omplaint against Gardner, McLaughlin, and six individual
members of the Pennsylvania Board of Prolpatiod Parole (Edward Burke, Leslie Grey,
Michael Potteiger, Craig McKay, Jeffrépboden, and Michael Green [*Parole Board

defendants”]) (Document No. 4). All defendantgevsued in their individual capacities. Am



Compl. 11 2, 3, 6. Plaintiffs Amended Complaiontains three counts. Count | sets forth
claims for false arrest and false imprisonnfeagainst all defendants, under state law. Am.
Compl. 11 39-42. Count Il sets forth a claim for violation of pitfiie rights under the
“Substantive Due Process Clause of the Fouttte@mendment” for false imprisonment against
all defendantsld. 11 43-47. Count Il sets forth clairfag “supervisory liability” in violation of

the “Due Process Clause of the Fourteenth Amendment” against McLaughlin and each of the
individual Parole Board defendantsl. 1 48-51.

The individual Parole Board defendanteved to dismiss the Amended Complaint.
(Document Nos. 13, 22, filed June 26, 2017 and September 12, 2017). By Memorandum and
Order dated November 9, 2017, the Court gihtiie Parole Board defendants motions and
dismissed plaintiff's claims against the HarBoard defendants. On April 26, 2019, the
remaining defendants— Gardner and McLaughimoved for summary judgment (Document
No. 36). Plaintiff filed a response on Juy1€2019 (Document No. 39). Defendants filed a
Reply? on June 17, 2019 (Document No. 42). Mation is thus ripe for decision.

II. LEGAL STANDARD

The Court will grant a motion for summary judgm if “the movant shows that there is
no genuine dispute as to any madkfact and the movant is ettéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a¥ee Celotex Corp. v. Catret77 U.S. 317, 322-23 (1986). A factis
material when it “might affect the outme of the suit under the governing lavAhderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). dispute is genuine “if thevidence is such that

a reasonable jury could return a verdict for the nonmoving paidy.”

2 For clarity, the Court will refer to plaintiff's falserast and false imprisonment claims simply as a claim
for false imprisonmentSeeéWallace v. Katp549 U.S. 384, 388-89 (2005) (explaining that “[flalse arrest and false
imprisonment overlap; the former is a species of the latter.”).

3 Defendants erroneously titled their Reply a “Sur-Reply.”
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The Court’s role at the sunary judgment stage “is not . to weigh the evidence and
determine the truth of the matter but to determine whether . . . there is sufficient evidence
favoring the nonmoving party for a jury teturn a verdict for that party.Id. at 249. However,
the existence of a “mere scintilla” of evidencesupport of the nonmoving fg is insufficient.

Id. In making this determination, “the court igjuired to examine the evadce of record in the
light most favorable to the party opposingrsnary judgment[] and resolve all reasonable
inferences in that party’s favorWishkin v. Potter476 F.3d 180, 184 (3d Cir. 2007). The party
opposing summary judgment musgwever, identify evidence thatipports each element on
which it has the burden of proo€elotex Corp.477 U.S. at 322.

IV. DISCUSSION

Defendants argue that the Court shoulshgisummary judgment on Count | of the
Amended Complaint because it is barred by Pdaasia’s sovereign immunity statute. With
respect to Count I, defendants assert that the Court should grant summary judgment on the
ground that plaintiff's substangvdue process claim is precludesia matter of law by the
“more-specific-provision” rule. Finally, defendarclaim that the Court should grant summary
judgment on Count Il of the Amended Complainthat a finding of supervisor liability is
precluded where there is no underlying constital violation. The Court will address each
argument in turn.

A. Count I: False Imprisonment Under State Law

Defendants argue that plaintiff's state lawisi for false imprisonment in Count | of the
Amended Complaint is barred by Pennsylvans@gereign immunity state. Defs.” Mot.

Summ. J. at 4. The Court agrees with defendafwssa threshold mattepjaintiff argues that

“this Court should construe the Plaintiff's Angad Complaint as alleging a claim for False



Arrest/Imprisonment under both the Fourth édmment and Pennsylvania Common law.” Pl.’s
Response 6-7. In this case, Count | of theeAded Complaint assettsat parole officer
Gardner and supervising parole officer McLaligkvere employees of the Pennsylvania State
Probation and Parole Board, whore@cting within the scope of their employment when they
falsely imprisoned plaintiff “withouprobable cause . . . in violati of state law.” Am. Compl.
19 2, 3, 40. There is no reference to the fftomendment in Count | of the Amended
Complaint. Id. 11 39-42. The Court will not constr@unt | of the Amended Complaint as
asserting a claim under the Fourth Amendmetise “a plaintiff cannot introduce new legal
theories or claims through an oppasitito a motion for summary judgment?hillips v. SEPTA
No. CV 16-0986, 2018 WL 827440, at *4 (E.D. Pa. Feb. 12, 2@&8)alsdBell v. City of
Philadelphig 275 F. App’x 157, 160 (3d Cir. 2008) (‘Blaintiff may not amend his complaint
through arguments in his brief in oppositito a motion for summary judgment.RicLaud v.
Indus. Res., Inc715 F. App’x 115, 121 n.5 (3d Cir. 2017). Count | of the Amended Complaint
plainly states a claim for false imprisonment golender state law. Am. Compl. 1 40. As such,
the Court must determine whether Countbasred by Pennsylvania’s sovereign immunity
statute.

“Pennsylvania’s sovereign immunity statsteelds the Commonwealth, its officials, and
its employees acting within theaee of their duties from suit.Foster v. McLaughlin203 F.
Supp. 3d 483, 488 (E.D. Pa. 2016) (citing 1 Pa. CBted. § 2310). “Sovereign immunity’s
protection . . . applies regardless of whethem@mnwealth employees are sued in their official
or individual capacities.’Deforte v. Borough of Worthingtp864 F. Supp. 3d 458, 486 (W.D.
Pa. 2019)see also Mitchell v. Luckenhib80 F. Supp. 2d 672, 682 (M.D. Pa. 2010) (“Even

where a plaintiff asks for monetary damagesiegt a defendant in$individual capacities,



sovereign immunity applies.”). Pennsylvania hgdlieitly retained itssovereign immunity and
has not waived immunity for fantional torts or claims under the Pennsylvania Constitution
except in nine limited circumstancesittare inapplicable in this cae42 Pa. Cons. Stat.
§ 8522(b);see also Hart v. TarrapiNo. 2:17-CV-05055-JDW, 2019 WL 5588823, at *4 (E.D.
Pa. Oct. 30, 2019) (noting that Pennsylvania’s sgiga immunity “shield[s] an employee of a
Commonwealth agency from timaposition of liability even for intentional torts”).
Pennsylvania’s sovereign immtynapplies to employees of the Pennsylvania Parole and
Probation Board.Johnson v. City of Philadelphi&dlo. 13-CV-02963, 2013 WL 4014565, at *6
(E.D. Pa. Aug. 7, 2013) (“The [Pennsylvania] probation department is an arm of the state, and its
employees are state actors, making tiseivject to sovereign immunity.”).

Pennsylvania has not waived sovereign imityuior the tort of false imprisonmergge
42 Pa. Cons. Stat. § 8522(b), and the AmendedpGont states that Gardner and McLaughlin
were employees of the Pennsylvania State Riaband Parole Board, who were acting within
the scope of their employment at the tiofie¢he alleged harm, Am. Compl. 11 2, 3, 40.
Recognizing this, plaintiff concedes thais'Pennsylvania Common Law claim for False
Arrest/Imprisonment [Count 1] is barred byetapplicable provisions of the Pennsylvania
Sovereign Immunity Act.” Pl.’s Response atAccordingly, the Court grants defendants’
Motion for Summary Judgent on plaintiff's claim for fise imprisonment under state law
(Amended Complaint Count I).

B. Count Il: Substantive Due Process

Count Il of the Amended Complaint assehiat defendants’ “desion to arrest and

4 The nine limited circumstances are: “(1) vehiihbility; (2) medical-professional liability; (3) care,

custody or control of personal property; (4) Commonwealth real estate, highway and sidewalks; (5) potholes and
other dangerous conditions; (6) care, custody or control of animals; (7) liquor store sales; (8) National Guard
activities; and (9) toxoids and vaccine® Pa. Cons. Stat. § 8522(b).
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incarcerate” plaintiff “was aarbitrary exercise of theowers of government under the

Substantive Due Process Clause of the teemth Amendment.’Am Compl. ] 44-45.

Defendants argue that plaintiff's substantive due process claim is precluded as a matter of law by
the “more-specific-provision” ruleDefs.” Mot. Summ. J. d@4. Defendants are correct.

“Noting its ‘reluctan[ce] to expand the contep substantive due process,’ the Supreme
Court has established the ‘neespecific-provision rule.””Betts v. New Castle Youth Dev. Ctr.
621 F.3d 249, 260 (3d Cir. 2010) (quoti@gunty of Sacramento v. Lewi23 U.S. 833, 843-44
(1998)). The rule states that “[w]here atmaular Amendment provides an explicit textual
source of constitutional protection against aipaldr sort of government behavior, that
Amendment, not the more generalized notionubissantive due process, must be the guide for
analyzing these claims.Cty. of Sacrament®23 U.S. at 842 (quotinglbright v. Oliver 510
U.S. 266, 273 (1994)kee alsdBerg v. Cnty. of Alleghen219 F.3d 261, 268 (3d Cir. 2000)
(“[W]hen government behavior is governeddgpecific constitutional amendment, due process
analysis is inappropriate.”).

In this case, the Fourth Amendment po®s the explicit source of constitutional
protection. Plaintiff assts in Count Il of the Amended Conant that defendants “decision to
arrest and incarcerate” him wagithout any reasonable justifiGan.” Am. Compl. I 45. This
claim sounds in the Fourth Amendment’s prgstion against unreasonable searches and
seizures.SeeAshcroft v. al-Kidgd563 U.S. 731, 735 (2011) (“An asteof course, qualifies as a
‘seizure’ of a ‘person’ under [the Fourth Antenent].”). Thus, the “more specific provision”
rule applies.SeeMoyer v. Borough of N. Walello. CIV. A. 00-CV-1092, 2000 WL 1665132,
at *3 (E.D. Pa. Nov. 7, 2000) (“Substantive duegasss does not support a claim for . . . false

arrest.”);Greenberg v. Caesars Entm’t Corplo. CIV.A. 14-4796, 2015 WL 437577, at *3



(E.D. Pa. Feb. 2, 2015) (“The substantive duegse clause of the Fourteenth Amendment is
not an appropriate source for wrongful seeclaims or false arrest claims.8ge also
Washington v. Hanshaw52 F. App’x 169, 172—-73 (3d Cir. 2014) (“[T]o the extent [plaintiff’'s]
substantive due process claim is predicatedamages resulting from an unconstitutional
seizure, that claim islearly foreclosed bylbright [v. Oliver, 510 U.S. 266 (1994)].”).
Accordingly, to the extent that Count Il thfe Amended Complaint asserts a claim for false
imprisonment under the substantive due proceassel of the Fourteen Amendment, that claim
fails as a matter of law.

Even if the Court were to analyze Countiithe Amended Complaint under the Fourth
Amendment through 42 U.S.C. § 1983, plaintiff'aiot for false imprisonment would still fail
by operation of the favorable termination rufgeeHeck v. Humphreys12 U.S. 477, 485
(1994). The rule states that, “[n]o cause of action exists under § 1983 for ‘harm caused by
actions whose unlawfulness would render a cdioricor sentence invalid’ or would ‘necessarily
imply the invalidity of’ the onviction, unless the conviction eentence has been reversed,
vacated, expunged, or otherwise favorably terminat@itiz v. New Jersey State Poljc&l7 F.
App’x 73, 77 (3d Cir. 2018) (quotingeck 512 U.S. at 486-87). The favorable termination rule
applies to claims against probation and paofiieers related to revocation of paroM/illiams
v. Consovoy453 F.3d 173, 177 (3d Cir. 2006).

Plaintiff's false imprisonment claim is bad®y the favorable terimation rule because
there has not been a favorable terminatiohigfparole revocatioand success on his false

imprisonment claim would necessarily imply the ildigy of the revocation of plaintiff's parole.

5 The Court will not address plaintiff's argument tbafendants violated his prabgal due process rights under

the Fourteenth Amendment because Count Il of the Amended Complaint only asserts a claim under the substantive due
process clause of the Fourteenth Amendm8&eeAm. Compl. T 44 (asserting a claim “under the Substantive Due

Process Clause of the Fourteenth Amendment”). Plaintiff must stand on his Amended Cor8pkitdlaud v. Indus.

Res., Inc.715 F. App’x 115, 121 n.5 (3d Cir. 201Bgll, 275 F. App’x at 160 (3d Cir. 2008).



Williams, 453 F.3d at 177 (affirming dismissal of fanprisoner’'s § 1983 claim challenging the
legality of his arrest anplarole revocation “because success on the § 1983 claim would
necessarily demonstrate the ihidy of the Parole Board’setision” and was thus barred by
HecK; Johnson v. Mondros¢h86 F. App’x 871, 873 (3d Cir. 2014) (affirming dismissal under
Heckof parolee’s § 1983 claims challenging pam&eocation because “[t]o grant [plaintiff's]
requested relief would nessarily invalidate the Pale Board’s decision to revoke his parole”).
The Third Circuit has made clear that “[c]laifes malicious prosecution or false imprisonment
arising from the prosecution,rast, and imprisonment that leala plaintiff's conviction are

clear examples dfieckbarred claims, because successhmse claims requires showing
unlawful prosecution or imprisonmentQrtiz, 747 F. App’x at 77.

Plaintiff, however, argues that his “claim that Gardner coerced and threatened [him] into
signing the waivers, thereby estiahing probable cause for the [parole] violation, is not covered
by Heck” because the Supreme Court “recognized din&t of the exceptions to the favorable
termination rule was where thegable cause was based on ‘fraudjysg, or mistake of law.”
Pl.’s Response at 16. Plaintiffségument fails. The Third Circuitas stated that a plaintiff may
not attack his guilty plea that allegedly resdlfeom “fraud, perjury, or other corrupt means” in
a 8 1983 case “rather than on dirgmp@al or via a habeas petitiorFields v. City of Pittsburgh
714 F. App’'x 137, 141 n.3 (3d Cir. 2017). Hrelds the Third Circuit explained that:

The *“fraud, perjury or other corrupmeans” language comes from the

Restatement (Second) of Torts, whiclisseut the rule tht a convictiongven if

reversed “conclusively establishes the etesce of probable cause, unless the

conviction was obtained bydud, perjury or other corrupt means.” There is no
basis upon which to rely on this language to assert that a guilty pldaathabt

been reversed on appeal can be undermimedcollateral aiil action by making

such allegations.

Id. (emphasis in original) riternal citations omitted).
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In this case, plaintiff “knowingly, voluntdy and willingly” admitted to the parole
violation at issue and waived his rights to alipninary hearing and aafiation hearing “without
any promise, threat, or coercion.” Defs.” MBumm. J. Ex. K. Plaintiff's admission operates
like a guilty plea. Accordingl if plaintiff's admission was obtained fraudulently, then the
proper vehicle for plaintiff to challenge hiseroed admission and waiver of his rights was a
direct appeal or a habeas petition—ad 1983 claim for false imprisonmeriields, 714 F.
App’x at 141 n.3. The Court therefore concluttest Count Il of the Amended Complaint fails
as a matter of law even when analyzed undeFtburth Amendment because it is barred by the
favorable termination rule.

Because plaintiff's false imprisonment claimCount Il fails as a matter of law under
either the Fourteenth Amendment ot the Fourth Amendment, the Court grants defendants’
Motion for Summary Judgent on Count Il of the Amended Complaint.

C. Count lll: Supervisory Liabili ty—Defendant McLaughlin

Count 11l of the Amended Complaint asseitger alia, that McLaughlin “was personally
involved in the decision to illegally detain theaaiiff in Kintock,” andtherefore she is subject
to supervisor liability. Am. Compl. § 48-4®efendants argue that Count Ill of the Amended
Complaint fails because there is no underhangstitutional violation, and since there is no
underlying constitutional violation, there can be no supervisor liability. Defs.” Mot. Summ. J. at
16. Defendants are correct.

“[G]overnment officials may ndbe held liable for the unconstitutional conduct of their
subordinates under a theoryrepondeat superidr Bistrian v. Levj 696 F.3d 352, 366 (3d Cir.
2012);accord Ashcroft v. Igbab56 U.S. 662, 677 (2009). Twioeories, however, allow a

supervisory official to be helddble for his or her own conduchA.M. ex rel. J.M.K. v. Luzerne
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Cty. Juvenile Det. Ctr372 F.3d 572, 586 (3rd Cir. 2004). Fistsupervisory official may be
liable where she, “with deliberate indifference to the consequences, established and maintained a
policy, practice or custom which directbaused [the] constitutional harmA&.M., 372 F.3d at
586 (alteration in original) (quotin§toneking v. Bradford Area Sch. Dj&82 F.2d 720, 725 (3d
Cir. 1989)). In seeking to impose liabilibn a policymaker, a plaintiff must “identify a
municipal ‘policy’ or ‘custom’ thataused the plaintiff's injury.’Bd. of the Cty. Comm’rs v.
Brown 520 U.S. 397, 403 (1997). Second, an offinialy be held liable for “supervisory
liability” where “she participated in violating eétplaintiff's rights, diected others to violate
them, or, as the person in charge, had knowlefiged acquiesced in [her] subordinates’
violations.” A.M.,, 372 F.3d at 586.

Under both theories, there must be a cortgtital harm for there to be a claim for
supervisor liability. SeeA.M., 372 F.3d at 586. Because, as discusspda Counts | and Il of
the Amended Complaint fail as a matter of law, there can be no claim for supervisor liability
against McLaughlin.SeeDempsey v. Bucknell UnjvZ6 F. Supp. 3d 565, 579 (M.D. Pa. 2015)
(granting summary judgment for defendants on supervisor liability claim “[b]ecause this Court
has already held that [plaintiff' €laims for false arrest and malicious prosecution fail as a matter
of law, by logical extension, there was ramstitutional violation and there can be no
supervisory liability.”),aff'd, 834 F.3d 457 (3d Cir. 2016). Accardly, with respect to Count
lIl of the Amended Complaint, the Court gradefendants’ Motion fioSummary Judgment.

V. CONCLUSION

For the foregoing reasons, the Court gréegendants’ [sic] Dage Gardner and Caitlin

McLaughlin['s] Motion for Summary Judgment. Tleeasre no claims remaining in the case.

An appropriate order follows.
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