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INTRODUCTION

At the hearbf this action ighe integrity ofa special electioheld on March 21, 201for
Pennsylvanié&tate Representativer the 197th Legistive District in PhiladelphiaThe special
election was ordered bjedro Cortg then Secretary of the Commonwealth of Pennsylvania,
afterLeslie AcostatheelectedState Representativeras not seateith the General Assembbiue
to a prior felony conviction. On March 31, 2017, after the officiate count inthe special
election was cetified, Democratic writein candidate Emilio Vazquez was declared the
presumptive winner.

The instant litigatia concerngwo related lawsuits filed after Vazquez was declared the

winner. Acosta et al. v. Democratic City Committee et @lvil Action No. 171462, andLittle

et al. v. Vasquez et alCivil Action No. 17-1562. Plaintiffs in the first actior{*Acosta action”)

! On October 11, 2017, PedrGortés resigned from his position as Secretary of the

Commonwealth of Pennsylvania. That same day, Robert Torres was designated &5 se
Acting Secretary of the Commonwealth.

Federal Rule of Civil Procedure 25(d) provides in relevant part:

An adion does not abate when a public officer who is a party in an official
capacity dies, resigns, or otherwise ceases to hold office while the agtion i
pending. The officer’s successor is automatically substituted as a party.

Fed. R. Civ. P. 25(d). Pursuant to Rule 25(d), Torres is automatically substiti#quhey
for SecretaryCortés on the official capacity claims. For individual capacity claims, Torres
will not be substituted.
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are defeated writen candidates Orlando A. Acosta and Edward Lloyd, proceeding priDse.
No. 11 T 12.) Plaintiffs in the second actiorf“Little action”) are defeated Republican
candidate Lucinda Littledefeatedwrite-in Green Party candidate Cheri HonkaRepublican
City Committee ofPhiladelphiaand the Republican Party of Pennsylvafilattle Plaintiffs”).
(Doc. No. 2 11 56.) On August 10, 2017, thections were consolidated by Order of this Court.
(Doc. No. 53.)

Plaintiffs allege thatduring the special electiomumerous instances of coercion,
intimidation,and misconduabccurred which causethe election to b&eldin an unfair manner
To remedy these alleged injustices, Plaintiffs bring this actiaer 42 U.S.C. § 1983&gainst
Vazquezand various parties, includingstate and local governmenfficials and entities they
claim were nvolvedin the execution of thelection® Plaintiffs allege that the manner in which

the election was conducted violated the First and Fourteenth Amendimehés United States

2 42 U.S.C. § 1983 provides in relevant part as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjectsuses to

be subjected, any citizen of the United States or other person within the
jurisdiction thereb to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured . . . .

3

Pennsylvania Pedro Cést the Department of State, Bureau of Commissi@bsgtions and
Legislation; Philadelphia City Democratic Committee; Emilio Vazquez; and City
Commissioners Anthony Clark, Lisa Deeley, and Al Schmidt. (Nel462, Doc. No. 11;
No. 17-1562, Doc. No. 2.)

Defendants namednly in the Acosta action are Ward Leaders Carlos Matos, Elaine Tomlin,
Jewell Williams, Dwayne Lilley, Shirley Gregory, and-Aior Browne Ali; Pennsylvania
Speaker of the House of Representatives Mike Turzai; the Philadelphi@ddignissioners’
Office and the Philadelphia County Board of Elections; the Committee of Sewandy;
former State Representative Leslie Acosta. (Nel4G2, Doc. No. 11.)

Defendants named in both actions are former Secretary of the Commonwealth of
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Constitution as well as the Pennsylvania Election Cbdelaintiffs seek declaraty relief that
their Firstand FourteentAmendmentights of associationtight to vote, and right to speech, as

well as theirfFourteenth Amendmenmight to fundamentatiue processwere volated. Plaintiffs

*  Counts | andl appear to include clainfsr violations of the Pennsylvania Election Code and

for violations of the First and Fourteenth Amendments. Federal Rule of Civiédenec
10(b) provides:

(b) Paragraphs; Separate Statement#\ party must state its claims or defenses
in numbered paragraphs, each limited as far as prhlgida a single set of
circumstances.. . If doing so would promote clarity, each claim founded on a
sepaate transaction or occurrere@nd each defense other than a denralst

be stated in a separate count or defense.

Fed. R. Civ. P. 10(b).Given Plaintiffs’ failure to plead the state law and the constitutional
claims in separate Counts, the state law Pennsylvania Election Code claim can bentreated
two ways. It can be treated as part of the constitutional claim or it caredied as a
supplenental state law claim over which the Court has supplemental jurisdiction.héor t
most part, the Court will treat it as a supplemental state law claim.

The Fourteenth Amendment provides in relevant part:

No state shall make or enforce any lawkich shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any perso
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of tlaavs.

U.S. Const. amend. X1V, 8§ 1. The Fourteenth Amendment “contains both substantive and
procedural components.Steele v. Cicchi855 F.3d 494, 501 (3d Cir. 2017) (citiquty of
Sacramento v. Lewj$23 U.S. 833, 8486 (1998)). The Third Circuiexplained these two
components as follows:

“The substantive component of the Due Process Clause limits what
government may do regardless of the fairness of procedures that it employs,”
Boyanowski v. Capital Area Intermediate Urtl5 F.3d 396, 399 (3d Cir. 2000),
in order to “guarantee protect[ion] against government power arbitrarily and
oppressively exercisedl’ewis, 523 U.S. at 846, 118 &t. 1708 (citingDaniels
v. Williams, 474 U.S. 327, 331, 106 &t. 662, 88 L.Ed.2d 662 (1986))To
maintaina substantive due process claim, Steele must have been deprived of a
particular interest that “is protected by the substantive due process "clause.
Chainey v. Stree623 F.3d 200, 219 (3d Cir. 2008).

* % k% *

5
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also seek a preliminary arapermaneninjunction barring recognitiof the validity of and
implementation oftte election results. Thdyrtherrequest that this Court order a new special

election. Defendants have filed Motions to Dismiss, which are now ripe for a de€iskwr.

“To maintain aproceduraldue process claimplaintifff must show that: (1)
Defendants deprived him of an individual liberty interest that is encompassed
within the Fourteenth Amendment’s protection, and (2) theprocedures
Defendants made available to him did not provide due process 6f HHiN. v.
Borough of Kutztown, 455 F.3d 225, 233-34 (3d Cir. 2006).

Id. at 501, 507. In the election context, substantive due process rights are implicated w
alleged election mismduct affects the fundamental fairness of an electionttamdight of
citizens to vote in the electiorAfran v. McGreevey115 F. App’x 539, 544 (3d Cir. 2004)
(per curiam) (stating thata“claim under § 198%iill . . . lie where state or localectin
infractions work a denial o$ubstantive dugrocessrights in violation of the Fourteenth
Amendmerit but concluding that plaintiffs’ substantive due process rights were not violated
(citing Bonas v. Town of N. Smithfield, 265 F.3d 69, 74t(Cir 2001)) see alsdGriffin v.
Burns 570 F.2d 1065, 1077 i.Cir. 1978); Marks v. Stinson, 19 F.3d 873, 889 (3d Cir.
1994)). Procedural due process rights, however, are not implicated where a systengof voti
“impinges on the fundamental right to voteLeagueof Women Voters of Ohio v. Brunner
548 F.3d 463, 479 (b Cir. 2008).

Here, Plaintiffs allege that their “fundamental due process” rightsrutige Fourteenth
Amendment were violated but do not specify whether they are alleging substantive
procedual due process violations. Plaintiffs’ allegations center on claims eafti@h
misconduct bypartisan and state actpr&hich affectedthe fundamental fairness of the
special election. Therefore, liberally construligintiffs’ claims the Court willinterpret the
Fourteenth Amendment claim as a substantive due process claim.

Defendants named in both actions have filed nearly identical Motions to Dismiss

Motions to Dismiss have been filed in the Acosta action under Civil Action Ra462 by

the following Defendants: Mike Turzai (Doc. No. 31); Pedro €o#nd the Department of
State, Bureau of Commissions, Elections and Legislation (Doc. NoCBZ2)Commissioners
Clark, Deeley, and Schmidt, the City Commission@ffice, and the County of Philadelphia
Board of Elections (Doc. No. 33); Emilio Vazquez (Doc. No. 37); Philadelphia City
Democratic Committee (Doc. No. 38); and the Ward Leaders (Doc. No. 41). Respons
the Motions to Dismiss were filed (Doc. Nos. 44, 51), as well as Reply Bhefs (Nos. 45,

46, 47, 48).

Motions to Dismiss have been filed in the Little action under Civil Action Nel362 by
the following Defendants: Pedro Cést and the Department of State, Bureau of
Commissions, Elections and Legislation (Doc. No. 11); the City Commissionecs KD.

6
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reasonshat follow, the Motions to Dismiss wilbe grantedn their entirety, but Plaintiffsvill be
granted leave to flamended Complaints.

. BACKGROUND
A. Pennsylvania Elections

To put in contextthe facts of this case brief background on the electoral qgess in
Pennsylvania is required. Elections in Pennsylvanigyavernedoy the Pennsylvania Election
Code. See?25 Pa. Stat. 8§ 260&t seq. An election in Pennsylvania can take the form of a
general, municipalprimary, or speciaklection. 8§ 2602(f). A special election is defined as any
election other than a regular, general, municipal, or primary electio260&v). A special
election is ordered kaen a vacancy occurs in either house efRennsylvania General Assembly.

8 2778. The presiding officeof the houseassues a writ of election to the proper county board of
election and the Secretary of the Commaoalite Id.

Under the Pennsylvania Election Code, the Secretary of the Commonwealth has
numerous responsibilities. 8§ 2621. Among other duties, the Secretary must (1) detdéenine “
forms of nomination petitions and papers”; (2) “examine and reexamine voting machigdes, a
approve or disapprove them for use”; (3) “certify to county boards of electionsrfar@s and
elections the names of candidates”; (4) and “develop a voluntary professidifedaten and
poll worker training program for county election officials in consultation with goboards of

elections.” § 2621 (ale), (f.1).

13); Emilio Vazquez (Doc. No. 15); and Philadelphia City Democratic Comn{ee. No.
16). Responses to the Motions to Dissnigere filed(Doc. Nos. 23, 24, 25, 26), as well as
Reply Briefs (Doc. Nos. 28, 29, 30).

In making a decision, the Court has considered each of these documents. The Court also has
considered the arguments of counsel for the parties at the September 14, 2017 hearing on the

Motions to Dismiss and the Supplemental Briefing filed by the parties after anednéNo.
17-1462, Doc. Nos. 68, 69, 70, 71, 72, 73, 75, 77; No. 17-1562, Doc. No. 34).

7
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Candidates for special elections are nomihdte political parties throughnomination
certificates or by political bodie$ through nomination papersil filed with the Secretary of the
Commonwealth § 2779. Thereafter, the Secretary of the Commonweslitst certify to the
proper county board the names, residences, and political parties or bodiesantimlates whose
nominationcertificates or papers have been filed witimh §2786. Al special elections must
be held in accordance with the Pennsylvania Election Csiddlar to any other election
§ 2787.

Each political party is directed by a State committee, which is chosen in acewiénc
the party’s rules. § 2834Each political party’s Stateommittee may make rules for governing
the party not inconsistent with law, and such rules are not effectiie certified copyas been
filed with the office of the Secretary of the Commonwealith. Each politi@al partyalsomay
have a county committee, which makes rules for the party within that county. 8§ 2837.

Each county in Pennsylvania has a board of elections. The board of eldw®ns
“jurisdiction over the conduct of primaries and elections in such county.” § 2641(a).oUihy c
board of elections consists of the commissioners of that county “or anyleféciaoard who are
performing or may perform the duties of the county commissidnegs2641(b) When an

election occurs, the board has various responsibilities to ensure that the elattioadsording

” Apolitical party is defined as a group,

one of whose andidates at the general election next preceding the primary polled
in each of at least ten counties of the State not less than two per centum of the
largest entire vote cast in each of said counties for any elected candidate, and
polled a total vote in &1 State equal to at least two per centum of the largest entire
vote cast in the State for any elected candidate

§ 2831(a).
8 A political body is a goup that does not fit thdefinition of a political partybut still
nominates a candidaterfan election. § 2831(c).

8
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to the Pennsylvania Election CotleEach county board of elections also may make regulations
for conducting elections. § 2644.

The county board of elections selects and fixesplling place¥ within eachelection
district* § 2726(a).It alsodelivers the proper voting machines to the polling place30§2(a),
and supplies each polling place with voting equipnagnt materials§ 2730(a). Included in the
materialsare two sample ballots that represéme face of the voting machinand provide
directions for voting on thenachine. 8012(c)(2). @mple ballots must beopted outside the
booths inside the polling placéd.

Each election district has a district election board, which conducts ekedto that

district. The district election board “consist[s] of a judge of eleét®m, majority inspector of

Among other duties, the board of elections must (1) “select and eqlliipgpplaces; (2)
“issue certificates of appdiment to watchefts (3) “make and issue such rules, regulations
and instructions, . . . for the guidanokvoting machine custodians, elections officers, and
electors”; (4) “instruct election officers in their duties, . . . and . . . ingysteématically and
thoroughly the conduct of primaries and elections . . . to the end that primaries &iotslec
may be honestly, efficiently, and uniformly conducted”; (5) “prepare and publish . . . all
notices and advertisements in connection with the conduct of primaries andnglg¢@p
“investigate frauds, irregularities and violations of this act, and to tregbisuspicious
circumstances to the district attorney”; (7) “receive and determine . . . thdesutfy of
nomination petitions, certificates and papers of candidates”; (8) “recewe district
election officers the returns of all . . . electionscaémvass and compute the same”; and (9)
“publicly announce by posting at its office the results of . . . elections.” § 2642.

19 A polling place is“the room provided in each election district for votirag an election.
§ 2602(q).

1 An election district is “a district, division or precinct, established in accosdavith the
provisions of [the Election Code], within which all qualified electors vote at one polling
place. § 2602(Q).

12 Each voting division has a judge of electioakected every four years by voters from that
division. The judges of the election administer elections in each diviSeaOffice of the
Phila. City Comm’rsBecoming an Election Board Officiaittp://www.philadelphiavotes.co
m/en/electiorboardofficials/workingon-theelectiorboard (last visited Jan. 19, 2018
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election and a minority inspector of election, assisted by clerks and raaebpectors in certain
cases.” § 2671. The judge and inspectors of election are elected by theirahsticld office
for four years.ld.

Each candidatéen an election is‘entitled to appoint two watchers for each election
district in which the candidate is voted fdt.” § 2687(a). Andpolitical parties that have
nominated a candidate are permitted to hifivee poll watcherat each electionistrict.* |d.
“Each watcheshall be provided with a certificate from the county board of elections, stasing hi
name and the name of the candidate, party or political body he represents.”(B).268v
Philadelphiayvoting districts are divided into wards, created in conformiity Whe most recent
census. § 2742(a).

The polls operat 7:00 a.m. and close &00 p.m. 8§ 3045. In districts using voting
machines, election affers must, with the aid afample ballots, instruct each voter beforeohe
she entershe votingboothhow to operate the machine. 8§ 3056(a). If a vasis fo further
instruction on voting after entering a voting boathelection officer may give hiror hersuch
instruction but shall not “in any manner request, suggest or seek to persuade or timelwoeer
to vote for any particular candidate. 8 3056(b). And no voter is permitted to rassig&ance
in voting unless a reason for needinggiatances recoreétd on hisor herregistration card.
§83058(a). When the polls are closed and the last voter has voted, “the election difatlers s
immediately lock and seal the operating lever or mechanism of the machine, e thatirig

and counting mechanism will be prevented from operation.” 8§ 3066(a).

13 A poll watcher is a person appointed to observe election day procedures.

14 A party nomination is a political parsyselection of a candidate for a public office authorized
to be voted for at an election. § 2602(0).

10
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B.  Factual Background™
1. The Special Election andhe Participants

This case begins with special election for tHeennsylvani&tate Representative seat for
the 197th Legislative District in Philadelphia. The seat was open becausenhgylRania
Geneanl Assembly wouldhot seat the previouskllectedState Representative, Leslie Ata, due
to a prior felony conviction. (No. 1462, Doc. No. 11 1 9; No. 41562, Doc. No. 2 17.) She
therefore resigned, andedroCortés then Secretary of the Commonwealth of Pennsylvania,
ordered thespecial electiono be held on March 21, 2017d §

Several writein candidates ran in the special election, but the only duly nominated
candidatewas Plaintiff Lucinda Little, the Republican nominee(No. 171462, Doc. No. 11
913 No. 171562, Doc. No. [ 21) Write-in candidate Emilio Vazquez, the eventual winner,
also participated in the special election and wagportedly sponsored and supported by the
Philadelphia City Democratic Committ8e(“Democratic Committee”)as that organization’s
endosed @ndidate. (No. 11462, Doc. No. 11 { 11; No. 41562, Doc. No. 2 { 19.Plaintiffs
allege that théddemocratic Committee is the predominate political force in Philadelphia and is
responsible for fielding and electing Democratic candidatiels) Plaintiffs Orlando Acosta and
Edward Lloydalsowerewrite-in candidates! (No. 1721462, Doc. No. 11 { 13; No. 11562,

Doc. No. 2 | 21.)Plaintiff Cheri Honkala, a Green Party write candidate, participated in the

> The following facts have been taken from Plaintiffs Acosta and Lloyd’sr@eémended

Complaint (No. 17-1462, Doc. No. 11) and the Little Plaintiffs’ Amended Complaint (No. 17-
1562, Doc. No. 2). They are set forthn the light most favorable to Plaintiffs, which is
required at the motion to dismiss stage of litigation.
% This entity is also referred to publicly as the Philadelphia Democratic Cityr@itee. In the
court filings in this case, however, this entity refers to itself as the PhiléaeQity
Democratic Committee.
" The Second Amended Complaint alleges Biatntiff Lloyd is a Democrat and that Plaintiff
Acosta is a Republican. (No. 17-1462, Doc. No. 11 § 13.)

11



Case 2:17-cv-01462-JHS Document 83 Filed 01/23/18 Page 12 of 79

electionas well (Id.) The Green Party of Pennsylvania supported Plaintiff Honkala in her
write-in campaign.(No. 171562, Doc. No. 2  22.)

2. Alleged Voter Coercion, Intimidation, and Other Misconduct that
Occurred During the Special Election

On March 21, 2017he special election was helduring the special electioRJaintiffs
allege that individuals at the polls engagesioter coercion, intimidation, and other misconduct.
These individualscan be divided intdhree categories{a) government actorgb) Democratic
Party actors,and(c) other unidentifiedactors

a. Actions of Government Actors

Plaintiffs allege that individuals acting on behalf of the local governrdarihg the
special election engaged in various actsma$conduct. During thelection, Election Board
workers at various polling placepecificallytold voters to vote foMazquez. (No. 171462,
Doc. No. 11 f16(a) No. 171562, Doc. No. 2 ®4(a).) In addition, Election Board workers
encourage@nd permittedemocratic workers andazquez supportet® hand out literature and
enter votingoooths to help voters vote fefazquez. (No. 171462, Doc. No. 11 16(b); No. 17
1562, Doc. No. 2 R4(b).) Election Board workers threatened or intimidated voters if it
appeared that the voter wasirgpto vote for acandidate other thaWazquez. (No. 11462,
Doc. No. 11 1 16(d); No. 1¥562, Doc. No. 2 1 24(d).) Plaintiffs Acosta and Lloyd contend that
this coercion and intimidation was documented on the internet and live on the social media
website, Facebool (No. 17-1462, Doc. No. 11 1 18(f).)

Plaintiffs Acosta and Lloyalsoaver that veerswere turned away if they attemptéal

vote for Lloyd, Little, or Honkala(ld. 1 16(H.) For example, tven Plaintiff Lloyd attempted to

18 plaintiffs Acosta ad Lloyd have not attached the Second Amended Complaihis alleged
documentation.

12
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vote athis polling place, a judge of elections told him four times that he could not come in to
vote. (d.) Plaintiff Lloyd respondetie was ahis correct polling location and showed the judge
of elections his voter card and identificatiorld.X Ward Leade?’ Jeffrey Little witnessed this
interaction and reported it to the Philadelphia City Commission@¥ice (“City
Commissioners’ Office”)the Philadelphia County Board of ElectiqfBoard of Elections”), the
Philadelphia District Attorney’s Office, and the Philadelphia Police Deyaant. (d.)

Several judges oélectiors were seen handingut literature andgtamps at polling places.
(17-1462, Doc. No. 11 1 19(b); No. 1162, Doc. No. 2 1 26(k).) These polling plaresuded
the Bethune Schoothe William H. Hunter School (“Hunter School”), angblling placesin
Ward 19, Section 11. (No. 41562, Doc. No. 2 11 26(k), 27(1).) At the Hunter Schéuml,
examplea judge of elections confiscated a Hispanic voter’s literature and Hon&alp.s{d. |
27(p).)

At the Champion Learning Center in Ward 43, Section 24, a volunteer for Plaintiff
Honkala observed a judge of elections giving voters a piece of paper with Vazupueezon it
so thatthe voters could spell it correctly. (No. 41562, Doc. No. 2 { 27(m).) Further,\iviard

19, Section 4, a judge of elections was heard explaining to a voter that because thesvater wa

9 Thewebsite of theCommittee of Seventy, which is a nonpartisan organization, describes the
role ofaWard Leadens follows:

Each ward is represented by a Republican and a Democratic ward Veaalare
selected by their party’committee people soon after the committeeple are
elected. . . Ward leaders serve as members of their respective politicgl part
organization’s City Committeesometime called the County Committee

which supervises the organization and management of the party in all Philadelphia
elections.

Ward System 101, Comm. of Seventyittp://www.seventy.org/tools/warkbaders
committeepeople/wardystem101 (last visited Jan. 19, 2018).

13
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registered Democrahe had to vote for a Democrat, even though the voter said that he wanted to
vote for awrite-in candid&e unaffiliated with agpolitical party. (d. 127(n).)

Plaintiffs allege that Election Board worke@so impermissibly interacted with
individuals from the Democraticaity. For examplethroughout the dagt RiveraHead Starta
person associated with the Election Board would come out of the polling place, retaieyes
from Democratic Committee people, and bring thenthvoters insidehe polling place. 1d.
127(0).) And atthe Hartranft School, Vazquez sat and talked with the Election Board, even
though he was a candidatéld. § 27(t).) Plaintiffs Acosta and Lloyd also allege thé&tzquez
was seen inside polling places interacting with Election Board workers agid vadten he was
not permittel to do so. (No. 17-1462, Doc. No. 11 § 21.)

Finally, at the fire house in Ward 19, the Sheriff's Office confiscatetispar literature
even though it ha@ handwritten disclaimer notingho had paid for the literature. (No.-17
1562, Doc. No. 2 1 28).) The Sherifs Office also took a Green Party bag containglgction
items that were never returnexven after ivasordered to do so.ld.)

b. Actions of Democratic Party Actors

Plaintiffs allege that individuals acting on behalf of the Democr&acty, including
Democratic Committee peopleand Democratic poll workers, engaged in various forms of
election misconductThis election misconduct took the form of impermissible disseimmaf
literature and informatigrimproper assistance of voters, and intimidation of voters.

First, Plaintiffs allege thatpersons affiliated with the Democratic Paityproperly
disseminated literature, materials, and informatidard Leaders handkout literature even
though they were not permitted to be at polling places. (Nd.462, Doc. No. 11 { 16(a)At
the Pan American Clinic, Democratic Committee people haadegartisan materials inside the

polling place. (No. 174562, Doc. No. 2 T 26(e).) When a Honkala supporter asked a
14
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Committee person about his actions, he said that he was an “elected” pdidsomit the same
location, a woman told Honkala supporters that the only writgption was Vazquez. Id. 1
27(h).) And at a polling placat 17th Street and Lehigh Avenue, as voters checked in to vote,
Democratic Committee people told them to vioteVazquez. Id. 1 26(j).)

Democraéic Committeepeopleand Ward leaders alsdold voters they could naise a
pen to cast their votegNo. 17-1462, Doc. No. 11 § 16(b).)nstead they told voterghatthey
could useonly a stampto cast their voteandthatthe only stamp they could use wa¥azquez
stamp®® (Id. 7 16(b); No. 171562, Doc. No. 2 § 24(c).Fhese actions were taken within ten
feet of the entrance to the polling location. (No. 17-1562, Doc. No. 2  26(c).)

Second, Plaintiffs allege that Democratlearty affiliates provided voters with
impermissible assistancdhroughout Election Day, DeocraticPartyrepresentatives were seen
going in and out of polling locations, even though they had no poll watcher cred&nifils
26(g).) Attimes, as many as four individuals crowded into voting booths with voters. {No. 17
1462, Doc. No. 11 1 18(c); No. 17-1562, Doc. No. 2 T 25(e).)

At the Welsh Schoofor example Plairtiff Acosta witnessedVard LeadelCarlosMatos

constantly going in and out of the polling place, influencing voters to voiammue. (No. 17

20 n Philadelphia, to vote for a wriie candidate, the voter first presses a large flashing red

button at the top of the voting machine to open the wmitegindow. SeeOffice of the Phila.
City Comm’rs,Using a Voting Machine, httffwww.philadelphiavotes.com/en/voters/using-
a-votingmachine(last visited Jan. 19, 2018 Then, the voter may write in the name of the

candidate or use a stamp to stamp the candidate’s name on the exposed paper in the window.
Id. The voter then pulls down the black shutter over the name he or she has entered, closing

the window. Id. A single write-in window at the top is used for all write-in votdd.
2L In Pennsylvania, poll watcher certificates are issued on behalf of &@atndr a political
party. “No more than two Poll Watcher Certificates may be issued foathe division on
behalf of the same candidateSeeOffice of the Phila. Comm’rsRoll Watcher Certificate
Requests & Candidate Authorization Forms, http://www.philadelphiavotes.conméidiates
-a-campaigns/pollvatchercertificates(last visited Jan. 19, 2018
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1462, Doc. No. 11 18(e).) Defendant Matos was stamping pink slips with Vazquez stamps and
instructing voters what to do with the pink slfgs(ld.)

At various polling locationsDemocraticWard Leader€arlosMatos,ElaineTomlin, and
DwaynelLilley were seen inside polling plas, which Plaintiffs Acosta and Lloyd allege was not
allowed because a Democratic candidate was not on tio¢. béd. § 19(c).) At Rivera Head
Start, each time a voter went in to vote, they were told that they needed “asgistarde was
provided by the same Democratic poll worker. (No. 17-1562, Doc. No. 2 § 27(f).)

Third, Plaintiffs allege that Democratic workers threatened, intimidated, coerced
voters. At polling places,Democratic Committee people and Ward Leadershreatened or
intimidated votersif it appeared that the voter wa®ing to vote for acandidate other than
Vazquez. (No. 1-2462, Doc. No. 11 16(d); No. 171562, Doc. No. 2 1 2d).) This coercion
and intimidation was documented on the internet and live on Facébodo. 171462, Doc.

No. 117 18(f).)

The Little Plaintiffs allege thanside onegolling place, money was illegally exchanged
between the son of a Democratic Ward Leader and other Democratic affididds 171562,
Doc. No. 2 1 25(a).) In addition, Democratiorkers intimidated an elderly Latina woman and
told her that she had to vote for Vazquelzl. { 25(b).) The woman stated that she was afraid for
her safety and that she and other senior cizesre intimidated into voting fovazquez. Id.

1 27i).) The exchanges of money arfietacts of intimidation wereaught on video. Id.

17 25(a)-(b), 27(b).)

22 A “pink slip” or a “pink sheet” is the official sample ballot at polling stations orctigle
Day. Itis used to demonstrate what the ballot will look like inside the voting booth.

23 Seesupra note 18.
16
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At the entrance to the Hunter SahoDemocrats were heard sayirf@his is where the
Emilio voters vote.” Id. 1 27(c).) These Democratsould not let a voteenter the polling place
who intendedo write inHonkak’s name (Id.) Honkala campaign treasurer Hillary Kane called
the District Attorney’s Office several times to complain about the conducteacid time she
was told that someone would be sent out as soon as pos3$l§.27(d).) Also at the Hunter
School, a Hispanic woman was interestedating for Plaintiff Honkala, but tven she arrived at
the polling place doolVazquez campaign workers blocked théramce and began to bully her.
(Id. 1 27(p).) The voter then left the site without votindd.f

At El Shaddai Church in Ward 43, Section d Democrat election worker told a
Honkala campaign poll worker that she was there to “assist voters” and iedtthetHonkala
worker to hand over hdfonkala stamp. 1d. 1 27(k)) And similarly, dter a Honkala poll
worker gave alonkala stamp to a voter, the voter told the Honkala poll worker thahasthe
faced inimidation while inside the polling placgld.)

At Congreso Cemtr on American Stre@t Ward 19 Vazquez campaign workers and local
Ward Leades brought voters into the polling area with their arms around the voters, warding off
anyone who tried to disbute literature to them (Id. § 27(v).) The workers andhe Ward
Leaders then pointed to the Vazquez #tare, insisting thaHonkala was a “Republican and
outsider.” (d.)

C. Actions of Other Unidentified Actors

Plaintiffs allege that other individuals at the polls that day engaged in mis¢orhalticis
regard Plaintiffs either havefailed to plead facts revealing their identities have failed to
clearly allegewhetherthe individuals are Democrati@Ry affiliates or government actorsThe
alleged misconduct dheseother individualsncludedimpermissible dissemination of literature

and information, improper assistance to voters, and intimidation of voters.
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During the election, misleading literature anshformation was disseminatecand
improper assistance was provided to votekaiong the materialdisseminated was information
implying thatHonkala, the Green Party write candidate, was an outsider and a Republican.
(No. 171562, Doc. No. 2 T 26(a).Further, at a beauty school located at 2751 Germantown
Avenue, poll workers foHonkala were told that they could not put up Honkala signs because it
was a “Democrat district.” 14.Y 26(b).) At the Barton School, a voter entered the polling place
with a Honkala stamp and was told by election workers that she “had the wrong stddip.” (
127(a).)

And at Munoz Marin School, a table cogdrwith literature foMazquez was set up next
to avoting machine, and voters were being told that the table had “what they need[ed] to vote.”
(Id. 1 26(i).) At one point, when a voter wanted to vote for Honkala, an AfAca@rican
woman in her late fifties took the literature and the Honkala stamp from theavmteold her
she was not allowed to have those item($d. T 27(g).) Representatives from the District
Attorney’s Office as well as pale officers witnessed this incidendd.)

At the PGW polling place, election workers confiscated stamps from voters whaddte
to vote forHonkala. [d.  27(g).) These election workers told voters they could not bring
stamps into the voting booth.ld() And at Ward 43, Section 22, voters were prevented from
voting. (d.) While inside the polls, an election worker gav voter aVazquez stamp and
incorrect information about votingld( 1 27(k).) After this conduct occurred, the voter said that
she did not want to vote anymordd.)

At theMcKinley Schoolin Ward 19 a voter saidhatshe would like to vote for Honkala.
(Id. § 27(w).) The voter was given a Honkala stamp asthmp pad and shown how to cast a

write-in vote. (d.) When he voter went into the pollinglace,an election worker followed her
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inside the voting booth.Id.) While in the booth, the election worker pushed thigevin button
handed the ver a Vazquez stampnd told her:This is the one you should use.ld{) Then,
the election worker closed the voting booth shuttiet.) (

At the Wel$ School, Plaintiff Acostaaw poll workers passing out Vazquezngta to
voters. (No. 171462, Doc. No. 11 1 18(e).) And at Bethune School, an election worker was
seen inside the polling place with a Vazquez wintstamp. (No. 174562, Doc. No. 2 § 26(h).)

At the Esperanza Health Center, a Honkala voter was ask#t ®lection workers for whom
she was voting. Id. 1 26(f).)

Plaintiffs also allege that voters were intimidated, harassed, and coéetbedpalls. A
voter at the Hunter School was harassed as she tried to enter the polling ldleE27(e).) She
was told that her name was not on the voter rolls and thergfemuld not votesven though
she had votedn that voting division her whole life. (Id.) The voterwas not offered a
provisional ballot. 1d.) At the samdocation, a volunteer outside the polling place told voters
that if they were Democrats, e could not vote foHonkala because she was not a Democrat.
(Id. 1 27(r).) In contrast, Fred Ramirez, a Democrat who lives in Bucks County, Pennsylvania
voted underproperty that he owns ithe 197th District even thougdBlaintiffs allege thahe
should not have been permitted to do so. (No. 17-1462, Doc. No. 11 § 19.)

The Little Plaintiffsallege that at West Kensington Ministry, an election worker was seen
taking money from a Democratpoll worker while exiting the polling site. (No. 41562, Doc.

No. 2 1 27(b).)
Plaintiffs allege that albf this conductoccured because the Democratommittee,

SecretaryCortés, and theDepartment of StateBureau of Commissioners, Elections and

19



Case 2:17-cv-01462-JHS Document 83 Filed 01/23/18 Page 20 of 79

Legislation(“Pennsylvanidepartment of Statefpiled to supervise the election. (No-1Z62,
Doc. No. 11 11 17, 23; No. 17-1562, Doc. No. 2 11 24(g), 31.)

3. Alleged Tampering with Materials, Malfunctioning of Voting Machines,
and Improper Chain of Custody Procedures for Voting Equipment

Plaintiffs allege thatvoting materials and equipment were tampered with, voting
machines malfunctioned, and improper chain of custody procedures were followe@spiéct
to voting materials and equipment.

Plaintiffs claim that voting signsvere tampered with so that it appeared that the @it
Philadelphia was endorsingazquez. Nonpartisan jnk ballot sheetsprepared bythe City
CommissionersOffice and pail for by Philadelphia taxpayerqosted in polling places to
illustrate the ballgtwere doctored by Defendant Vazquez and DemocCaiomittee workers to
instruct voters to write ivazquez’'s name.(No. 171462, Doc. No. 11 § 18(a); No. -1b62,
Doc. No. 2 1 25(c).)in addition, Ward keaders an®emocraticCommitteepeopleset up tables
in support ofVazquez. (No. 1-4462, Doc. No. 11 § 18(a).) This conduct was observed at the
Wyoming Branch Library.(No. 174562, Doc. No. 2 1 26(d).) Plaintiffs allege that these actions
gave voters the impression that the City of Philadelplaa specifically instruting voters to
vote for Vazquez. (No. 17-1462, Doc. No. 11 § 18(a); No. 17-1562, Doc. No. 2 1 25(c).)

In addition, naterials of other candidat@ere removed. For exampla, several polling
locations, poll workers for Plaintiff Lloyd were told that they could not hang dissi(No. 17
1462, Doc. No. 11 1 18(d).) Anablbworkers and Ward éaders rippedownsigns for Plaintiff
Lloyd that had been hung on the outside of polling placdd.) (The police, the District
Attorneys Office, the Board of Elections, and the City Commissign@ffice were allnotified

of this conduct. Il.)

20



Case 2:17-cv-01462-JHS Document 83 Filed 01/23/18 Page 21 of 79

Voting machines, as well dee machines’ writeén mechanismfrequently malfunctioned
and proper procedures for alternative ballots were not followled § (8(b); No. 171562, Doc.

No. 2 { 25(d).) Defendant Matos waseen going into voting boothend handling voting
machines. (No. 17-1562, Doc. No. 2 1 26(Qg).)

Finally, proper chain of custody procedures for voting cartridges and election materials
were not folowed (No. 171462, Doc. No. 11 § 16 No. 171562, Doc. No. 2  24).)
Plaintiffs believethat individualsother than the Philadelphia Police Department impermissibly
picked up and delivered cartridges and election materfals. Plaintiffs Acosta and Lloyalso
allege that voting slips were missing or damaged in several polling locat{dlws. 171462,
Doc. No. 11 § 16(e).)in fact, on the night of the electiomultiple individuals had custody of
election materials.(Id. § 16(f); No. 171562, Doc. No. 2 § 2#)) These individuals included
workers fromDefendant Vazquez'golitical partyor othe parties (Id.) At the end of eleabn
night, election workeralsowereseen pulling the register tafrem the voting machine¥' (No.
17-1562, Doc. No. 2 § 27(u).) After pullirtge registetape election workers were seeigsing
the middle of the tape iboxeswhere voters could write in a candidatéd. )

Plaintiffs Acosta ad Lloyd allege that tle® problemsvere caused by the Board of
Elections, theCity Commissioners, the Ward Leaders, the Committee oferg and
Pennsylvania Speaker of the House of Representatives Mike Turzai. (H462,7Doc. No. 11
122)

4. Results of the Special Election

On Friday, March 24, 2017, three dagfter the special electioconcluded the official

vote countegan. (Id. 1 15; No. 171562, Doc. No. 2 § 23.) Vazquez received 1,972 votds) (

24 A register tape is paper tape produced by a voting machine, which sahtijorinted vote
resultsfor that machine.
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Honkala received 286 votes, whllétle received 201 votes(ld.) Lloyd received 20 votes, and
Acosta received two votes. (No. 17-1462, Doc. No. 11 § 15.)

On Fiday, March 31, 2017Yazquez was declared the putative winoérthe special
election (Id.; No. 171562, Doc. No. 2 § 23.)On April 3, 2017, the results of the special
election were ceified, and on April 5, 2017Vazquez was sworn in @ennsylvaniaState
Representative for the 181 egislative District. (Hr'g Tr. 13:1613:17.)

C. Procedural History

On March 31, 2017, Plaintiffs Orlando A. Acosta and Edward Llogttuted this action
by filing an Emergency Petitiofor an injunction staying the certification of Vazquez as the
special election winner (No. 171462, Doc. No. 13.) That same day, by Order of the
Honorable Paul S. Diamond tifis Court the Motion ofPlaintiffs Acosta and Lloydvas denied.
(Id., Doc. No. 4.) Thereafter, Plaintiffs Acosta and Lloyd filedComplaintagainst Defendants
(Id., Doc. No. 5). On April 4, 2017, they filed an Amended Complaifd., Doc. No. 9.) And
on April 10, 2017, Plaintiffs Acosta and Lloyd filed a Secé&miended Complaint, whicis the
operative Complaint in thAcosta action (Id., Doc. No. 11.) On April 6, 2017, the Little
Plaintiffs filed their Complaint (No. 21562, Doc. No. 1), and on April 7, 2017, they filed a
Amended Complaintid., Doc. No.2).

Plaintiffs in both actions bring similar claims for relidh Plaintiffs Acosta and Lloyd’s
Second Amended Complaint and the Little Plaintiffss Amended Complaint (to#gc
“Complaints”), theycaption Count | as a claim for declaratory relief and Count Il as a claim fo
preliminary and permanent injunctive religiNo. 171462,Doc. No. 11 aRk5-26; No. 171562,
Doc. No. 2at 26-27.) Plaintiffs bring both Countgpursuant to 42 U.S.C. § 1983, allegithgt
Defendants violated their Firsind Fourteentimendment rigtg of association, right to vote,

and right to speech, as well as their Fourteenth Amendment fundamental due proteds g
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Plaintiffs also allege in both Counts that Defendants’ wrongful conduct violsd@ennsylvaa
Election Code. I¢.)

In Count I, Plaintiffs request declaratory relief that their First andt€enthAmendment
rights were violatedthat the special election was held in violation of the Pennsylvania Election
Code, and that the special election leeldred null and void (No. 171462,Doc. No. 11 aP5;

No. 17-1562, Doc. No. at26.) They allegeas follows:

The Defendants, due to lack of supervision and/or through the alleged pervasive

misconduct, violated the Pennsylvania Election Code as noted above and, as a

result, corrupted and undermined the election results and undermined the right of

voters to vote for a candidate of their choice and for candidates to run and be
voted for by persons.

(No. 17-1462, Doc. No. 11 1 28; No. 17-1562, Doc. No. 2 1 36.)

In Count Il, Plaintiffs request preliminary and permanent injunctive relief that the Court
enjoin the special election results and the seating of Vazgube General Assemblprder a
new election to be held, order sanctions, and award cofgesebnd costs(No. 171462, Doc.

No. 11 at26-27 No. 171562, Doc. No. 2 a27-28.) Plaintiffs Acosta and Lloyd further request
thatthe Court baVazquez, Ward Leaders, Democratic Committee peoplepalh@orkersfrom
participating in the requestedw special election(No. 171462, Doc. No. 11 $8.) And they
request thathe Court bar Vazquefrom running in the special election and all subsequent
elections for the next ten yeardd.}

In Count IlI, Plaintiffs allege thahe special lection was held in a manner that violated
their First and Fourteenth Amendment rights, as well as the PennsylvartiarE(@ade. (No.
17-1462, Doc. No. 11 1 32; No. 17-1562, Doc. No. 2 | 389y allege:

There were numerous and repeated election violaiadstampering with votes,

which resulted in election results that were not accurate or fairly counteithen
election should be declared null and void.

(No. 17-1462, Doc. No. 11 1 33; No. 17-1562, Doc. No. 2 1 40.)
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On August 10, 2017he Acosta actiomnd the Little action were consolidated by Order
of this Court. [d., Doc. No. 53.) Defendants have filed Motions to Disntiesdlaims against
them? On September 14, 2017, a hearing was held on the MofidresMotions are now ripe
for a decision.

[I. STANDARD OF REVIEW

The motion to dismiss standard under Federal Rule of Civil Procedure 12(b)(®) is se

forth in Ashcroft v. Igbal, 556 U.S. 662 (2009). Aftgbalit is clear that “[tlhreadbare recitals

of the elements of a cause of actianpmorted by mere conclusory statements, do not suffice” to

defeat a Rule 12(b)(6) motion to dismidsl. at 678;see alsd@ell Atl. Corp. v. Twombly, 550

U.S. 544 (2007). “To survive a motion to dismiss, a complaint must contain sufficient factual

matter accepted as true, to state a claim to relief that is plausible on its fate/pharm S.A.

France v. Abbott Labs707 F.3d 223, 231 n.14 (3d Cir. 2013) (quotBiteridan v. NGK Metals

Corp, 609 F.3d 239, 262 n.27 (3d Cir. 2010)). “A claim has fagelsibility when the plaintiff
pleads factual content that allows the court to draw the reasonable infereribe thefendant is

liable for the misconduct allegedId. Applying the principles oflgbal andTwombly, the Third

Circuit in Santiago v. Warminster Townshif29 F.3d 121 (3d Cir. 2010), set forth a thpeet

analysis that a district court in this Circuit must conduct in evaluating whetheatallegyin a
complaint survive a 12(b)(6) motion to dismiss:

First, the court must “tak[e] note die elements a plaintiff must plead to state a
claim.” Second, the court should identify allegations that, “because they are no

2> All Defendants have filed Motions to Dismiss except for the Committee of Sewaent
Leslie Acosta, who are Defendants only in the Acosta action. Neitbe€Committee of
Seventy nor Leslie Acosta has filed any response to Plaintiffs Aemstd_loyd’s Second
Amended Complaint. (No. 1¥462, Doc. No. 11.) The Committee of Seventy, however,
was never served with process in accordance with Fedel@aldRCivil Procedure 4(m)As
discussed below, because Plaintiffs Acosta and Lloyd have not afleffeientfacts against
the Committee of Seventy aneslie Acostatheywill be dismissed aBefendand without
prejudice pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii) for failure to state a claim.
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more than conclusions, are not entitled to the assumption of truth.” Finally,
“where there are welbleaded factual allegatisna court should assume their
veracity and then determine whether they plausibly give rise to an entitlement for
relief.”
Id. at 130 (quotindgbal, 556 U.S. at 675, 679)Theinquiry is normally broken into three parts:
“(1) identifying the elements dhe claim, (2) reviewing the complaint to strike conclusory
allegations, and then (3) looking at the wakaded components of the complaint and evaluating

whether all of the elements identified in part one of the inquiry are sufficigieged:

Malleus v. George, 641 F.3d 560, 563 (3d Cir. 2011).
A complaint must do more than allege a plaintiff's entitlement to relief, it must “show”

such an entitlement with its factgzowler v. UPMC Shadyside, 578 F.3d 203, -210(3d Cir.

2009) (citing Phillips v. Countyof Allegheny 515 F.3d 224, 2335 (3d Cir. 2008)). “[W]here

the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has allegelut it has not ‘show[n}—'that the pleader is entitled to
relief.”” Igbal, 556 U.S. at 679 (alteration in original) (quoting Fed. R. Civ. P. 8(a)(2)). The
“plausibility” determination is a “contexdpecific task that requires the reviewing court to draw
on its judicial experience and common sendd.”

When determining a motion to dismiss, the court must “accept all factual allegations in
the complaint as true and view them in the light most favorable to the plainBfitk v.

Hampton Twp. Sch. Dist., 452 F.3d 256, 260 (3d Cir. 2006). Where, theaatmplfiled pro

se,as is the Acosta Second Amended Complaint, the “complaint, ‘however inartfuigeple
must be held to ‘less stringent standards than formal pleadings drafted bysldwyeatone v.

Latini, 780 F.3d 184, 193 (3d Cir. 2015) (quotihtpines v. Kerner404 U.S. 519, 521

(1972)). It should be dismissed only if it appears “beyond doubt that the plaintifircea no

set of facts in support of [his] claim that would entitle [him] to relig@laniyi v. Alexa Cab Co.
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239 F. App’x 698, 699 (3d Cir. 2007) (citindcDowell v. Del. State Police88 F.3d 188, 189 (3d

Cir. 1996)).

IV.  ANALYSIS?®®
Plaintiffs bring this action against Defendants pursuant to 42 U.S.C. § ¥g88oted,
§ 1983 provides in relevant part as follows:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjectsuses to
be subjected, any citizen of the United States or other person within the

jurisdiction theeof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured . . . .

§ 1983. Section 1983 does not provide substantive rights but instead “authorizes a person to file
a private cause of action against state actors for a deprivation of righdstgdoby a federal

statute or the United States ConstitutiorOh v. Phila. Cty. Bd. of Election€iv. A. No. 08

0081,2008 WL 4787583, at *2 (E.D. Pa. Oct. 31, 2008) (citivest v.Atkins, 487 U.S. 42, 48
(1988). To recover under 8§ 1983, a plaintiff must establish that defendants “acted under color of

state law to deprive the plaintiff of a right secured by the Constitutibtalleusv. George, 641

F.3d 5605563 (3d Cir. 2011) (quting West 487 U.S. at 48 Plaintiffs allege that their Firsind
FourteenthAmendment right to association, to vote, and to speech, and their Fourteenth
Amendment right to fundamental due process were violated as a result of the dbatluct
allegedly took placeduringthe special election.

Defendantsarguein oppositionthat he Complaintshould be dismissed their entirety.
First, Secretary Cortés, tHeennsylvanidepartment of fite and Speaker Turzai assert that the

claims against them should be dismissed because they are Semmind Secretary Cortés and

26 Defendantsin both cases assert the same argumentslifmnissal. A noted above, lla
Defendantsn the Little action also have been namadhe Acosta action. Thus, throughout
the Analysis section of this Opinion, the Court will refer to Defendantsidvistusing
Docket No. 17-1462, which corresponds te Atosta action.
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the Pennsyania Department of State argue that certain claims are barred by the Eleventh
Amendment. ThirdYazquez, the Democratic Committee, and the Ward Leaders argue that they
are not state actors and therefore cannot be held liable under § Tef8th all Defendants
contendthat the Complaintsshould be dismissegursuant ta~ederalRule of Civil Procedure
12(b)(6)for failure to state a clairbecause they did not violate Plaintiffs’ constitutional rights
under the First and Fourteenth AmendmentShe Courtwill address each argumembr
dismissalin turn.

A. Plaintiffs’ Claims Are Not Moot

Defendants Secretary Cortdébe Pennsylvanidepartment of Stajeand SpeakerTurzai
assert that the claims against them are moot and should be dismissed becgestalheection
results were certifiedn April 3, 2017, and Vazquez was sworn into office on April 5, 2017. (No.
17-1462, Doc. No. 32 at 45, Doc. No. 32 at 1719.) Theg argue, therefore, that there is no live
controversy, and thahis Court could not afford Plaintiffs relief yndoing the election. Id.,
Doc. No. 312 at 45, Doc. No. 32 at 18.) The Little Plaintiffs submit, to the contrary, that their
Complaint wagimely brought and that Defendahtonduct is capable of repetition. (No.-17
1562, Doc. No. 24. at 7.) For reasons tldibw, Defendantsclaims based on mootnesse
without merit

Article 11l of the United States Constitution specifies tthetjudicial power extends only

to cases and controversie€ampbelEwald Co. v. Gomez, 136 S. Ct. 663, 669 (20(b#&)ng

U.S. Const. art. Ill, 8 2). It is not sidient that a controversy exiat the time the complaint was
filed, but rather, an actual controversy must be present at all stages cagé. Id. (citing

Arizonans for Official English v. Arizona, 520 U.S. 43, @B97)). A case becomes moot when

(1) “the issues presented are no longer ‘livegt (2) “the parties lack a legally cognizable

interest in the outconie.Chafin v. Chafin, 568 U.S. 165, 172 (2013) (quotigeady, LLC v.
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Nike, Inc, 568 U.S 85, 91 (2013)):[A] case ‘becomesnoot only when it is impossible for a
court to grant any effectual relief whatever to the prevailingygartld. (quoting Murphy v.
Hunt, 455 U.S. 478, 481 (1982) (per curiam)).

The ThirdCircuit has recognizethat there are exceptions to the mootness doctrine. One

such exception is when the conduct is capable of repetition yet evades riieelw.v. United

States 351 F.3d 92, 95 (3d Cir. 2003). For this exception to apgiaiatiff must establish that
“(1) the challenged action is, in itkiration too short to be fully litigated prior to cessation or
expiration, and (2) there is a reasonaf@ectation that the same complaining party will be

subject to the same action againd:. (quotingSpencer v. Kemn&23 U.S. 1, 17 (1998) When

there is a likelihood théthe acts complained of will beepeatedthe substantive issues remain
justicieble, and aeclaratoryjjudgment could be rendered to define the rights and obligations of

the parties.” N.J. Tpk. Auth. v. Jersey Cent. Power & Light, 772 F.2d35(3d Cir. 1985)

(citations omitted)
For claims involving elections, courts have proddeslief under the exception for
conduct capable of repetition yet evading revexen after elections have ended and a winner

has been announcedt.g., N.H. Right to Life Political Action Comm. v. Gardn®9 F.3d 8, 18

(1st Cir. 1996)“[E]lections are routinely too short in duration to be fully litigated, ardehs a
reasonable expectation that the same party would be subjected to the same actign again.
Merle, 351 F.3d at 9%explaining that plaintiffs’ claims were not moot evaifter election had
ended because it was reasonable to assume that plaintiff would attempt to rurcéoagsin,

and the same statute that caused plaintiff to file suit would again bar his cgrfdidaitice); De

La Fuente v. Cortesl:16¢v-01696, 207 WL 3586047, at *3t (M.D. Pa. Aug. 21, 2017)

(concluding that plaintiff’s claim that Pennsylvania election laws impeded hisaogmefforts
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were not moot because the electiwas over sinceéhey fell within the exception of claims

“capable of repetition yet evading reviewArons v. Donovan, 882 F. Supp. 379, 383 (D.N.J.

1995) (holding that claims were not moot merely because election was osasbéetaims were

likely to reeemerge in future electoral seasor&anch v. F.C.C., 824 F.2d 37, 41 n.2 (D.C. Cir.

1987) (“Controversies that arise in election campaigns are unquestionably dmsagaved
from mootness under the exception for matters ‘capable of repetition, yet exadew. ™).

Plaintiffs citeMarks v. Stinson, 19 F.3d 873 (3d Cir. 1994), to illustrate that meaningful

relief is not precluded by the certification of election results. (Nel562, Doc. No. 24. at 7.)

In Marks, the Court dealt with allegations of electoral miscondigttat 886. he Third Crcuit
affirmed the district court’s conclusion that wrongdoing affected thei@hectd. at 887. The
Court affirmed the grant of injunctive relief, prohibiting Stinson, the winninglickate, from
exercising the powers of the office after he was cediind sworn into officeld. at 884, 887.

The Third Circuit stated that “where there is substantial wrongdoing in etmoalethe effects of
which are not capable of quantification but which render the apparent result amblareli
indicium of the will of the electorate, courts have frequently declined to allow the apparent
winner to exrcise the delegated powerdd. at 887.

Here, Plaintiffs’ chims are not moot becauBefendand’ conduct is capable of being
repeated. Like the cases mentioned apdavés reasonable to assume that Plaintiffs would
attempt to run for office in future electionsurthermore, the present caseds short in duration
to be fully litigated, and the same electoral misconduct is capablepefitian in future
elections. If warranted, relief cabe granted by this Court to define the rights and obligations of

all parties so that this type of conduct does not occur in future elections. Thusff®lalaims
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meet the exception faronduct that is capable of repetitigat evades reviewSeeN.J. Tpk.
Auth., 772 F.2d at 31. For all these reasons, the claims are not moot.

B. Plaintiffs Were Not Required to Bring Their Claims in State Court First

Defendants Vazquezy¢é Democratic Committee, aidard Leader&€arlosMatos, Elaine
Tomlin, Jewell Williams, Dwayne Lilley, Shirley Gregory, andAthor Browne Ali (“Six Ward
Leaders”)assert that Plaintiffsvere required to pursue firsin election contest in state court
before seeking relief in federal courfNo. 171462 Doc. No. 371 at 1617, Doc. No. 38 at 15
16, Doc. No. 41-2 at 4.) The Court disagrees.

Plaintiffs were not required to file aelection contest in state couss a condition
precedento havingtheir constitutional claims heard in federal couf] person with a federal
Civil Rights Act claim has no duty to exhaust state remedies before pursuimghas claim in

the federal courts.”"Marks 19 F.3d at 88Zciting Patsy v. Bd. of Regents, 457 U.S. 496, 516

(1982)). Plaintiffs can proceed “in federal court without having resorted toatesgudicial
process.”Id.

In certain circumstancebBpwever, circuit courts have deferred to ongoing state recount
and review procedures where these appear to be adequate and the alleged rhisdankiung

in ‘enormity.” Griffin v. Burns, 570 F.2d 1065, 1077 (1st Cir. 1978ut “[i] t is no answer to

the charges made here that state law could provide the relief sobtgnriings v. Grafton, 523

F.2d 861, 864 (7th Cir. 1975) (citations omitte@herefore, Plaintiffs can bring their claims in
federal court even though they did not file an election contest in state court first.

C. Eleventh Amendment Immunity

Defendants Secretary Cortés and the Pennsylvania Department of State cattémel th
Eleventh Amendment bars te&ate lawclaim that they violated the Pennsylvania Election Code.

(No. 171462, Doc. No. 32 at 12.)n response, the Little Plaintiffs argue that the claims against
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Secretary Cortés and the Pennsylvania Department of State are not barred Béaiatiffs only
seek injunctive relief. (17-1564, Doc. No. 24 at 4-5.)
The Eleventh Amendment to the United States Constitution provides:
The pdicial power of the United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted against one of the United States

by Citizens of another State, or bitigens orSubjects of any Foreigrtae.

U.S. Const. amend. XI. Under the Eleventh Amendment, a nonconsenting state is immune from

suit in federal court._ Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S-B3) ¢9984).

This immunity extends to suits brought by a citizen against his own ké#ate, v. Pa., Dep’t of

Corr, 224 F.3d 190, 195 (3d Cir. 2000) (citations omitted), &ud state agencies and

department$, MCI Telecomm. Corp. v. Bell AtlPa, 271 F.3d 491, 503 (3d Cir. 2001) (citing

C.H., ex rel. Z.H. v. Olivia, 226 F.3d 198, 201 (3d Cir. 200#) banc). However, “[s]tate
officials sued in their individual capacities are ‘persons’ for purposes of § 198@lker v.
Beard 244 F. App’x 439, 440 (3d Cir. 2007) (per curiafaiting Hafer v. Melg 502 U.S. 21
(1991)) As such, “the Eleventh Amendment does not preclude a suit against a stéé ioffi
his or her individual capacity.id.

Eleventh Amendmentimmunity, however, is subject to three exceptions:(1)
congressional abrogation, (2) waiver by the state,(@8phduits against individual state officers
for prospectivanjunctive and declaratory relief to end an ongoing violation of federal |d®a.

Fed'n of Sportsmen’s Clubs, Inc. v. Hess, 297 F.3d 310, 323 (3d Cir. 2002) (qivGihg

Telecomm. Corp., 271 F.3d at 503).

Thefirst exception congressional abrogatiotiges not apply in this case. Plaintiffs have
brought suit under 42 U.S.C.1®83. “Congress did not abrogate states’ sovereign immunity

when it enacted 42 U.S.C.18983.” Walker, 244 F. App’x at 440(per curiam)(citing Will v.

Mich. Dep't of State Police491 U.S. 58, 66 (1989))The second exception, state wai\ago
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does not apply in this casé[T]he Pennsylvania legislature has expressly declined to waive its
sovereign immunity by state.” Walker, 224 F. App’x at 440 (citingavia, 224 F.3d at 195kee

42 Pa. Cons. Stat.8521(b) (“Nothing contained in this subchapter shall be construed to waive
the immunity of the Commonwealth from suit in Federal courts guaranteed by etentel
Amendment to the Constitution of the United States.”).

Therefore, only the third exception is at issue in this case. Pursurtparte Young

209 U.S. 123 (1908}he Eleventh Amendment does not bar suits against state officials in their
official capacity seekingnjunctive relief to end ongoing violations of federal laioslow v.

Commonwealth of Pennsylvania, 302 F.3d 161, 178 (3d Ai2)2@iting Kentucky v. Graham

473 U.S. 159, 167 n.14 (1985))[A] stateofficial in his or herofficial capacity when sued for
injunctive relief, would be a person underl383 because official-capacity actions for
prospective relief are not treated as actions against the Ste#dl;’491 U.S. at 71 n.10 (citing
Kentucky 473 U.S. at 167 n.14).

“The relief sought must be prospective, declaratory, or injmatlief governing an

officer’s future conduct and cannot be retrospective, such as money damg@dsrelecomm.

Corp, 271 F.3d at 506citing PennhursState Sch. & Hosp., 465 U.S. H2. “In determining

whether the doctrine d&Ex parte Youngavoids an Eleventh Amendment bar to suit, a court need

only conduct a straightforward inquiry into whether [the] complaint alleges anmanglation

of federal law and seeks relief properly characterized as prospectiggzon Md., Inc. v. Pub.

Serv Comm’n, 535 U.S. 635, 645 (2002) (alteration in original) (citation omitted).

The doctrine ofEx parte Young however, does not apply to states or state agencies.

Puerto Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1998ke

suits are barred “regardless of the relief soughd.; accordDickerson v. SCI Graterford53 F.
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App’x 134, 137 (3d Cir. 2011) (explaining that Eleventh Amendment prevented suit agai@st st
agency for monetary or prospective injunctive r¢liéfalker, 244 F. App’x at 440 (same).

With respect to state law claimfie doctrine ofEx parte Youngalso does not apply to

suchclaims againststate officials, regardless of the relief sougim. Pennhurst State Sch. &

Hosp, the Supreme Court hetbat“a federal suit against state officials on the basis of state law
contravenes the Eleventh Amendment when . . . the relief sought and ordered hascan impa
directly on the State itself.”465 U.S.at 117. As a result, “a claim that state officialslaied

state law in carrying out their official responsibilities is . . . protected by theeiile
Amendment.”ld. at 122. The Third Circuit has held tlistate officials are immune from suit in
federal court based on violations of state law, includings for prospective injunctive relief

under state law, unless the state waives sovereign immurBgisam v. Sec’y of N.J607 F.

App’x 177, 183 (3d Cir. 2015) (citinfennhurst465 U.S. at 106). And “the supplemental
jurisdiction statute, 28 U.S.C. 8 1367, does not authorize district courts to exercdietjans
over claims against neconsenting States.Id. Even when voters attempt to “tie their state law
claims into their federal claims,” the Eleventh Amendment bars the state law cldina$.183

84.

1. The Eleventh Amendment Bars Suit Against thé®?ennsylvania
Department of Stae on Constitutional and State Law Claims

As a state agency, Eleventh Amendment immunity extends toP#mnsylvania

Department of State.SeeShine v. Merenda, 586 F. App’x 95, 97 (3d Cir. 2014) (extending

Eleventh Amendment immunity to themhsylvania Department of State as part of the executive
department (citind.avia, 224 F.3d at 19%) None of the three exceptions to immunity applies to
the PennsylvaniaDepartment of State.First, Congress has not abrogated Bennsylvania

Department of State’s sovereign immurfily § 1983 suits Walker, 244 F. App’x at 440 (3d Cir.
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2007) (citingwill, 491 U.S. at 66 Second, “the Pennsylvania legislature has expressly declined
to waive its sovereign immunity by statuteld. (citing Lavia, 224 F.3d at 195kee alsci2 Pa.

Cons. Stat. 8521(b). Third, the doctrine oEx parte Youngdoes not apply to theennsylvara

Department of State, which is a state ageriRyerto Rico Aqueduct & Sewer Auth., 506 U.S. at

146. Even though this suit is for prospective injunctive relief, the Eleventh Amendmentlbar st
applies. Because none of the three exceptidassovereignimmunity apply, Plaintifs’
constituional claims under 42 U.S.C. 1®83 and state law claims for violations of the
Pennsylvania Election Code are barred by the Eleventh Amendmecbrdingly, all claims
against thePennsylvaniaDepartment of State wilbe dismissed with prejudickecause this

Court does not have jurisdiction over therdeeC.H. ex rel. Z.H., 226 F.3d &01 (citing

Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 63 (1996)

2. The Eleventh Amendnent Does Not BarSuit Against SecretaryCortés
on Constitutional Claims, But It Does Bar Suit on State Law Claims

As noted, a plaintiff can sue a state official unBriparte Youndor violations offederal

law for prospective injunctive and declaratory relidfICI Telecomm. Corp.271 F.3d at 506

Here, the doctrine oEx parte Youngapplies to Plaintif§’ corstitutional claimsfor prospective

injunctive and declaratory reliehnd therefore th&irst and Fourteenth Amendment claiare
not barred by the Eleventh Amendmertbecretary Cortés, as an officer of thennsylvania
Department of State, may be sued in his individual and official capacities “fopegtoe
injunctive and declaratory relief to end continuing or ongoing violations of federal ldwsee
alsoKoslow, 302 F.3d at 17&iting Kentucky 473 U.S. at 167 n.14).

Secretary Cortés argues, howewbat he is not a proper Defendant under 42 U.S.C.

81983 becausdée does not supervise elections and has no power over individual election
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officials. (No.17-1462, Doc. No. 32 at 1B4.) Instead, he argues that he is charged only with
ministerial duties and “higtevel oversights of the election.’ld( at 13.)

In Constitution Party of Pennsylvania v. Cortdse Third Circuit clarified th&x parte

Young exception fostate officials as follows:

“[1l n making an officer of the state a party defendant in a suit to enjoin the
enforcement of an act alleged to be unconstitutional, it is plain that such officer
must have some connection with the enforcenoérthe act.” [Ex parte Young

209 U.S. 123, 157 (1908).] That said, we have held that even “entirely
ministerial” duties can be sufficient unddsung because “the inquiry is notto

the nature of an officiad’ duties but into the effect of tlofficial’s performancef

his duties on the plaintiff's rights.Finberg v. Sullivan, 634 F.2d 50, 54 (3d Cir.
1980).

824 F.3d 386, 396 (3d Cir. 2016).

Here, Plaintiffs allegehat SecretaryCortés“had the express duties and responsibilities
pursuant to Pennsylvania laws . . . to administer a special election according eorkghrania
Election Code and to ensure that there was no tampering of votes or with voters.” -(M6217
Doc. No. 11 1 10; No. 11562, Doc. No. 2 § 18.) Under 25 Pa. Sta&2681(f.1), policymaking
authority to develop a poll worker training program was delegated to Secretaég,Gagtan
official of the PennsylvaniaDepartment of State. Section 2621(f.1) provides that Secretary
Cortés was required to “develop a voluntary professional certification and poll wrakend
program for county election officials in consultation wittounty board of elections.”
§2621(f.1). Therefore, at the motion to dismiss stage, the Court will askainbhe Secretary

Cortés set policydr election training. Because th&x parte Youngexception applieswhich

allows a claimfor prospective reliefthe Eleventh Amendment does rattomaticallybar the
constitutional claims against CortéBut & discussed below, however, Plaintiffs have failed to

stateplausibleFirst and Fourteenth Amendmaeataims for relief against Cortéfor other reasons.
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In contrast, the doctrine &Xx parte Youngdoes not apply to Plaiiffs’ state law clainfor
violations of the Pennsylvania Election Code. Thus, Plaghiifim that Cortés violated the
Pennsylvania Election Code while carryingt dnis official dutiesis protected by the Eleventh

Amendment. _Pennhurst State Sch. & Hosp., 465 U.S. at TR&. immunity still applies even

though the relief sought is prospective injunctive relief, “unless the stateswvaovereign
immunity.” Balsam 607 F. App’'x at 183citing Pennhurst 465 U.S. at 106).As noted,
Pennsylvania has not waived its sovereign immudee42 Pa. Cons. Stat. 8 8521(bEven
though Plaintiffs may attempt to tie their Pennsylvania Election Code claims into their
constitutional claims, the Eleventh Amendment still barssfage law claimas to Secretary
Cortés Accordingly,the claimagainst Cortés foviolating the Pennsylvania Election Cods a
separate state law clamwill be dismissed with prejudice.

D. Emilio Vazquez, theDemocratic Committee,and the Six Ward Leaders Are

Not State Actors andCannot Be Subject to Liability Pursuant to42 U.S.C.
§ 1983

Defendants Vaquez and th®emocratic Committeassert that the claims against them
should be dismisseplursuant ta~ederalRule of Civil Procedurel2(b)(6)for failure to state a
claim because Plaintiffs have failed phausibly plead that theyare state actors as required to
state a colorablé2 U.S.C. § 1983 claim. (N&7-1462, Doc. Nos. 34, 381.) They argue that
they are private actors arttiereforewere not acting under coloof state law (Id.) Similarly,
DefendantSix Ward Leadergontend that the claims against them in the Acosta action should be
dismissedunder Rule 12(b)(6because they did not act under color of state ldd., Doc. No.
41-2.)

To bringa plausible claim foa @nstitutional violationunder§ 1983,a plaintiff “must

allege facts demonstratinipter alig that the misconduct complained of wWdene]‘under color

of state law.” Sprauvev. W. Indian Co. Ltd., 799 F.3d 226, 229 (3d Cir. 2016) (quo@ngman
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v. Townshipof Manalapan47 F.3d 628, 638 (3d Cir. 1995)As such 8§ 1983 “subjects to
liability those who deprive persons of federal constitutional or statutdnysrignder color of
any statute, ordiance, regulation, custom, or usage’ of a stak@th v. Hose589 F.3d 626, 646

(3d Cir. 2009)quotingLeshko v. Servis, 423 F.3d 337, 339 (3d Cir. 2005))contrast, “merely

private conduct, no matter how discriminatory or wrongfidesnot fall within the scope of

§1983. Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 49 (1998ptingBlum v. Yaretsky

457 U.S. 991, 1002 (1982)).
In determining whethea defendant is a privagetoror a state actor, three tests apply:

(1) whether the private entity has exercised powers that are traditionally the
exclusive prerogative of the state; (2) whether the private party hasvatiiatie

help of or in concert with state officials; and (3) whether the state has so far
insinuated itself into a position of interdependence with the acting party that it
must be recognized as a joint participant in the challenged activity.

Borrell v. Bloomsburg Univ., 870 F.3d 154, 160 (3d Cir. 2017) (qudtiach 589 F.3d at 646)

The relevant question is whether there is “such a close nexus between the Stdte and t
challenged action that seemingly private behavior may be fairly treated as tthegt State
itself.” 1d. (quoting_Leshkp423 F.3d aB39). Determiningvhether defendants are state actors

requires a faebased analysisMax v. Republican Comnuof Lancaster Cty.587 F.3d 198, 200

(3d Cir. 2009).Therefore, the Court will address the statugath Defendant separately.

1. Democratic Committeels Not a State Actor

The Democatic Committee submits that its rake “clearly defined” as “separate from
state actors and thatit was a private party during the special electido. 171462,Doc. No.
38-1 at 12.)As a private partyit asserts that it cannot be theld liable under § 1983.1d() The
Court agrees.

In certain limited circumstances, a political panys been found to kee state actor.In

Smith v. Allwright, the Supreme Court held titae Democratic Party of Texas was a state actor.
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321 U.S. 649664 (1944).There, the Demoaetic Party had a policy that limitedembership to
white citizens,and membership in thearty was arfessentl qualificatiori for voting in the
primary election.ld. at 661, 66465. The Courheldthat where the privilege of membership is
“the essential qualification for voting in a primagy select nominees for a general electite,
state makes the action of the party the action of the sthtedt 66465. Similarly, a plurality in

Terry v.Adamsheld that the “Jaybird Association,” a private Democratic ,cluds a state actor

during its primary election becaugbe Jaybird primary was “amtegral part, indeed the only
effective part, of the elective procésbat determined who would govethe county. 345 U.S.
461, 469-70 (1953).

Courts havaleclined to extend thieoldings of these Supreme Couaases to the actions

of political parties in other contextdn Max v. Republican Committee of Lancaster County, the

Third Circuitheld that the Republican Committee of Lancaster County (“RCLC”) wasstatea
actor where iattempted to prevemgaintiff, aRepublican committegoman from campaigning
for an unendorse®Republican candidate587 F.3d atl99-200 Plaintiff allegedthat RCLC
retaliatedagainst her in violation of the First Amendmaritenit threatened to remove her from
her position if she did naefrain fran campaigning for theandidate.Id. Plaintiff argued that
RCLC was a state actonder 8 1983®ecause the Commonwtaldelegated to the Republican
Party the authority to decide which candidate waaipear on the general election balltd. at
200.

The Third Circuitdisagreed with lpintiff, explaining:

Max is correct that state action may ibguted to private groups who carry out

functions that are “governmental in natur&vans v. Newton382 U.S. 296, 299,

86 S.Ct. 486, 15 L.Ed.2d 373 (1966) (establishing the “public function” test for
state action).However, her contention is unavat.
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As defendants note, Max conflates the role of the RCLC with that of the
electorate. That is, she argues that the RCLC, a designated political committee,
performs the traditionally public function of choosing candidates for the general
election but in fact Pennsylvania delegates such authority tedsered voters
of the Republican Par. Max’s premise fails to distinguish between the RCLC,
which endorses candidates in the primary, and the corpus of registered Republican
voters who, by voting in the primary election, actually select the nomine#sef
general electionSee25 P.S8§ 2831, 2812.

* % k% %

Moreover, the principal cases upon which Max relies are distinguishable
from the one at handFor instance, Max’s blanket assertittrat political parties
are state actors during primary electialesives from two Supreme Couwdases
from the Jim Crow eraThese case§mith v. Allwright, 321 U.S. 649, 64 Ct.
757, 88 L.Ed. 987 (1944), akckrry v. Adams 345 U.S. 461, 73 SCt. 809, 97
L.Ed. 1152 (1953), involved two attempts by the Democratic Party of Texas to bar
African-Americans from participating in primary electionis. both instances, the
Supreme Court sustained the claims under § 1983 because Texas left it up to
private groups, i.e. political parties, to decide who could vote so as to
intentionally circumvent the Réenth AmendmentSeeTerry, 345 U.S. at 466,
73 S.Ct. 809(“the . . .right to be free from racial discrimination in voting ‘is not
to be nullified by a state through casting its electoral process in a form which
permits a private organization to ptige racial discrimination . . . .”” (quoting
Smith, 321 U.S. at 664, 64 S. Ct. 757)).

... "[W]hereasTexas and the Democratic Party were working in concert to deny
African-American participation in primaries, nothing in the record here suggests
that Pennsylvania delegated authority to defendants with the intention of violating
the constitutional rightsfdVlax or anyone elseMax cannot plausibly assert that
“the fingerprints of the state” are on the alleged infringement of her rights
Leshko v. Servis, 423 F.3d 337, 340 (3d Cir. 2005).

Max, 587 F.3d at 200-01 (second and third omissions in or)gifal that reasorthe Court held

thatRCLC was a private party antbt subject to 8983 liability. Id. at 203;see alsdNeuman V.

Ocean Cty. Democratic Cty. Comn€Civ. A. No. 162701,2017 WL 396443 D.N.J. Jan. 30,

2017) ¢elying on Max, reasoning that Democratic County Committee’s candidate selection

process did not constitute stadetion); Valenti v. Pa. Democratic State Comr844 F. Supp.

1015 101618 (M.D. Pa. 1994)(granting motion to dismissand finding thatPennsylvania

Democratic State Committee was not acting under color of statewlasve Committee
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prohbited candidates for Democratic nomination from distributing literature betae®®nduct
concernednternal party matters)
Coaurts also have found pditical parties to be private actommder circumstances not

concerning internal party conductin Schneller v. Phila.Newspapers, In¢ paintiff, an

independent candidate in a congressional election, alleged that the Delawanre Raquiilican
Party among other defendantgplated his constitutional rights lmefaming him throughout his
campaign Civ. A. No. 115071, 2012 WL 3704758, at {E.D. Pa. Aug. 28, 2012aff’'d, 577 F.
App’x 139 (3d Cir. 2014) (per curiam)PDuring the campaign, the Repidain Party asserted that
the Democratic Party had collected many of the signaturethéaromination paperglaintiff
had submittedalleged that plaintiff had colluded with the Democrats, disdeminated other
negative information regarding Plaintiffd.

In filing suit under § 1983 laintiff cortended that the Republicaaf®y was a state actor
because it had “complete and unified control of the populace, in unison with the government.”
Id. at *3. The court disagreedhowvever, and in granting defendants’ motion to dismiss,
explained:

Here, Schneller fails to show that any of the Defendants is a state actor
within the meaning of § 1983.Although a private entity that “is a willful
participant in joint action with the State or its agents” agotgler color of state
law” for purposes of 8 1983geDennis v. Spark#49 U.S. 24, 2128, 101 SCt.

183, 66 L.Ed.2d 185 (1980), there is no indication that the Commonwealth of

Pennsylvania or one of its agents had any involvement in the actions afleged

the Complaint. Schneller has not demonstrated that “there is a sufficiently close

nexus between the State and the challenged action of the regulated entity so that

the action othe latter may be fairly treated as that of the State its@Hickson v

Metropolitan Edison C0.419 U.S. 345, 351, 95 Kt. 449, 42 L.Ed.2d 477
(1974).

Id. The court continued:

[T]he role of advocate for a political candidate and the role of voters toaglect
individual is not a traditional public function exclusively reserved for the State.
Simply having to “adhere to the statutory directive of the Constitution of the
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United States of America and acts of Congress and the Commonwealth of
Pennsylvania” does not create a sufficient nexus with the state.

Id. at *4.

In Libertarian Past of Ohio v. Hustedthe Sixth Circuitheld that theRepublican Brty

was not a state actor whénfiled a protest againghe certification of the Libertarian Party’s
candidate for the primary electior831 F.3d 382, ®-95(6th Cir. 2016) The Courtstated that
the Republican Party had not beetrassigned an integral part of the election prdctss is

usually performed by the stateld. at 396 (quotingBanchy v. Republican Party of Hamilton

Cty.,, 898 F.2d 1192, 1196 (6th Cir. 19R0)[A]ny private citizen with standing [was] authorized
by Ohio law to file a protest against a candidate’sinating petition.” Id.

In the instant caséhe Democratic Committee was acting as a private political party and
not as a state actoifhe special election was not a primatgctionbut included a Republican
candidate, independent candidates, and wmiteanddates registered witthe Democratic and
Green Parties.Neither membership in the Democratic Party nor any othevratdiken by the
Democratic Committeeaffected voters™essential qualification$ for voting in this special
election. In fact, a Democratic candidate was not even on the bakst.such, any action
allegedly taken by the Democratic Padltyring the special electiomas notaction of the state.

Similar tothe argument of the plaintifh Max v. Republican Committee of Lancaster

County Plaintiffs in this case “conflate[] the role of the [Democratic Committee] withathine
electorate.” 58F.3d at 200. Plaintiffs argue that Philadelphia “is a Demactaivn” with “an
86% to 90% registration edge in the 197th Legislative District.” (Nel562, Doc. No. 25 at

6.) But the assertiorthat Philadelphia is a “Democratic town” does not mean that the
“fingerprints of the state” were on the alleged actioh8he Democratic CommitteeMax, 587

F.3d at 201.
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In addition, Plaintiffs mistakenlyargue that the Democratic Committee is a state actor
because “it has been given a special role under the Pennsylvania Election Code” and mus
comply with that Code. (No. 1¥562,Doc. No. 25 at 6.) But, as the court note&ahneller v.

Philadelphia Newspapers, Inc., “[s]limply having to ‘adhere to the statutorytidereaf the

Constitution of the United States of America and acts of Congress and the Coeattbrof
Pennsylvania’ does not create a sufficient nexus with the sta®l2 WL 3704758, at4, e

also Valenti v. Pa. Democratic State Comn844 F. Supp. 1015, 1048 (M.D. Pa. 1994)

(concluding that Democratic Party was not a state actor even thougtotbeiras defined by the
Pennsylvania Election Code).

Here, Plaintiffshavefailed to plausibly plead that the Democratic Committee participated
in joint action with the state or exercised powers traditionally reserved ttatke Any alleged
conduct of the Democratic Committegt the polls waperformed by the private politicabpy
and notthe state.The Democratic Committee did not have “complete and unified control” over
the residents of the 197thddiict, Schnelley2012 WL 3704758, at *3andit was not “assigned
an integral part of the election process that is usually performéaebstatg Husted 831 F.3d
at 396 Although the Democratic Party’s role is defined by the PennsylvaniadfléCbde the
state did not ssign the Democrati€ommitteean integral role in thepecialelection that is
usually performed by the state. As noted, the Democratic Committee did not even have a
candidate on the ballot. Insteadwrspresentat the special electio@sa private political party
Becausethe Democatic Committee waa private organization and was not acting under color of
state law, the claims against it will be dismissed.

2. Six Ward Leaders Are Not State Actors

DefendantSix Ward Leaders submit thads private actorghe claims against them

should be dismissed because they were not granted any power by the state nor did ttihey have
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authority to monitor the special election. (No-1462, Doc. No. 4P at 56.) Theyargue that
they werenot acting under col of state law but instead weréndividuals within a private
political party.” (Id. at 6.) The Court agrees thaetBix Ward Leaders werprivate actorand
thus cannot be held liable under § 1983.

As noted, a private actengagesn state action ift (1) exercises powers traditionally the
exclusive prerogative of the state, éZ}s with the help of or in concevtth state officials, or (3)
has so insinuated it$evith the acting party that itan be recognized as a joint participant with

the state.Borrell v. Bloomsburg Univ., 870 F.3d 154, 160 (3d Cir. 2017) (citation omitted).

In Moore v. Democratic County Executive Committee of Philade]pblentiff was a

Democratic wardcommittee member who ran ftre position of ward leader for the 32nd Ward
in Philadelphia. Civ. A. No. 143847, 2014 WL 5780879, at *1 (E.D. Pa. Nov. 6, 2014).
Plaintiff won the election foward leader, buin election contest was filed chaljgmg his
election Id. Defendant Democratic City Committee held a contest committee meeting, at which
plaintiff was not permitted to crosxamine witnesses or hear testimonil. The contest
committee voted to remve plaintiff from his positioras ward leader and reinstate the incumbent
ward leader.ld. Plaintiff then filed a complaint againgte Democratic CitfCommitteeand two
Democratic ward committee membegdleging that their actions during the election and the
election contest violatellis First and Fourteenth Amendment righit$. at *2.

In dismissng the complaint, the court explainddt the Democratic City Committee and
the two Democratic ward committee membesse not acting under color of state law when
they fill ed the office of ward leader through intraparty elections and dispute resolution
mechanisms Id. at *5-6. The court held:[F]illing a party office is hot state action aaction

under color of state law’ and so Moore’s rights ‘were not abridged or impairedtbyastior—
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as opposed to the pate action of party leaders conducting the internal affairs of their party.

Id. at *5 (quotingMcMenamin v. Phila. Cty. Democratic Exec. ComaAD5 F. Supp. 998, 1003

(E.D. Pa. 1975)) Plaintiff's claims thereforeveredismissed for failure to state a claird.; see

alsoBarber v. HorseyCiv. A. No. 934265,1991 WL 258836, at *3E.D. Pa. Dec. 3, 1991)

(finding that ward leader did not engage in state action when he refused to panmaiit c
committeepeople from vang for ward officers because the internal affairs of a political party
are not state action).

In contrast, the court in Marks v. Stinsleeld thatmembers of a political campaign acted

under color of state law whethey engaged in a civil conspiracy to promote a Democratic
candidate through illegal solicitation and processing of absentee votes. No. Civ6A5Q3
1994 WL 146113, at*30 (E.D. Pa. Apr. 26, 1994). Plaintiffs alleged thatthe City
Commissioners dalered absentee ballot packages Democratic committee persons or
campaign workers. Id. at *7. Democratic campaign workers then canvassed aofas
Philadelphia soliciting absentee ballot applications from voterkl. at *8. As a result,
“approximately450 absentee ballots in favor of [the Democratic candidate] were retuonga’
campaign, where they were delivered to the Board of Electionst *9.

In Marks the Democratic campaign acted under color of state law because it intentionally
engagedn a conspiracy with the Commissioners to promote the Denmoaatdidate. Id. at
*30. The court explained that a civil conspiracy is “a combination of two or more persmgs ac
in concertto commit an unlawful act . . . the principal element of wican agreement between
the partiesto inflict a wrong against omjury upon another’ and ‘an overt act that results in

damage.” Id. (quotingHampton v. Hanrahan, 600 F.2d 600, €20(#h Cir. 1979), rev'd in

part on other grounds, 446 U.S. 754 (198® plaintiff must show that “there was a single plan,
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the essential nature and general scope of which was known to each person who isldo be he
responsible for its consequencedd. Marks met this burden of establishing that the members
of the poliical party were colluding with state actors, the City Commissioners, andisor th
reason became state actors themselves.

Thus, aprivate party involved in a conspiracy can be held liable under 8§ 11@83For
§ 1983 liability, “it is enough that the actor is a willful participant in joint activity with the State

or its agents.” Id. (citing Adickes v. Fress & Co., 398 U.S. 144, 152 (1970)). As noted, i

Marks plaintiffs had plausibly alleged that tii®mmissioners and the Dematic campaign had
engaged in numerous violat®af law. Id. The Commissiones even took steps to conceal their
participation in the conspiracyld. at *31. Because the Democratic campaign, a private party
had engaged in a cqrigacy with a statactor, the ourt held that it could be held liable as a state
actor under 8§ 1983\d. at*30.

In the instant casd)efendantSix Ward Leaders, as privaplitical partyactors, were
not acting under color of state law during the special electida previously noted Ward
Leaders are political party leaders, who serve as members opanisis committee.SeeWard

System 101, Comm. of Seventy, http://www.seventy.org/tools/waiig@aders

committeepeople/wardystem101 (last visited Jan. 19, 2018But here, he alleged conduct of
the Six Ward Leaders denot fit within any of thethree categorie®r which private conduct
can be considered state condudihey were not exercising powetisat aretraditionally the
exclusive prerogative of the stat&eeBorrell, 870 F.3d at 160. And the state of Pennsylvania
has not insinuated itself into a position of interdependence with the Ward Leé&dletsstead,

the alleged actions of the Ward Leaders were private actions of membiges DEmocratic

Party.
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Thus unlike inMarks Plaintiffs Acosta and Lloyd have failed ptausibly allege thahe
Six Ward Leaders engaged in a conspiracy with a state, @foosing them to § 1983 liability
In the Second Amended ComplaiRaintiffs Acosta and Lloyaontendthat theWard Leaders
engaged in various acts of voter intimidation and coercion. (N@462, Doc. No. 11116(b),

(d).) They also allege thahe Ward Leaders entered polling locations when they were not
permitted to do so.(ld. 11 18(e), 19(c).)But Plaintiffs Acosta and Lloydail to plead facts to
support theircontention thathe Ward Leaders engaged in these acts in conspiracy with a state
actor to promote Defendant Vazqgisezampaign And theydo not allege that there was a single
plan among the Ward Leaders and state actors to commit unconstitutional acts.

At best, Plaintifis Acosta and Lloyd aver that Democratic workarsl Ward Leaders
were encouraged and allowed by Election Board Work@risand out literature and go into
polling booths. I€l. 11 1§a)(b).) This sole allegation falls short of supportinglausible claim
thatthe Six Ward Leaders were “willful participant[s] in joint action with the Staiess@agents.”
Marks, 1994 WL 146113, at *30 (citation omittediRather,like the Democratic Committe¢éhe
Ward Leaders were acting on behalf of the Democratic Party. As a reauitjfielAcosta and
Lloyd’s rights were not abridged by state action but rather were allegbdtiged by theations
of private indivduals. Because Defendant Ward Leaders were private actors and because
Plaintiffs Acosta and Lloy have failed to plausibly allegkbattheyengaged in a conspiracy with
a state actothe claims against thieix Ward Leaders will be dismissed.

3. Emilio Vazquez as aWrite -In Candidate, Is Not a State Actor

Defendant Vazqueasserts that the claims against him should be dismissed because he
was at all times a private citizen. (No.-1462, Doc. No. 34 at 1314.) He argues that he
could only face 8§ 198 liability if Plaintiffs pled that he participatad joint acivity with the

state, conspiredith the state, or was delegated stadevers by then. (Id.) Vazquez contends
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that Plaintiffs have failed to show with plausible facts #rat of thesectionsoccurred (Id. at
14.) The Court agrees that because Plaintiffs have failguaasibly pleadhat Vazquez was
participating in joint activity oin a conspiracy with the & hecannot be held liable under
§ 1983.

In the absence dfction in conjunction with” a state acta, private partys notacting
under color ofstate law Melo v. Hafer 912 F.2d628, 638(3d Cir. 1990),aff’d, 502 U.S. 21

(1991)(citations omitted)seealsoSchnelley 2012 WL 3704758, at *tholding that defendants,

including opposingRepublican candidate, were not state actors because they were not willful
participants in joint action with the state)

In Melo, the Third Circuit held that the alleged joint action of a political candidateaand
private individual was not state action because there was no state actor to “clethmfijvate
party with the ‘under color of state law’ vestment.” 912 F.2d at 6B3@intiffs were former
employees of the Pennsylvania Auditor Genesré@ffice whofiled suit under § 1983 alleging
that defendants conspired to violate their constitutional rigldtsat 630. Defendant Hafer was
the Republican candidate for Auditor Gengeaald defendant West was a registered Republican.
Id. at 631. To assist Hafer in her campaign, West provided her with a list of namesl@fesasa
at the Auditor General’'s Office whoe claimedhad “bought their jobs.”ld. Hafer used this list
throughout her campaign, promising that, if elected, she would fire those empléyeester
Hafer was elected, she fired certain employees on thatitistuding plaintiffs, without
conducting any investigationld. Plaintiffs alleged that Hafeand West conspired to deprive
them of their rights of due process and political associatahrat 632.

The Third Circit held that, even assumittige alleged actions constituted “concerted’ or

‘joint’ action, sufficient to transmute West, a privatetor, into one acting under color sifate
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law,” this would be insufficient “because Hafer was natateactorat the time of the alleged
concerted anaonspiratorial conduct.”ld. at 638 (citations omitted). Because neither Hafer,
then a political cadidate, norWest, a private citizenwere state officialswhen thealleged
conspiracy occurredthere [was]no stateactorto supply even a colorable basis for investing the
private actor with a state mantle, even if one of the partiesdatfamela state official.” 1d. at
639. Accordingly, the Third Circuit affirmed the dismisshthe claims.Id.

In Schneller plaintiff failed to show that any ahe defendants, includingis opposing
candidatein a congressional election, was a state acldt. As earliernoted, inSchneller
plaintiff alleged thathis constitutional rights were Jaied whendefendants, includingan
opposing Republican candidatefamedhim during his campaignld. at *1. The court held,
however, that none of the defendants waating under color of state law becapsaintiff failed
to allege that private entities were willful participants “in joint action with the Siatd#s

agents’ 1d. at *3 (quoting Dennis v. Spes, 449 U.S. 24 27-28 (1980) The court reasoned that

plaintiff had not demonstrated “a sufficiently close nexus between the Statheandallenged
action of” defendants, including opposing Republican candiddtgquotingJackson419 U.S.
at 351) The court further explained thathé role ofadvocate for a political candidate and the
role of voters to elect an individual is not a traditional public function exclusiverved for
the State.”1d. at *4. Plaintiff thereforefailed to establish state action, andsash, acognizable

cause of action under1®83. Id.; see alsoGonzales v. MadigarNo. 16 C 79152017 WL

3978703 at *4-6 (N.D. Ill. Sept. 11, 2017(declining to alter its judgment of dismissal as to two
candicates in Democratic primarexplainingthat they were not state actors and that plaintiff

had not plausibly alleged a conspiracy with state actors).
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Here,Plaintiffs have failed to plead a plausible 8 1983 claim against Defendamuiez
because he wanmot acting under color of state lawAs a political candidateDefendant
Vazquez’s allegecconduct was‘merely private conduct, no matter how discriminatory or

wrongful,” and thereforalid not fall within the scope of § 1983Am. Mfrs. Mut. Ins. Co., 5@

U.S. at 49(quoting Blum, 457 U.S. at 1002 Plaintiffs also fail to plausibly alleg¢hat
Defendant Vazquez engagedjamt actionor conspired with a state actdPlaintiffs Acosta and
Lloyd’s soleallegation of joint action is thatazquez was seen inside polling places interacting
with Election Board workers and voters when he was not permitted to do so. {62, 7Doc.

No. 11 1 21.) Similarly, the Little Plaintiffs’sole contentions thatVazquez sat and talked with

the Elet¢ion Board, even though he was a candidate. (No. 17-1562, Doc. No. 2 § 27(t).) Without
more, these allegations do not support a plausible ¢faatVazquez engaged in joint action or
conspired with state actorsBecause Plaintiffs have not m#teir burden of pleading that
Defendant Vazquez acted under color of state law, the claims against hira dighbissed.

In sum, the claims against the Democratic Committee, 8ve Ward Leaders, and
Vazquez will be dismissed because they were not state aciitherefore cannot be held liable
under 42 U.S.C. 8§ 1983. The remaining Defendant$isrdase-Speaker TurzaiSecretary
Cortés City CommissionerdAnthony Clark, Lisa Deeley, and Al Schmidt (“Individual City
Commissioners”)andthe City Commissionsr Office and theBoard of Electiongcollectively,

“City Commissioners’ Office}~have not argued that they are not state actAczordingly, the
Court will nowdetermine whether Plaintiffs have pled plausible constitutional claims against the

remaining @fendants.
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E. Speaker Turzai, Secretary Cortés, and the Individual City Commissioners
Had No Personal Involvement in the AllegedWrongful Conduct, and
Plaintiffs Have Not Plausibly Pled aClaim for Failure to Train or Supervise
by Cortés and the City Commissioners

Speaker Turzai, Secretary Cortés, and the Individual City Commissiotegysthht the
claims against them should be dismissed bec#usg had no personal involvement imet
allegedwrongful conduct andannot be held liableof failure to train or supervise subordinates.

“Government officials may not be held liable for the unconstitutional conduct of their

subordinates under a theory of respondeat sugerfnmgueta v. U.S. Immigration & Customs

Enf't, 643 F.3d 60, 71 (3d Cir. 2011) (quoting Ashcroft v. Igbal, 556 U.S. 662, 676 (2009)).

Because vicarious liability is inapplicable, “a plaintiff must plead that €éxmvernmenbfficial
defendant, through the official's own individual actions, has violated the constitutitgh.”
(quotinglgbal, 556 U.S. at 676). The government official “must have had some sort of personal
involvement in the alleged unconstitutional conduct” to be held liddle.

A government official can be held liable for acts of a subordinate invays. A.M. ex

rel. J.M.K. v. Luzerne Cty. Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir. 2004). Firspripkrs

involvement can be shown through allegations of personal direction or of actual ¢geaied

acquiescence.’Arguetg 643 F.3d at 72 (quotingodev. Dellaciprete 845 F.2d 11951207 (3d
Cir. 1988)). Supervisory liability can be established “by showing a superevisoated past or

ongoing misbehavior.”ld. (quotingBakerv. Monroe Township50 F.3d 11861191 n.3(3d Cir.

1995). To plead acquiescence, “the supervisor must contemporaneously know of the violation

of a plaintiff’s rights and fail to take actionAnderson v. City of Philadelphia, Civ. A. No.-16

5717, 2017 WL 550587, at *4 (E.D. Pa. Feb. 10, 2017) (citing Robinson v. City of Pittsburgh

120 F.3d 1286, 1294 (3d Cir. 1997)). “Allegations of ‘actual knowledge and acquiescence . . .

must be made with appropriate particularityld. (omission in original) (quoting Rode, 845 F.2d
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at 1207). And “[a]lthough a court can infer that a defendant had contemporaneous knowledge of
wrongful conduct from the circumstances surrounding a case, the knowledge racitabenot

constructive.” Chavarriaga v. N.J. Dep't of Corr., 806 F.3d 210, 222 (3d Cir. 2015) (8akgr

50 F.3d at 1194).

Second, a supervisor can be liable under § 1983 if he “implements a policy or practice
that creates an unreasonable risk of a constitutional violation on the part of the subartinate
the supervisor’s failure to change the polamyemploycorrective practices is a cause of this

unconstitutional conduct.’Arguetg 643 F.3d at 7Zciting Brown v. Muhlenberg Township, 269

F.3d 205, 216 (3d Cir. 2001)Xlaims of failure to train or supervise are “generally considered a

subcategory of policy gpractice liability.” Barkes v. First Corr. Med., Inc., 766 F.3d 307, 316

(3d Cir. 2014),_rev'd on other grounds sub. ndaylor v. Barkes135 S. Ct. 2042 (201%per

curiam) To be held liable on@aim of failure to supervise:

The plaintiff must identify a supervisory policy or practice that the supervisor
failed to employ, and then prove that: (1) the policy or procedures in effect at the
time of the allegedinjury created an unreasonable risk of a constitutional
violation; (2) the defendastfficial was aware that the policy created an
unreasonable risk; (3) the defendant was indifferent to that risk; and (4) the
constitutional injury was caused by the faluto implement the supervisory
practice or procedure.

Id. at 317(citing Sample v. Diecks385 F.2d 1099, 1118 (3d Cir. 1989)). “[l]t is not enough for a

plaintiff to argue that the constitutionally cognizable injury would not have raestuf the
superia had done more than he or she di@fown, 269 F.3d at 216 (quotingample 885 F.2d
at 1118). Instead, “the plaintiff must identify specific acts or omissions déupervisor that
evidence deliberate indifference and persuade the court that there is a shiptioetween the

identified deficiency and the ultimate injury.1d. (quotingSample 885 F.2d at 1118).
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1. Claims Against Speaker Turzai Will Be Dismissed Because He Had No
Personal Involvement in the AllegedNrongful Conduct

DefendantTurzai contends that the claims against him in the Acosta action should be
dismissed because the Second Amended Complaint does not include any factual misconduct
his part, and therefore Plaintiffs have failed to plausibly plead a claimelfef. (No. 171462,

Doc. No. 312 at 34.)

Plaintiffs Acosta and Lloyd do not allege any factual miscondticll on the part of

Turzai and therefore have failed to state a plausible claamstghim. As notedbecause state

actors cannot be held liable under a thesfryespondeat superiothe state actor must have had

personal involvement in théleged migonduct. Arguetg 643 F.3d at 71 (citinggbal, 556 U.S.
at 676). Allegations of personal involvement can be shown through actual knowlsdige a
acquiescence, lewith particularity. Anderson 2017 WL 550587, at *4 (citation omitted.
supervisoralso can be held liableif he “implements a policy or practice that creates an
unreasonable risk of a constitutional violation on the part of the subordinate angehassu’s
failure to change the policy or employee corrective practices is a catise ahconstitutional
conduct.” Arguetg 643 F.3d at 72 (citinBrown, 269F.3d at 21}k

Plaintiffs have failed to plausibly plead that Turzaihad actual knowledge of and
acquiesced in the conductathoccurred. Arguetg 643 F.3d at 72 (quotinBode 845 F.2d at
1207. And they havdailed to plead that he implemented a policy or practice that created an
unreasonable risk of a constitutionalation. Id. (citing Brown, 269 F.3d at 216). In fact, they
allege no facts at all aboliurzai. Because Plaintiffs Acosta and Lloyd have not pled any factual
misconduct on the part of Turzaiher than his formal elected positiand his mere requetitat
the special election be helthey have failed to allegbe requisitgpersonal involvement, arfdr

this reason, the Second Amended Compilaiitg to state a claim against hirkeeSmith v. City
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of Philadelphia, Civ. A. No. 1931, 2017 WL 277570, at *6 (E.D. Pa. Jan 19, 2017) (dismissing

claims against defendants where complaint failed to include any $&howing personal
involvement). Consequentlthe claims against Defendant Turzai will be dismissed.
2. Claims Against Secretary CortésWill Be Dismissed Because He Had
No Personal Involvement in the AllegedWrongful Conduct and

BecausePlaintiffs Have Not Plausibly Pled a Claim for Failure to
Train or Supervise

Defendant Cortés argues that the claims against ihirhis individual and official
capaities fail because a supervisor’s failure to train or supervise subordinates must amount t
“deliberate indifference,” and a supervisor cannot be held liable under a themspohdeat
superior. (No. 171462, Doc. No. 32 at 156.) He argues that election officials have austb
training program and that Heas made all reasonable efforts to ensure proper conduct at the
polls. (d. at 16.) To hold himliable, Cortésargues that Plaintiffs were required to identify a
policy or custonthat causedhie alleged conduct and that they have failed to doldg. (

Plaintiffs have not pled facts showirigat Cortés was personally wived in the alleged
wrongful conductat the special election or that he can be held liable in a supervisory capacity
In the Complaints, Plaintiffs alleginat Cortés hadesponsibility foroverseeing elections and
failed to ensure that thepecialelection was run in accordance with the Pennsylvania Election
Code and the Constitutionld(, Doc. No. 11 § 11, No. 1¥562; Doc. No. 2 at § 10.) And they
allege that Cortés failed to properly supervise the elec{No. 171462, Doc. No. 11 17; No.
17-1562, Doc. No. 2 at T 24(g)But the allegation that Cortés failed to oversee or supervise the
election is a legal conclusi, which is not entitled to the assumption of truBeeArguetg 643
F.3d at 4 (stating that the court must identifihose allegations that, because they are no more

than conclusions, are not entitled to any assumption of truBe&yond this legal conclusion, the
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Complaints contain no factual allegations describing any conduct at all on the partést€
support a claim that he was personally involved in the alleged wrongdoing.

Plaintiffs also fail to state a claim against Cortés for supervisory liabilyst, the
Complaintsfail to includesufficient facts showingthat Cortés either directear knew of and
acquiesed in the conduct thatibok place. Arguetg 643 F.3d at 72 (quotingode 845 F.2d at
1207). And Plaintiffs have not shown th@ortés“tolerated past or ongoingisbehavior! Id.
(quoting Baker 50 F.3d at 1191 n.3). The Corapit alleges no facts describimghat Cortés
knew, acquiesced in, or tolerated.

Second, Plaintiffs have failé¢d point to a policy or practice th@ortés impemented that
created a risk ofonstitutional violation. Id. (citing Brown, 269 F.3d at 216).Theyalsohave
failed to plausibly allege that any policy or procedures in effect at theofithe special election
created an unreasonable risk of constitutional violati@@kes 766 F.3d aB16(citing Sample
885 F.2dat 111§. And they have ngplausiblyalleged that theconduct was caused by ailtire
on the part of Cortés to implement a specific supervisory practice or procetturéciting
Sample 885 F.2d at 1118 BecausePlaintiffs have pld no factual conducit all on the part of
Cortésand because heannot be heldiable for alleged actions of others on a theory of

respondeat superiorldmtiffs’ claims againsCortés will be dismissed.

3. Claims Against the Individual City Commissioners Will Be Dismissed
Because They Had No Personal Imlvement in the AllegedWrongful
Conduct and BecausePlaintiffs Have Not Plausibly Pled a Claim for
Failure to Train or Supervise

The Individual City Commissioners argue that the claims against them should be
dismissed because they were charged only mithisterial duties and cannot be held liable based

on a theory of respondeat superior. (No. 17-1462, Doc. No. 33 at 7-9.)
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Because Plaintiffs have not allegétht the Individual City Commissioners haay
personal involvement in the allegedongful conduct during thepecial electionPlaintiffs fail
to state any viable claims against th&mPlaintiffs have failed to plead that the Individual City
Commissioners either personally directed or had personal knowledge of and adgunethee
alleged coduct. Arguetg 643 F.3d at 72 (quotingode 845 F.2d at 1207). Plaintiftedsohave
failed to show thathe Individual City Commissioners tolerated past or ongoing behavar.
(quotingBaker 50 F.3d at 1191 n.3). And they have not pointed to @&ypoli practice that the
Individual City Commissionersmplemented that created a riskafonstitutional violation.In

fact, the Complaints are devoid of any allegations of specific conduct on the part of the

2’ The Individual City Commissioners assert that the official capacity claimissaghem
should be dismissed because they are equivalent to claims against the Cityddlpthda
(No. 171462, Doc. No. 33 at-B.) Suits againststate acirs in their official capacityin
contrast to personal capacity suits, “generally represent only anotherfwdgading an
action against an entity of which an officer is an agent.” Kentucky v. GrafiédrlJ.S. 159,
16566 (1985). Provided that “the government entity receives notice and an opportunity to
respond, an officiatapacity suit is, in all respects other than name, to be treated as a suit
against the entity.”ld. at 166. “It is not a suit against the official personally, for tfe re
party in interest is the entity.1d. (emphasis omittedgccordHill v. Borough of Kutztown
455 F.3d 225, 233 n.9 (3d Cir. 2006) (stating that official capacity claim against mayor was
identical to claim against the borough, which was also a defgndan

Courts in the Third Circuit routinely dismiss claifmoughtagainsta state actor in his or her
official capacity where a claim has alsbeen brought against the municipal entity that
employs them.See, e.g.Fitzgerald v. Martin Civ. A. No. 163377, 2017 WL 3310676, at *6
(E.D. Pa. Aug. 3, 2017) (dismissing claim against district attésnafice emploges in their
official capacity as duplicative of claims against the count$frickland v. Mahoning
Township 647 F. Supp. 2d 422, 428 (M.D. P809) (disnssing claims againstefendants

in thar official capacity becauselaims were duplicative of claims against the municipality
itself).

In the instant case, claims agaitist Individual City Commissioers in their official capacity

are clains against the City CommissioseOffice, of which Individual City Commissioners

are agents.The City Commissioners’ Office is a Defendant in this case and has received
notice and an opportunity to respondecause the official capacity clainagainst the
Individual City Commissioners are duplicative of the claims against the City Coionass
Office, theywill be dismissedor this additional reason.
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Individual City Commissioners during the sp@election. Id. (citing Brown, 269 F.3d at 216).
The Irdividual City Commissionersat best, would be described as supervisors,b@eduse

respondeat superior liability is not actionable under § 1983, the claims againstithem fa

The Little Phintiffs assert, howevethat “the City Commissioners were well aware of

past misconduct in elections as highlighted by” Marks v. Stinson, 19 F.2d 873 (3d @i. 199

(No. 171562, Doc. No. 23 at 7.) Problems in Philadelphia elections have existed for years, the
Little Plaintiffs allege. id.) Therefore, they contend that it was outrageous thatvtbagful
conduct in the instant case was allowed to occur despite heharkgas an example.

Despite these general clainf3laintiffs fail to plead with ppropriate particularity that
Individual City Commissioners had actual knowledge of the conduct that occurred that day.
Anderson 2017 WL 550587, at *4 (citinRode 845 F.2d at 1207). Even if the Individual City
Commisioners were awaref Marks, knowledge ofthis one casewould be insufficient to
support a claim of knowledge and acquiescence. Instead, “to state a claim under § 1983 for
failure to supervise, a complaint must allege that the supervisor had ‘contappgsa
knowledgeof the offending incident oknowledgeof a prior pattern of similar incidents.™

Doneker v. Countyf Berks Civ. A. No. 131534,2014 WL 2586968, at *7 (E.D. Pa. June 10,

2014) QuotingC.H. ex rel. Z.H. v. Olivia, 226 F.3d 198, 202 (3d Cir. 2000)). The knowledge

required is actual knowledge of the conduct alleged in the instant case ratheptisémictive
knowledge. Chavarriaga806 F.3d at 222 (“Although a court can infer that a defendant had
contemporaneous knowledge of wrongful conduct from the circumstances surrounds® a ca
the knowledge must be actual, not constructieiting Baker 50 F.3d at 1194) Because

Plaintiffs have failed to plead personal involvement on the part of the Individual City
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Commissioners, shown through actual knowledge and acguies, the claims against them will

be dismissed.
F. Claims Against the City Commissioners Office Will Be Dismissed Because
Plaintiffs Have Not Plausibly Pled a Policy or Custom oFailure to Train or
Supervise

The City CommissionerdOffice, asa sub-unitof the Gty of Philadelphia, ajues that the
claims against ishould be dismisseldecausat cannot be held liable under § 1983 based on a
theory of failure to supervis®. (No. 171462, Doc. No. 33 at 102) It alleges that the

conclusory allegation of filure to supervise is not actionable under Monell v. Department of

Social ServicesA36 U.S. 658 (1978).1d. at 11)

In Monell, the Supreme Court held that municipal entities are subject to § 1983 liability
in limited circumstances. 436S. at 690 A plaintiff may bring a suit against a local governing
body “under 81983 for monetary, declaratory, or injunctive relief where . . . that action that is
alleged to be unconstitutional implements or executes a policy statement, ordreguled¢ion,
or decision officially adopted and promulgated by that body’s officeig.” Local governments

alsomay“be sued for constitutional deprivations visited pursuant to governmental ‘custam’ eve

28 The City Commissioners’ Office and the Philadelphia County Board of Electisosajue
that they are not legal entities separate from the City of Philadelphia, aefbtbehe claims
against them are claims against the City of PhiladelpiNa. 17-1462, Doc. No. 33 at 10.)

The Court agrees that “a suit against a municipal agency should name the municipalit
itself.” Sorells v. Phila. Police Dep't, 652 F. App’x 81, 83 (3d Cir. 2016) (ciBBogenberger
v. Plymouth Township132 F.3d 20, 25 n.4 (3d Cir. 1997)). In cases where the municipality

has not been named as a defendant, however, courts have construed § 1983 claims against

municipal agencies as claims against the municipality itse#fe, e.g.id. at 83 (construing
complaint against city ageies as against the City of Philadelphia, but finding that complaint
failed on the merits)tawrence v. NetzlgfCiv. A. No. 1043, 2012 WL 4498834, at *3 n.10
(W.D. Pa. Sept. 28, 2012) (construing claim against police department &% agénst the
city for purposes of summary judgmentiHere, Plaintiffs have not named the City of
Philadelphia as a Defendant. For purposes of the Motions to Dismiss, however, the Court
will construe the claims against the City Commissioners’ Office and the Bod&hbbaibns
as claims against the City of Philadelphia.
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though such a custom has not received formal approval” through official dewciasking
channels.ld. at 690-91.

The municipality’s policy or custom must have caused the constitutionalldort 691.
“[A] municipality cannot be held liableolely because it employs a tortfeaser” and thus “cannot

be reld liable under § 1983 onraspondeat superitineory.” Id. (emphasis in original)Instead,

it may be held liable “when execution of a government’s policy or custom, whe#uk lny its
lawmakers or those whose edicts or acts may fairly be saidresesp official policy, inflicts the

injury.” 1d. at 694. That is, there must be “a direct causal link between a municipal policy or

custom and the alleged constitutional deprivation.” City of Canton v. Harris, 489 U.S. 378, 385
(1989).

In limited circumstancesg§ 1983 liability can be premised d@a local governmerist
decisionnot to train certain employees about their legal duty to avoid violating citizents.tigh

Connick v. Thompsarb63 U.S. 51, 61 (2011). This failure to train “must amount to ‘deliberate

indifference to the rights of persons with whom the [untrained employees] comepittxt.”

Id. (quotingCity of Canton, 489 U.S. &88. Only then can a failure to train be considered a

“policy or custom” actionable under1®83. Id. (alteration in original)citing City of Canton

489 U.S. at 389).
Deliberate indifference requires “proof that a municipal actor disregardewwn or

obvious consequence of his actiond. (quotingBd. of Comm’rs of Bryan Cty..\Brown 520

U.S. 397, 410 (1997)). Accordingly, when *“city policymakers are on actual or ocinstru
notice that a particular omission in their training program causes city empltyeaslate
citizens’ constitutional rights, the city may be deemed deliberatdifferent if the policymakers

choose to retain that programld. (citing Brown, 520 U.S. at 407). Therefore, a city’s “policy
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of inaction” when it has notice that the program will cause constitutional violations is
functionally equivalent to the citgleciding to violate the constitutionld. at 61262. And “[a]
pattern of similar constitutional violations by untrained employees is ‘ordinaetgssary’ to
demonstrate deliberate indifference for purposes of failure to trdgh.at 62 (quotingBrown,

520 U.S. at 409). The Third Circuit has héhat the “substantive elements” of a municipal
failure-to-train theory are (1) a custom or policy of inadequate training, (2) deliberate
indifference to the deficiencyand (3) a causal nexus between the indifference and the

constitutional deprivationKneipp v. Tedder95 F.3d 1199, 1213 (3d Cir. 1996).

Here, Plaintiffshave failedto plausibly plead anunicipal liability claim for failure to
train. Plaintiffs allegethat the City CommissionérSffice “failed to ensure that the election was
being held fairly and in compliance with the Pennsylvania Election Code” and “eitketl\dir
allowed or failed to properly supervise the election.” (No. 17-1462, Doc. No. 11 § 24(h);-No. 17
1562, Doc. No. 2 1 17.) Plaintiffs allege that as a result, their First and FouA@estidment
rights were violated. I4.)

Construing thee claims as against the City of Philadelphia, Plaintiffs have failed to
plausibly pleach claim d& municipal liability. Plaintiffs have not alleged facts that could support
an inference that the City of Philadelphia failed to train or supervise eleabidkers about their
duty to avoid violating citizens’ rights. Plaintiffs plead the conclusosgation that the City of
Philadelphia failed to supervise the election but support this allegation with nalfaohduct
on the part of the City. They fail to point to a specific supervisory practicéhin&ity failed to

employ. MGJ v. Sch. Dist. oPhila, Civ. A. No. 17-318, 2017 WL 2277276, at *9 (E.D. Pa. May

25, 2017)(dismissing failure to train or supervise claim where plaintiff failed to point to a

specific supervisory practice defendant failed to provid&pintiffs’ conclusory allegationare
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simply insufficient to state a claim for § 1983 liability undktonell. See Ostrowski v.
D’Andrea, Civ. A. No. 1400429,2017 WL 4020435, at *9 (M.D. Pa. Aug. 10, 2017) (granting
motion to dismiss and statirtigat congressional candidatailed to state &onell claim agaist
city where complaint contained conclusory allegation that police officeienain confiscating
nomination petitions from campaign volunteer were taken pursuant to a policy or custom)
Plaintiffs also have fied to plausibly plead thany alleged failure to supervise on the

part of the City of Philadelphiamounted to deliberate indifference. In the Complaints, Plaintiffs
do not allege facts showing treimunicipal actofdisregarded a known or obvious c@guence
of its actions.” Connick 563 U.S. at 61 (quotinBrown, 520 U.S. at 410)Plaintiffs also fail to
allege that the City of Philadelphia was on actual or constructive notice thaicalppomission
in their training caused violations of comgtional rights. Id. (citing Brown, 520 U.S. at 407).

In its Response in Opposition, the Little Plaintiffs contend that City Commissione

were put on notice of past misconduct through the Third Circuit’s ruling in Marksheo®ti19

F.3d 873 (3d Cirl99%). A single court rulinghoweverhanded down over 23 years agloes
not establisha “pattern of similarconstitutionalviolations by untrained employeesConnick,

563 U.S. at 62 (quotinBrown, 520 U.S. at 409xee alsdMood v. Williams 568 F.App’x 100,

105-106 (3d Cir. 2014) (“[P]roof of a single incident of unconstitutional activity issnéftcient
to impose liability undeMonell, unless proof of the incident includes proof that it was caused by
an existing, unconstitutional [government] policy, which policy can be attributed to a . . .

policymaker.”(second alteration and omission in original) (quotiity of Okla. City v. Tuttle

471 U.S. 808, 8224 (1985)); Hunter v. Hamilton Cty. Bd. of Elections, 850 F. Supp. 2d 795,

84546 (S.D. Ohio 2012) (finding that claim of failure to supervise poll workers failed keecaus

Board of Elections did not act with deliberate indifferemdeere gdaintiffs’ proffered evidence
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did not support a history of due process violations or that due process violations weralikely t
result absent better training)

Finally, Plaintiffs have failed to plead facts showing a causal nexus betheddity’s
allegedfailure to supervise and tladlegedactions of the election board workers and government
actors at the polls during the election. Plaintiffs merely allege, without factppbd, that all
conduct occurred because the City Commissioifie failed to supervise the election. (No.
17-1462, Doc. No. 11 1 123; No. 171562, Doc. No. 2 994(g), 31.) This soleonclusory
allegation is insufficient. See Wood 569 F. App’x at 104(dismissingMonell claim where
Complaint made conclusory and general claims of failure to train gmersse). Because
Plaintiffs’ allegations are nosupported by facts that could raise the inference of a policy or
custom of failure to traior supervisethe clains aganst the City CommissiongrOffice will be
dismissed.

G. Plaintiffs’ Claims for Violations of Their First
and Fourteenth AmendmentRights

Defendantscontend thathe allegationsn the Complaintsdo not rise tohe level of a
constitutional violatiorbut are “garden variety” infraction®r which this Court shouldlecline
to intervene. In respaee, Plaintiffs contend that similar to Court action takerMarks v.
Stinson 19 F.3d 873 (3d Cir. 1994), the Court should intervene and find thattrestitutional
rights were violated by thizaud that occurred during the speaddction. (No. 171462, Doc.
No. 44; No. 17-1562, Doc. Nos. 23 at 8-9, 25 at 7-9, 26 at 6-7.)

The Court has already heldat basedon the allegations ithe Complaints, Defendants
named in this action cannot be held liable for the alleged conduct that occuthedsgiecial

election and thathe Complaints will be dismissed:he Court willbriefly discusshoweverthe
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merits ofPlaintiffs’ constitutionalclaims ad the law applicable to thebecausdeave is being

granted to fileamended Complaintsin Reynolds v. Sims, the Supreme Court stated:

Undeniably the Constitution of the United States protects the right of all
qualified citizens to vote, in state as well as in federal elections. A consistent lin
of decisions by this Court in cases involving attempts to deny or restrict ke rig
of sufrage has made this indelibly clear. It has been repeatedly recognized that
all qualified voters have a constitutionally protected right to vébe,parte
Yarbrough 110 U.S. 651, 4 SCt. 152, 28 L.Ed. 274, and to have their votes
countedUnited States. Mosley, 238 U.S. 383, 35 S. Ct. 904, 59 L.Ed. 1355.

377 U.S. 533, 554 (1964). Marksv. Stinson, the Third Circuit explained: “These voting rights

are potentially violated, however, whenever an individual is sworn in as an elggetegentative
without a demonstration that he or she was the choice of a plurality of the elect@éate3d at
887.

But circuit courts have held that “garden variety election irregularities” are rnohabte

under § 1983.E.g., Shannon v. Jacobowit394 F.3d 9096 (2d Cir. 2005) (quoting Bennett v.

Yoshing 140 F.3d 1218, 1226 (9th Cir. 1998Qurry v. Baker 802 F.2d 1302, 1315 (11th Cir.

1986);Bodine v. Elkhart Cty. Election Bd., 788 F.2d 1270, 1272 (7th Cir. 1986) (€atiiffin v.

Burns, 570 F.2d 1065, 1076 (1st Cir. 1978))._In Shannon, the Second Circuit noted:

Examples of such “garden variety” irregularities as identified by therédourts
include: malfunctioning of voting machinedennings,523 F.2d at 864; human
error resulting in miscounting ofotes and delay in arrival of voting machines,
Gold, 101 F.3d at 80:D2; allegedly inadequate state response to illegal-onoss
voting, Curry, 802 F.2d at 1316; mechanical and human error in counting votes,
Bodine v. Elkhart County Election Bd788 F.2d 1270, 1272 (7th Cit986);
technical deficiencies in printing ballotdendon v. North Carolina State Bd. of
Elections 710 F.2d 177, 182 (4th Cid983); mistakenly allowing neparty
members to vote in a congressional primdagwell 436 F.2dat 85-86; and
arbitrary rejection of ten ballot§phnson v. Hog#30 F.2d 610, 6223 (5th Cir.
1970).

392 F.3d at 96.
Instead, circuit courts have held that 8§ 1983 is implicated when willful conduct

“undermines the organic process by which candidateselected,’Hennings v. Grafton, 523
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F.2d 861, 864 (7th Cir. 1975), or where the government or its officials engage in intentional

actions,_Shanngn394 F.3d at 96 (citingmith v. Cherry 489 F.2d 1098, 110623 (7th Cir.

1973)); a&cord, e.g. Minn. Voters All. v. Ritchie720 F.3d 1029, 10323 (8th Cir. 2013)

(“[Voters] alleged no discriminatory or other intentional, unlawful miscondyctOfficials

sufficient to implicate § 1983.")Gold v. Feinberg, 101 F.3d 796, 80Q (2d Cir. 1996)

(reversing granof preliminary injunction, findingthat there were no “substantiated allegations
of any wrongful intent on the part of state officialJs'Boding 788 F.2d at 12772
(“Significantly missing from the argument is any allegation that the computer coatds were

somehow manipulated by the defendants to undermine the elg¢t@amza v. Aquirre619

F.2d 449, 4553 (5th Cir. 1980)“In the absence of evidence that the alleged maladministration
of the local election procedures was attended by thetioteto discriminate against the affected
voters . . . we cannot conclude that the error constituted a denial of equal protection of the

laws.”); Powell v. Power436 F.2d 84, 88 (2d Cir. 1970) (“Uneven or erroneous application of an

otherwise valid statetconstitutes a denial of equal protection only if it represents ‘intentional
purposeful discrimination.”).

Relief can be granted unde 883 where “the election process itself reaches the point of
patent and fundamental unfairnesriffin, 570 F.2dat 1077;accordMarks, 19 F.3d at 888
(quotingGriffin, 570 F.2d at 1077Curry, 802 F.2d at 1316[C]ourts have followed the general
rule that if the election process itself reaches the point of patent and fem@hnmnfairness, a
violation of the dugrocess clause may be indicated and relief under § 1983 therefore in order.”
(citation omitted)).

In Powell v. Power, six voters brought suit under 8§ 1983 for state election officials’

conduct in allowing unqualified individuals to vote in a Democratic primary. 436 F.3d 84, 85 (2d
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Cir. 1970). There, state officials neglected to removeD@mocratic registration cards from the
polls, and voters alleged that their federal rights were violated by the iragveallying of
ballots cast by unauthorized voter&d. at 86. The Second Circuiteld that the due process
clause did not “guarantesgainst errors in the administration of the electioid” at 88. The
court explained that although the due process clause “may outlaw purposeful tarhpesiatp
officials,” it did not require “that elections be free of errold. The court therefore affirmed the
district court’s denial of voters’ motion for a preliminary injunctidd.

Similarly, in Hennings v. Grafton, six voters filed suit under § 1983 against government

officials in their individual and official capacities for aocuratetabulation of votes‘all
stemming directly or indirectly from the malfunctioning of electronic votingadsv during a
general election. 523 F.2d 861, 863 (7th Cir. 1975). Voters alleged that mechanicatidgficul
with voting machines occurred, votes were not recorded properly, and electicaofaded to
provide substitute paper ballotgd. Affirming the judgment of the district court after trial, the
Seventh Circuitheld that the actions of election officials failed to rise to the level of a
constitutional violation. 1d. at 864. The court stated that the record showed “at most
irregularities caused by mechanical or human errors and lacking in invidiouguoiulient
intent.” Id. As the Seventh Circuit noted:
Except for the overall supervision of the county clerk, or his counterpart,

and appointed subordinates, the work of conducting elections in our society is

typically carried on by volunteers and recruits for whom it is at most antawoca

and whose experience and intelligence vary lyideGiven these conditions,

errors and irregularities, including the kind of conduct proved here, are inevitable,

and no constitutional guarantee exists to remedy them.

Id. at 865. The court therefore affirmed the district court’s finding that ¥dtded to state a

claim under 81983. Id.; see alscShannon394 F.3d at 97 (reversing district court’s grant of
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summary judgment for plaintiffs where voting machines malfunctioned but thase no
intentional discrimination or deprivation of the right we).

By contrast, inGriffin v. Burns a class of absentee and shuvoters brought suit under

§ 1983 alleging that their constitutional rights were violated when the state invélttate
ballots after a primary election. 570 F.2d 1065, 1068 Cist 1978). When the primary
occurred, state law did not specify whether absentee arenskhoting was permitted for
primary elections.ld. at 1067 Nonetheless, state officials advertised and issued such ballots for
the primary. Id. As a resultalmost ten peent of the votes cast in tipgimary were cast by
absentee and shint voters. Id. Basedonly on machine votes, McCormick was tipgimary
winner, but based on machine, absentee, and shut-in votes, Griffin was the Wadnner.

McCormick questioned the authority of the Secretary of Statker state lawo count the
absentee and shint ballots, filinga petition with the state supreme cotarichallengethe vote
count. Id. at 1067-68. The state supreme court held that there was “stitgbonal or statutory
basis for allowing absentee and shuwoters to cast their votes in a primary electiond’ at
1068. The court then ordered that suadilots be invalidated,n certification ofGriffin as the
winning candidate was revokedd. Plaintiffs alleged that the state could not, constitutionally,
invalidate absentee and shutbdlots that state officials had offered wters, where theffect
was to induce voters to vote by that means rather than in pddsat.1074.

Affirming the district court’s grant of a permanent injunction and ordering of a new
primary election, the First Circuitxplained that this was one of the “exceptional cases” in which
due process violations were implicateldl. at 107879. The court statethat “[i]f the election
process itself reaches the point of patent and fundamental unfairness, a violatiendoiet

process clause may be indicatedd. at 1077. Federal relief is warranted, the court explained,
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“where broaegauged unfairness permeates an election, even if derived from apparenty neutr
action.” Id. Reliefis warranted where “an officialgponsored election procedure . . . in its
basic aspect, [is] flawed.Id. at 1078. On this basis, the First Circuit affirmédl. at 1079.

In Marks v. Stinson, plaintiffs brought suit under § 1983 alleging that officials

responsible for conducting a state senatorial election had conspired with Stinsamrtimg
candidae, to cause numerous illegaliyptained absentee ballots to be cast. 19 F.3d 873/®75
(3d Cir. 1994). Stinson campaign workers went into a division of the district with a highmumbe
of white voters to solicit registration and absentee ballot applicatidds.at 877. Many
improper absentee ballots were solicited #&meh submitted to two City Commissionersd.
Three weeks before the election, Stinson campaign workers saturated Hisphifricam-
American areas of the district with absentee ballots using similar improper tadiks.
Campaign workers were paid $1 for each application or ballot that they obt&ined.

The ballot applicationshenwere submitted to two City Commissioners, who provided
the absentee ballots to the campaidd. Absentee ballots from unregisterederstthat were
rejected by the Board of Elections were returned to the City Commissiortergeturned them
to theStinsoncampaign.ld. The City Commissioners and the Board of Elections were aware of
the absentee ballot campaign and assisted in it byedag absentee ballots to tt&tinson
campaign rather than mailing them to the votdirectly. Id. at 877#78. This assistance was
designed to aid the Stinson campaign, while no assistance was given to the Myn&gcald.
at 878.

Relying onGriffin, the Third Circuit inMarks affirmed the portion of the district court’s
opinion granting a preliminary injunctiond. at 88890. Quoting extensively frorGriffin, the

Court concludedhat the alleged conduetarranted the district court’s grant afpreliminary
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injunction but not the certification of Marks as the winnier. at 88990. The Court highlighted
the importance of the right of voters to vote a@odhave their votes counte@dnd that the

deprivation of the ability to cast a vote implieatfederal due process concerids.at 889. The

Coutt then remanded the case explainihgt “[i]f the district court finds a constitutional
violation, it will have the authority to order a special electioll’

Here, Plaintiffsallegethatwillful conduct undermined the election procegsnong other
exampls, Plaintiffs allegethat Election Board workers told voters to vote for Vazquez, and
allowed and encouraged Dematic workers and/azquezsupporterso hand out literature and
enter voting booths to help voters vote for Vazquez. (Nd.462, Doc. No. 11 § 16(a), (b); No.
17-1562, Doc. No. 7] 24(a), (b).) Plaintiffalso allegehat Election Board workers threatened
or intimidated voters if it appeared that the voter was going tofeota candidate other than
Vazquez. (No. 17-1462, Doc. No. 11 § 16(d); No. 17-1562, Doc. No. 2 § 24(d).)

If the actions alleged in the Complaints could have been attributeé $tate actors and
entitiesnamed in the Complaints, then Plaintiffs ntegve stated a plausible claim for relief.
The conduct alleged rises to the levelatiful conduct that “undermine[d] the organic process

by which candidates [were] electedHennings 523 F.2d at 864.In Griffin, for example the

state had disseminate@bsentee ballots and then subsequently invalidated those absentee votes.
570 F.2d at 1068, 1078ut here, Plaintiffs have alleged no affirmataetion at all on the part
of state actor DefendantsMoreover, the allegationdo not even rise to the level okegligent

supervision. SeeGold v. Feinberg, 101 F.3d 796, 800 (2d Cir. 1996) (“[M]ore than negligent

conduct by the state actor is needed in order for a cognizable § 1983 claim to exist based on

violations of the due procge<lause.{quotingDaniels v. Williams474 U.S. 327, 328 (1986))
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Finally, in Marks plaintiffs alleged that City Commissioners and election cadfs
conspired with campaign workers to tip the election in favor of one candidate. 19 F.3d at 875
76, 878. Here, Plaintiffs have not alleged that the Individual City Commissicoeany other
state actor Defendacbnspired with Vazgez's campaign or engaged in similatentional and
affirmative conduct. For all the reasons notBthintiffs have failed to state a claim against
Defendants for violations of their constitutional rights.

At the motion to dismiss stage of this catbe Courtdoes not make a final determination
of whether wrongful or fraudulent conduct occurred ahet special electiorthat violated
Plaintiffs’ First and Fourteenth Amendment rightsistead it hasto decidewhether Plaintiffs
plausibly have pled that thealleged wrongful conduct was attributabléo the state actor
Defendantsor thatthe private pary Defendantsengaged in action that could transfotheir
conduct into state action that became wrongfulfraudulent during the special election
Becausehey did notthe Complaintsvill be dismissedn their entirety?®

H. Plaintiffs Acosta and Lloyd Have Not Plausibly Pld a Violation
of the Voting Rights Act

In their Second Amended Complaint, Plaintiffs Acosta and Lloyd allege that
“[ijurisdiction for this action is also based on violations to The Federal V&ights Act.”°
(No. 171462, Doc. No. 11 Y 8.) Beyond this sole reference, howelantiffs Acosta and
Lloyd make no further mention of the Voting Rights Axft1965nor dothey include it in Counts

| or Il of the Second Amended Complaint. Defendamtseto dismiss the Voting Rightact

29 Defendants Cortéand the Pennsylvania Department of State also argue that Plaintiffs have

failed to meet their burden to obtain injunctive relief. (No.1#62, Doc. No. 32 at 125.)
Because the Couhas already determined that the Complaints will be dismissed for failure to
state a claim, Dfendants’ Motion on this grounalill be deniedas moot.
%0 Liberally construing the Second Amended Complaint, the Court assumes thatff®lainti
Acosta and Llgd are referring to the Voting Rights Act of 1965, 52 U.S.C. 88 1@88#&q.
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claim against themarguing that Plaintiffs have failed to allege facts to suppistallegatiors
The Court agrees and for reasons that folllivdismiss the Voting Rights Act claim

The Voting Rights Act was passed “to end discriminatory treatment of mmsowho
seek to exercise one of the most fundamental rights of our citizens: the right to Batdett v.
Strickland 556 U.S. 1, 10 (2009)Although Plaintiffs Acosta and Lloyd do not cite a specific
section of the Voting Rights Athat was violatedh their Second Amended Complaint, the Court
will construetheir claims liberally Section2 of the Voting Rights Act provides relevant part

(& No voting qualification or prerequisite to voting aarsdard, practice, or

procedure shall be imposed or applied by any State or political subdivision in a

manner which results in a denial or abridgement of the right of any citizie of
United States to vote on account of race or color . . . .

52 U.S.C. §10301(a).
Here, Plaintiffs Acosta and Lloyd have not alleged that they or other individiemés
denied the right to vote on the basis of race or cdlofact, they haveot plal any facts at all to

support the lone reference to the Voting Rights ActSeeEthypharm S.A. France v. Abbott

Labs, 707 F.3d 223, 231 n.14 (3d Cir. 2013) (“To survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to state a claim to rafisf phausible on its

face.” (Quoting_Sheridan v. NGK Metals Corp., 609 F.3d 239, 262 n.27 (3d Cir. 2010))

Consequentlythe Court will dismiss Plaintiffs Acosta and Lloyd’s Voting Rights Act

claim. SeeJones v. City of Phila. Voter Registratjat98 F. App’x 143, 144 n.1 (3d Cir. 2012)

(holdingthat because plaintiff did not allege that he was denied the right to vote on thefbasis
race, the Court would analyze ltisims as brought under 42 U.S.C. § 1983 rather than under the

Voting Rights Act);Robinson v. Canterbury Vill., Inc., 848 F.2d 424, 431 n.10 (3d Cir. 1988)

31 vazquez, the Democratic CommitteBprtés and the Pennsylvania Department of State
move to dismiss this claim, and the Ward Leaders join in the Motions of Vazqueheand t
Democratic Committee. (No. 1¥652, Doc. No. 32 at 19, Doc. No.-37at 16, Doc. No. 38
1 at 15, Doc. No. 41-2 at 4.)
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(affirming dismissal andinding claim under Voting Rights Act “devoid of merit” because that
statute “deals with interference on racial grounds with a person's righteparat wefind no
evidence of interference with voting rights, much less for racial reasotisisarcord).

l. Election Board Workers and Election Officers Are Not Necessary
or Indispensable Parties

Defendants Cortés and tiRennsylvanieDepartmentof State argue that election board
workers and district electn officersmust be joined in this action as fleedants under Federal
Rule of Civil Procedure X8). (No. 171462, Doc. No. 32 at 286.) In their Motion,however,
Defendants fail to specifywhich individuals they contend should ineluded in the category of
election board workers or which election officéigy argueshould be joined in this action.

Federal Rule of Civil Procedure 19 identifies circumstances under which niernaf a

particular party is compulsory. Gen. Refractories Co. v. First Stat€ns500 F.3d 306, 312

(3d Cir. 2007). Ruld9 providedn part
(a) Persons Required to Be Joined if Feasible.

(1) Required PartyA person who is subject to service of processl
whose joinder will not deprive the court of subjemwtter jurisdiction
must be joined as a party if:

(A) in that persors absence, the court cannot accord complete
relief among existing parties; or

(B) that person claims an interest relating to #subject of the
action and is so situated that disposing of the action in the person's
absence may:

(i) as a practical medr impair or impede the persen’
ability to protect the interest; or

(i) leavean existing party subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent
obligations because of the interest.

(2) Joinder by Court Ordelf a person has not been joined as required, the
court must order that the personrbade a party A person who refuses to
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join as a plaintiff may be made either a defendant or, in a proper case, an
involuntary plaintiff.

(3) Venue.lf a joined party objects to venue and the joinder would make
venue improper, the court must dismiss {reaty.

(b) When Joinder Is Not Feasible. If a person who is required to be joined if
feasible cannot be joined, the court must determine whether, in equity and good

conscience, the action should proceed among the existing parties or should be
dismissed. . ..

Fed. R. Civ. P. 1@)-(b).

A Rule 19 analysis isvofold. Gen. Refractories Co500 F.3d at 312Initially, a court

must determine whethan absent partig “necessary” under Rule 19(ald. If the absent party
is necessary, but joinder is not feasible, then the court musinile¢evhether the absent paisy
“indispensable” under Rule 19(b). If the absent party isot necessary under Rule 19(a), then
the court need not decide whetltas indispensable under Rule 19(kl.

First, Defendants Cortés and tRennsylvania Deptanent of State argue that the@t
would not be able to “accord complete relief” among the parties under Rule 19(aj{it}{&)
members of the distri@lectionboardwere not joined in this action(No. 171462, Doc. No. 32
at 25.) They argue that “the court would be limited in its ability to grant [an order eftimgp a
new election] absent some ability to direct the performance of the districoelectards.” (Id.
at 2526.)

Under Rule 19(a)(1)(A), however, the court must limit its inquiry to whetheai grant

complete relief to persons already named as parties to the action; what effect an deeigi

have on absent parties is immaterigbén. Refractories Co500 F.3d at 313 (emphasis omitted)

(citing Angst v. Royal Maccabees Life Ins. C@7 F.3d 701, 705 (3d Cir. 1996)). In § 1983

actions, courts have hettlat the potential that a party will be affected by the outcome of the

litigation does not make the party necessary under Rule 19(a)(13£¢, e.g.N.J. Prot.&
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Advocacy, Inc. v. N.J. Dep'’t of Educ., 563 F. Supp. 2d 474, 492 (D.N.J. 2008) (concluding that

school district defendants were not necessary parties under Rule 19(@)plenatiffs requested

that the court require New Jersey to compigh certain policies),Oh v. Phila. Cty. Bd. of

Elections Civ. A. No. 080081,2008 WL 2779006, at *2 (E.D. Pa. Jul. 16, 2008) (finding that
candidate in election was not necessary pamtjer Rule 19(a)(1)(A) where plaintiff’s attempt to
remove him from office was “merely a potential effect” of titigation).

Here, members of the district election boards are not necessary parties to this action
Assuming that facts can béed suffigently to withstand Rule 12(b)(6) motisjcomplete relief
among the parties already namemlld be granted The effect of a new spetialection on
members of the election board would not make them necessary paiiegactthatmembers of
election boards male directed by parties to this action to perform a new election is merely a
potential effecbf the litigation For this reasgnmembers of the district election boarsgsednat
be joined under Rule 19(a)(1)(A).

Second, Defendants argue treat adverse decision would “impair or impede” district
election officers’ “abilities to protect their entitlements to exercise the rights ranteges of
thar office” under Rule 19(a)(1)(Bif the members of the district electiboardwere not joined
in this action. (No. 17-1462, Doc. No. 32 at 26.)

Under Rule 19(a)(1)(B), “the court must decide whether determination of the oights
those persons named as parties to the action would impair or impede an absenalpéityyto

protect its interest in the subject matter of the litigatioB€n. Refractories C0o500 F.3d at 316

(citation omitted). In 8§ 1983 actions involving elections, courts have found that absent
government and elected officials do not have a legally protected interest in the ewtictimn

litigation. See, e.g.0Oh, 2008 WL 2779006, at *3 (stating that under Pennsylvania law, an
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elected official does not have atstary right to serve out their elected term and therefore has no

legally protected interest in the action under Rule 19(a)(1)3W All. Party v. N.Y. State Bd.

of Elections No. 90 Civ. 6226, 1990 WL 155590, *3 (S.D.N.Y. Oct. 9, 199Uhe only inteest
the county boards of elections have in this action is that they may be asked to print atsw ball
As long as the Board of Elections has the authority to order them to print new balopdete

relief can be granted in this case without their bganged.”); Griffin v. Burns, 431 F. Supp.

1361, 136465 (D.R.l. 1977) (declining to join Board of Elections under Rule 1%ajl
explaining that its function during the voting process does not cause it to have est inté¢ne
outcome).

Accordingly, dstrict election officerglo not have an interest in this litigation that would
be impaired by an adverse decisidrheir participation in a new special election will not impair
any of their legally protected interests. In short, they are not necqsadigsunder Rule
19(a)(1)(B). Because election board workers and district election officials are not necessary
patiesunder Rule 19(a), this Court need not make findungger Rule 19(b) Accordingly, they
will not be joined in the action.

J. Pennsylvania Election Code Claims Will Be Dismissed Without Prejudice

To the extent that Plaintiffs have pled claims for violations of the Pennsylvasttdal
Code, the Court will decline to exercise supplemental jurisdiction over thoses ddatause the
Court has dismissed the underlyifiegleralconstitutioral claims

Supplemental jurisdiction over state law claims in federal court is gayé&yna8 U.S.C.
§ 1367. Section 1367 provides in relevant part that,

in any civil action of which the district courts have original jurisdiction, the

district courts shall have splemental jurisdiction over all other claims that are so

related to claims in the action within such original jurisdiction that they form part
of the same case or controversy under Article 11l of the United StatesitGtost
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§ 1367. In Kach v. Hose, 589 F.3d 626, 650 (3d Cir. 2009), tiné Tircuit explained:

The statute also permits a district court to decline the exercisapplemental
jurisdiction if “the district court has dismissed all claims over which it has
original jurisdiction[.]” 28 U.S.C. § 1367(c)(3seeNew Rock Asset Partners v.
Preferred Entity Advancements, In@é01 F.3d 1492, 1507 n.11 (3d Cir996).

The decision to retain or decline jurisdiction over state claims is
discretionary._Annulli v. Panikka?00 F.3d 189, 203 (3d Cit999),overruled on
other grounds byotella v. Wood 528 U.S. 549, 120 Ct. 1075, 145 L.Ed.2d
1047 (2000). That discretion, however, is not unbridled. Rather, the decision
“should be based on considerations of ‘judicial @roy convenience and
fairness to the litigants.” New Rock 101 F.3d at 1505 (quoting United Mine
Workers v. Gibbs383 U.S. 715, 727, 86 SCt. 1130, 16 L.Ed.2d 218 (1966)).

If a district court decides not to exercisgpplementajurisdiction and tlerefore
dismissestatelaw claims, it should do so without prejudice, as there has been no
adjudication on the meritsSeeFigueroa 188 F.3d at 182.

Kach 589 F.3d at 650 (alteration in original) (footnote omitted).

Here, because the Court has dismissed-trst and Fourteenth Amendmesiaims over
which it has original jurisdiction, it will decline to exercise suppletalejurisdiction over the
state lawclaims under thd®ennsivania Election Code Judicial economy, convenience, and
fairness weighagainst retaining supplemental jurisdiction amdavor of dismissal at this early
stage in the litigation. Judicial resources would not be wasted, and Plaintiffs would not be

prejudiced by refiling their state law claims in state co@¢eHedges vMuscg 204 F.3d 109,

123 (3d Cir. 2000) (“[W]here the claim over which the district court has originaldjation is
dismissed before trial, the district counustdecline to decide the pendent state claims unless
considerations of judicial economy, e@mience, and fairness to the parties provide an

affirmative justification for doing so.” (emphasis in originéduotingBorough of W. Mifflin v.

Lancaster 45 F.3d 780, 788 (3d Cir. 199h)) Accordingly the Court will dismiss the

Pennsylvania ElectioBode claims without prejudice.
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K. Claims Against the Committee of Seventyand Leslie Acosta Will Be
Dismissed Without Prejudice

Plaintiffs Acosta and Lloydhame the Committee of Seventy and Leslie Acosta in the
caption of their Second Amended Complaint. (Nol1482, Doc. No. 11 at 2, 4\Vith respect
to the Committee of Seventy, was not served with process in this case, and Plaintiffs’ only
reference to the Committee of Seventy is naming it in the caption of the Seocoendéd
Complaint With respetto Lesle Acosta, the sole allegatiamthe Second Amended Complaint
is that the special election occurred becasls® was not seated dueagriorfelony convidion.
(Id. 1 9.) Beyond this allegation and naming Leslie Acosta in the caption of twndse
Amended Complaint?laintiffs allege nofurther facts related to heilNeither the Committee of
Seventy nor Leslie Acosta has filed Answer or a Motion to Dismisthe Second Amended
Complaint.

The Court will sua_spontalismiss the claims against the Committee of Seveanty
Leslie Acostawithout prejudice pursuant to 28 U.S.C. § 1915(¢e)(2)(Bdegause Platiifs have
failed to state a claim on which relief may be grantEdr actions filed by plaintiffs proceeding

in forma pauperis, 8915(e)(2)(B)(ii) provides that “the court shall dismiss the case at any time

if the court determines that . . . the action . . . fails to state a claim upon which reliéfema
granted.” 8 1915(e)(2)(B)(ii). The standard for failure state a claim under®15(e)(2)(B)(ii)

is the same as the standard under Federal Rule of Civil Procedure 1284B)v. Seiverling

229 F.3d 220, 223 (3d Cir. 2000). That"“s,complaint must contain sufficient factual matter,

accepted as true, to state a claim to relief that is plausible on its fatteytharm S.A. France

707 F.3d at 231 n.1@uotingSheridan 609 F.3d at 262 n.27 When dismissing a claim under

8 1915(¢(2)(B)(ii) for failure to state a clainhowever plaintiffs “should receive leave to amend
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unless amendment would be inequitable or futile.” Grayson v. Mayview State Hosp., 293 F.3d

103, 114 (3d Cir. 2002).
In the instant case, Plaintiffs Acosta andyd filed their Second Amended Complaint

pro se andn forma pauperis (Doc. No. 11.) In the Second Amended ConmplaPlaintiffs

includeno factual allegations against the Committee of Seventy othentmimgthis entity in

the caption. Because th&econd Amended Complaint contains no factual matter regarding the
Committee of Seventy, the claims against it fail to state a plausible fdam@lief. As such the
claims against the Committee of Seventy will be dismissed untiet §e)(2)(B)(ii). Although
Plaintiffs have alleged no facts against the Committee of Seventy, the Courtantlliemve to
amend because the Court cannot say with certaintiiis stagehat leave to amend would be
futile.*

Plaintiffs also hae alleged no factual conduch the part of Leslie Acosta other than
that she was not seatedthe General Assembljue to the priofelony conviction. Because the
Second Amended Complaint does not contain sufficient factual matter to stata doc relief
against Leslie Acosta, the Court will dismiss the ckaagainst her without prejudice pursuant to

§ 1915(e)(2)(B)(ii) *®

32 Although the Court cannot say at this stage that amendmsentthe Committee of Seventy
would be futile,the Court cautions Plaintiffisot to include this entitgs a defendant in the
Amendel Complaint without alleging sufficierflacts against it or there will banother
dismissal by this Court.

3 0On January 1, 2018, Plaintiff Orlando A. Acosta filed a Motion requesting tha€thist
grant a default judgment against the Committee of Seventy and Leslie Ad@xta. No.
79.) In support of the Motion, Plaintiff argues: “These two parties never respondeddb any
the Court’s requests to submit any documentation and they ackitistes case.” 1¢l.)

Entering default judgment requires a tatep processSeeFed. R. Civ. P. 55(a), (b). First,
“[w] hen a party against whom a judgment for affirmative relief is sought hag fail@dead
or otherwise defend, and that failure is shown by affidavit or otherttiselerk must enter
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L. Plaintiffs Will Be Granted Leave to Amend the Complaints Against
All Defendants ExceptAgainstthe PennsylvaniaDepartment of State

Federal Rule of Civil Procedure 15 provides tHaf party may amend the parsy’
pleading once as a matter of course any time before a responsive pleading has begn served
Fed. R. Civ. P. 15(a)And a court should “freely giveleave to amendpleadings “when justice
so requires.”Fed. R. Civ. P. 15(a)(2)A court must grant leave to amend absent “undue delay,
bad faith or dilatory motive on the part of the movant; repeated failure to cureedeigs by
amendments previously alled; prejudice to the opposing party; and futility.’Mullin v.

Balicki, 875 F.3d 140, 149 (3d Cir. 2017) (citing Foman v. Davis, 371 U.S. 178, 182)(1962)

the party's default. Fed. R. Civ. P. 55(a). Secorfgderal Rule of Civil Procedure 55(b)(2)

“provides for entry of aefaultjudgment n favor of a plaintiff where a defendant has failed
to pleador otherwise defentl. Catanzaro v. Fischeb70 F. App’x 162, 165 (3d Cir. 2014)

(per curiam) (citing Fed. R. Civ. P. 55(b)(2)).

Three factors control whether a default judgment should be granted: (1) peejudi
to the plaintiff if default is denied, (2) whether the defendant appears to have a
litigable detnse, and (3) whether defendant’s delay is due to culpable conduct.

Chamberlain v. Giampapa, 210 F.3d 154, 164 (3d Cir. 2000) (ciinided States v.
$55,518.05 in U.S. Currency, 728 F.2d 192, 195 (3d1©@84)). “The matter of whether to
enter defauljudgment is left primarily to the discretion of the district colirt. Juan v.
Sanchez339 F. App’x 182, 187 (3d Cir. 2009) (quotiHgtz v. Woma Corp.732 F.2d 1178,
1180 (3d Cir.1984)). “However, a default cannot be entered if there has not been proper
service! Cutler v. GreenNo. CV 17984, 2017 WL 2957817, at *6 (E.D. Pa. July 11, 2017)
(citation omitted).

With respect to the Committee of Seventy, it has not been served witsprand therefore
neither adefault nor default judgment can be entered against it. Moreover, each of the three
factors weighs in favor of denying Plaintiff Acosta’s request for ary eritdefault judgment
against the Committee of Seventy and Leslie gao$-irst, Plaintiff will not be prejudiced if
default is denied because they will be given leave to file an Amended Comphkenond,

both Defendants appear to have a litigable defense. Because the Second AmerdahtCom
does noftcontainsufficient allegations against these Defendants, they would have prevailed
had they filed motions to dismiss under Federal Rule of Civil Procedure 12(b)(6). Third,
there is no indication that Defendants’ delay is due to culpable conduct. For tesesre
Plaintiff Acosta’s Motion requesting entry of a default judgment (Doc. No. 79) will be
denied.

77



Case 2:17-cv-01462-JHS Document 83 Filed 01/23/18 Page 78 of 79

“[T]he District Court’s discretion, circumscribed by the Rule 15's directivavorfof
amendmentnust be ‘exercised within the context of liberal pleading ruleil."at 150 (quoting

Berkshire Fashions, Inc. v. The M.V. Hakusamb4 F.2d 874, 886 (3d Cir. 1992)\nd in the

Third Circuit, “district courts must offer amendment [in civil rightsses}—irrespective of
whether it is requestedwhen dismissing a case for failure to state a claim unless doing so

would be inequitable or futiled. at 151 (alteration in original) (quotirfgetcherHarlee Corp.

v. Pote Concrete Contractors, Inc., 482 F.3d 247, 251 (3d Cir. 2007)).

In this consolidatedivil rights case Plaintiffs Acosta and Lloyd and the Little Plaintiffs
have not requested leave to amend3beondAmended Complaint and the Amended Complaint,
respectively The Court will, howevergrant Paintiffs leave to amends to all Defendantsf
warranted,except for thePennsylvaniedDepartment of State becaudeing so wouldbe futile.
Plaintiffs’ 8§ 1983 claims were dismissed because they failed to plead facts sufficietaiblses
that a conspiracy existed between the political patyorsand the state actqrer that the
conduct thatallegedlyoccurred at the special election could be attributed to the state actors.
Plaintiffs will be given the opportunity to pleactfa sufficient ® support its 8983 claim&’ that

overcome the deficiencies discussed in this Opifiion.

3 In amending the Complaints, howevére Court directs Plaintiffs to clearly allege each
cause of action in a separate Count in accordance with Federal Rulel #frGiédure 10(b).
As noted, Rule 10(b) provides:

(b) Paragraphs; Separate Statement®\ party must state its claims or defenses

in numbered paragraphs, each limited as far as practicable to a single set of
circumstances.. . If doing so would promotelarity, each claim founded on a
sepaate transaction or occurrere@nd each defense other than a derralst

be stated in a separate count or defense.

Fed. R. Civ. P. 10(b).

Here, it is not clear from the Complaints whether Plaintiff is alleging a sepstedéelaw
claim for a violation of the Pennsylvania Election Code or whether an alleglation of the

78



Case 2:17-cv-01462-JHS Document 83 Filed 01/23/18 Page 79 of 79

As to thePennsylvanidepartment of State, however, leave to ameitidnot be granted

because itvould be futile. All claims against th&ennsylvanidDepartment ofState are barred

by the Eleventh Amendment, and therefore the Court does not have jurisdiction over them.

Amending the Complaints would not cure tHeficiencybecause any claim stifould be barred

by the Eleventh Amendmenflston v. Kean Univ., 54%. App’x 86, 89 (3d Cir. 2013) (citing

Capogrosso v. Supreme Court of N.J., 588 F.3d 180, 185 (3d Cir. 288@)ning district

court’s denial of leave to amend where claims were barred by the Eleventhdierah

Accordingly, the Court will not grant leave to amend the Complaints as t®ehesylvania

Department of Stat&

V.

CONCLUSION

For the foregoing reasons, the Motions to Dismiss (Nel4i62,Doc. Nos. 31, 32, 33,

37, 38, 41; No. 1-41562, Doc. Nos. 11, 135, 16) will be granted. Plaintiffs will be granted

leave to amend theiomplaintsas to all Defendants except for tRennsylvanidepartment of

State An appropriate Order follows.

35

36

Code is part and parcel of the constitutional claims. Therefoeen@nding the Complaints,
the Court directs Plaintiffs to clearly allege each cause of action in ateefartmt.

Plaintiffs, whether represented by counsel or not, must allege sufficéstrisany amended
complaint and not merely repeat what is contained in the dismissed compldinss.

repeating the same allegations without more in accordance with this Opinion witesaly

in another dismissal by this Court.

On January 10, 2018, Plaintiff Orlando A. Acosta filed a Motion requesting that this Court
convene a grand jury to investigate the misconduct that he alleges occurresl ¢caski
(Doc. No. 78.) He argues that “even though this is a civil case, criminal activity occurred.
(Id.at 1.)

Plaintiff Acosta’s argument is without merit. THere is no federal right to require the
government to initiate criminal proceedirigssimbi v. Fairbank CapitaCorp, 207 F. App’x
143, 144 (3d Cir. 2006) (per curiam) (affirming district court’s denial of pféstnotion to
compel the court to convene a grand jury in a civil case). For this reas@uqutewill deny
Plaintiff Acosta’s Motion for a grand jury. (Doc. No. 78.)
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