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In this bankruptcyppeal, the Department oflication(*“DOE”) asksthe courtto reverse
the bankruptcy court’s decision to dischakKjestin M. Price’sstudent loans. As acknowledged
by the bankruptcy judge in his thorough opinidmstis a close case and a difficult decision.
Ultimately, howeverthe bankruptcycourtimproperly applied the legal standard are tcourt
will reverse

l. PROCEDURAL HISTORY

On October 26, 201%ricefiled a Chapter 7etition for bankruptcyn the United States
Bankruptcy Court for the Eastern District of Pennsylvariare Price, No. 1517645 Bankr.
E.D. Pa. 2015)hereinafter‘Price 1), Doc. No. 1. Although the bankruptcy court granted the
petition for a discharge under 11 U.S.C. § é8/February 4, 2016seeid., Doc. No. 14prior to
the actual entry of this order on the bankruptcy do€kete initiated an adversary proceeding
seelng to discharge her student loans undetJ13.C. 8§ 523(a)(8)In re Price, Adv. No. 16-11
(Bankr. E.D. Pa. 2016) (hereinaftéPricell”), Doc. No. 1. The bankruptcy court held a trial on

theadversary proceeding on November 7, 2016. Just over half a year later, the bankruptcy cour

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/2:2017cv03064/532285/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/2:2017cv03064/532285/14/
https://dockets.justia.com/

ruled that Price’s student loans were dischargeable uselgron523(a)(8). 1d., Doc. Nos. 49,
50.

The DOE timely appealed the bankruptcy court’s ruling to this court on July 10, 2017.
Doc. No. 1. The DOE filed a brief in support of reversing the bankruptcy ctaudecisionon
October 13, 2017. Doc. No. 8. Price filed her brief on November 13, 20d The DOE filed a
reply brief on November 27, 2017. Doc. Nos. 11, 12. The court heard oral argoment
December 62017. Doc. No. 13. This court has jurisdiction and rtfegter is now ripe for
adjudication.See 28 U.S.C. § 158(a).

I. FACTUAL BACKGROUND

During theadversary proceedinghe followirg relevant facts werpresentedin 2011,
Price graduatedfrom Thomas Jefferson Universityith a bachelor's degree ifRadiologic
Science See Transcript of Trial (“Tr.”)at 8, Pricell, Doc. No. 61 To attend Thomas Jefferson,
Price obtained private and federal studemins® See Joint PreTrial Statement at ECF p. 2
(hereinafter “JPS”)Price Il, Doc. No. 37. Price owes theDOE $25,971.85 on her federal
loans? JPS at ECF p. 2The monthly repayment on the loan was between $277 and $284 per
month. See Opinion (“Op.”) at 8Pricell, Doc. No. 49.

Price’s financial troubleBkely began when she separated from her husband in August of
2015. See Tr. at 26. While neither Price nor her husband have filed for divtineg live in
separate homedd. at 4748,12. As a result of tis separation, and Price’s need to find housing
on her own, Price currently runs a monthly deficit and borrows money from her nothreak

even each monthSee Op. at 12. Neither Price nor her mother keeps a record of how much

! During the bankruptcy proceedings, Price reached a settlement agredtheimenvprivate loan provider (Chase
Bank). Stipulated Order of Dismissal of Less than All Dé?sice Il, Doc. No. 41. Thus, the only issue in this
appeal is whether her federal student loans are discharg&blBoc. No. 1.

2 All time references in this opinion are to events as they were at the time afntkreitcy trial. Similarly, all facts
are based on events as they were at the time of the bankruptcy trial.
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money Pricenas borrowedsee Oral Dep. of Kristin Price at 486 (hereinafter “Dep.”)Price
I1,® andPrice pays back her mother out of her income tax refund eachSees®p. at 13.

Price’s degree in Radiologic Science enabled her to silidemsing examinations in
vascularsonographyand general sonographylr. at 810. She passed her vascular sonography
examination in 2013, but failed her general sonography examinatdorPrice cannotetake her
general sonographgxaminatiorunless she goes back to school and obtains additional education
Id.

Price works twenty hours a week as a vascular sonographer at Main Line Haaléh w
she is paid $34.22 per houfee JPS at ECF p. 3; Tat 29. In the hours wheRriceis not
working, she watches héinree childrentwo of whom are not yet in school and require full time
day care on the days Price workg:.. at 34-37. Additionally, becausBrice’shusband does not
havesuitablehousing, the children live wither. Seeid. at 12. Price anahe children live in a
home owned by Price’s mother where Price pays $1,400 a nmomémt—an amount that is
below-market. See JPS at ECF p. 3; Tat13-14.

Price’smonthly takehome pay is $2,405.00. JPS at ECF pP8cereceives$1,400 per
month in courordered child support from her estranged husbddd. Her husband also pays
$507.05 per month to cover the car paymany car and renter’s insurancéd. at ECF p.4.
Pricealso receives health insurance through her husbahd at 47. All in all, the bankruptcy
court found thaPrice has $4,312.00 available to cover her monthly expenses of $4,48500.
at 1+12. Thus, she is running a monthly deficit of $170.8&id.

Pricehas apparentlpeen unable to obtain additional hours at Main lH®ealthand has

been unsuccessful in her search for a full time position elsewhiteat 16-22. Based on

3 While not labeled as an exhibit, Price’s deposition was entered into evigleiizd. See Tr. at 5253,
*If Price and her husband divorce, Prigé likely no longer be able to participate in her husband’s healthanser
plan. See Op. at 5651. Main Line Health offeshealth insurancto its employeesDep. at 13.
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Price’s testimony at trialegarding her experiences attempting to gain full time employment as a
vascular sonographer, thieankruptcy court foundhat the vascular sonography field is
overcrowded and it is difficult for a vascular sonographer in this arefndo full time
employment. Op. at 10, 48. Additionally, based on Price’s testimonthe bankruptcy court
found that the full time vascular sonographers at Main Healthare not scheduled to retire
until 2025. Id. at 10.

Price has not sought pditne, lowerpaying employment in another field because she is
experiencing a childcarequeeze.Tr. at 23. Becauséher two youngest children are not in full
time school, she will have to pay for childcare for any additional hours she.wallet 29-39.

Price testifiedthat if she worked full time her childcare expenses would go up $600 dollars a
month |d. at 14-15.
[11.  STANDARD OF REVIEW

The district courtreviews the bankruptcycourt’s factual findings for clear error and the
bankruptcycourt’s conclusions of lawde novo. See In re Brightful, 267 F.3d 324, 327 (3d Cir.
2001) (“We must accept the Bankruptcy Court's findings of fact unless they amy cle
erroneous, but we exercise plenary review over legal issues Bankruptcy court’s application
of the facts to the law,e., a bankruptcy court’s legal conclusion is reviewledhovo. Seelnre
Zierden-Landmesser, 249 B.R. 65, 69 (M.D. Pa. 2000) (“Whether discharging a debtor’s student
loans would impose an ‘undue hardship’ under 11 U.S.C. § 523(a)(8) requires a legal conclusion,
which is to be reviewede novo.”).

V. DISCUSSION
Student loans are not dischargeable in bankruptcy unless paying them “would impose an

undue hardship on the debtor and the debtor’'s dependents.” 11 U.S.C. § 523(a)(8). The Third



Circuit has adopted the Second Circuit’s test fi8manner v. New York Sate Higher Education
Services Corp., 831 F.2d 395 (2d Cir. 1987), for determining undue hards&sp.In re Faish,
72 F.3d 298, 306 (3d Cir. 1995)Bfunner now provides the definitive, exclusive authority that
bankruptcy courts must utilize to determine whether the ‘undue hardship’ excepti@s.dppl
To establish undue hardship a debtor must show:

(1) that the debtor cannot maintain, based on current income and expenses, a

minimal standard of living for herself and her dependents if forced to repay the

loans; (2) that additional circumstances exist indicating that this state of affairs is

likely to persist for a significant portion of the repayment period for student loans;

and (3) that the debtor has made good faith efforts to repay the loans.
In re Brightful, 267 F.3dat 327 (citation omitted) see also In re Faish, 72 F.3d 298, 36496 (3d
Cir. 1995) (discussinBrunner test)

At trial, the true controversythe *battle ling” as the bankruptcy court puttwas over
the second elementSee Op. at 23. In fact, the bankruptcy courdicatedthat the DOEhad
conceded that Price satisfied thest and third elementsSee id. at 19, 21. Nonethelessthe
bankruptcy court analydehe merits of the first and third elements and concluded that Price had
satisfied her burden on botlsee id. at 18-23. The bankruptcy court also concluded that Price
satisfied her burden on the second elem&et.id. at 27, 47-48.

As discussed in more detail below, the court disagrees with bankruptcy court’s

conclusion on the second elementAll three elemets must be satisfied to establish undue

burden. See In re Brightful, 267 F.3d at 327. Consequently, Price’s failure on the second

® The court agrees théthis case is difficult and the decision [on the second element is] a cldse @gl. at 48
(alteration to original) This difficulty is compounded by the fact that the record is largely widped in several
crucial instances. Seeid. at 54-55. However, while the bankruptcy court faults the DOE for thicideffil., the

court does not. Itis Price’s burden tafuade the court, by a preponderance of the evidence, of all elements of her
case. The shortcomings in the record are more appropriately attributdiglefeolure to meet her burden thidue

DOE'’s failure to rebut.



element is outcome determinative and the cdaes not neetb addresshe bankruptcy court’s
determinations othe first and third elements.

Regarding the second element, the presence of “additional circumstandedicating
that this state of affairs is likely to persist for a significant portion of thayrapnt period for
student loans,id., the bankruptcy couformulated tis elements consisting of two parts:

(1) that the debtor’s present financial difficulties are likely to continue and not
improve; and

(2) the duration of the debtor’s financial hardship will continue “for a significant
portion of the repayment period of the student loans.”

Op. at 23(citation omitted)

On the first part the bankruptcy court concluded thBtice ‘met her burden of
establishing the existence of circumstances that satisfy thgfadi of the secondBrunner
[element}—the likelihood thafher] financial difficulty will persist.” Op. at 28 (alteratiors to
original). The bankruptcy court found thaPrice’s “unintended and involuntary
underemployment, hemarital separation and likely eventual divorce, and her obligations as the
primary custodian of three (3) young children make it more likely than not thgtrasent
financial difficulties will continue—at least for some time.ld.

In contrast to a relatively short discussion on the pest, the bankruptcy court spent
overtwenty pages discussinige second part of the second elemesiether “the duration of the
debtor’s financial hardship will contindéor a significant portion of the repayment periédid.
at 23 (citation omitted)see id. at 2852. The bankruptcy courdiscussedhat there are two
separate inquires involvetere “(1) How long is the applicable repayment period? (2) What is a
‘significant portion of that repayment period (sufficient to warrant discharge of the idebto

student loa)?” Id. at 28. On the first inquiry, the parties expressed substantial disagreement.



Seeid. at 28-29. Price argued that the applicable repayment period is “governed by her current
loan contract, which is due to end in 2024” (approximately seven years from the time the
bankruptcy trial was he)d Id. at28. The DOE, on the other hand, contended that the applicable
repayment period is “twenty five (25) years, the longest repayment planetiterDmay have
under an available income camdent repayment program[]fd. at 29 (alteration to original)

The patties’ strenuous disagreement on this point is understandable. The length of the
repayment period has serious implications for how demanding the second element is:

The longer the repayment period, the more difficult the Debtor's evidentiary

burden. It alsds possible that a debtor might establish that his or her financial

difficulties will not abate for a finite period that constitutes a “significant portion”

of the existing contractual repayment period, but that longer term prospects,

within a “significart portion” of an available extended repayment period, are

more favorable. Thus, the choice of repayment period is potentially outcome
determinative in this and other cases.

The court agrees with the bankruptcy court’s observation that the Tiodit@as not
yet addressed whether the repayment peregfdrencedin Brunner’s second prongcan be
calculated on the basis of available extentd#th repayment programsSee id. at 37 (*“My
research has not uncovered any reported decision that has grappled squarely Webt thieam
uninvoked, but available, extended repayment term in analyzing the second pByogradr.”).
As the bankruptcy court noted, most ceutiat hae addressed “the consequencedai]
uninvoked extended, inconm®ntingent loan term,” have done so “only in connection with the
third prong of the Brunnanquiry—‘good faith.” Id.

The bankruptcy court, after discussiBgunner’s historical contextand evaluating the
parties’ arguments, determined that the repayment period should be based on ta origi

contract term Id. at 44. Additionally, the bankruptcy court determined that five years



constituted a “significant portion” of the seven years remainingrare’soriginal contract term
Id. at 47. The bankruptcy court then determined that & mare likely than not that Price’s
current financial troubles would persist for five yersl. at 28, 47-50.

The length of the repayment term as it relates to the second elemBninoér is a
difficult question For purposes of this decision, however, the court does not need to resolve this
issue. Even on the shorter time perétie one applied by the banktap court—Pricehas not
met her burden of showing that it is more likely than not that she will be unable toimainta
minimum standaraf living.

The bankruptcy courhingedits favorabledischargedeterminationwith respect tathe
second elementf Brunner on threecircumstances(1) Price’s employmentsituation i.e., the
likelihood that Pricewill be unable tofind full-time employment in her field in the next five
years; (2)Price’schildcare squeezeg., if Pricewere to obtain additiomdours of employment
in another field, she would not significantly improve her financial situation becthes
additional income eaad would be offset by the additional childcare expenses she viacid

and (3) Price’slikely divorce,i.e., Price may lose some of the support she receives from her

® The court is doubtful that the Hamptcy court’s use of “more likely than not” was correct.Iime Brightful, the
Third Circuit explained the second element in the following way:

Under the second element of the test, Brightful must prove that additiociainstances exist
indicatingthat she cannot maintain a minimal standard of living forgaifstant portion of the
repayment period if forced to repay her loans. This is a demanding reqoire As we indicated
in Faish, it is not enough for Brightful to demonstrate that she is currentljnandial straits;
rather, she must prove “a total incapacity ... in the future to paydkeéts for reasons not within
[her] control.” In other words, “dischargeability of student losh®uld be based upon the
certainty of hopelessness, siply a present inability to fulfill financial commitment.”

267 F.3d 324, 3289 (2001) (citations omitted)lt is difficult to read this passage as merely setting up Bemo
likely than not standard. All of the language in this passage indidaeshe likelihood must be high: “this is a
demanding requirement,” “total incapacity,” “certainty of hopelesshetc. While the couranticipateshat the
Third Circuit will at some pointiefinemore preciselyhe level of likelihood required to satisfy the second element
the court does not need to resolve tpagstionin this case As explained belowPricehas not met her burdems
formulated by the bankruptcy coudf showing that it is more likely than not thettewill be unable to maintain a
minimal standard of living for a significant portion of the repaymenbpgeri
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estranged husbarnmhcethey are divorced See id. at 47~52. The court willaddresseach of
these three circumstanaesturn.

Thefirst circumstancas the most crucial onevhether or not Pricevill be able to find
additional employment in her field in the future. On this point, the bankruptcy court digdipot
analyze the likelihood of Priceability to find employmentor the next five yearsSeeid. at 48.
Thebankruptcy courtnerelynoted thathevascular sonography employment market is currently
saturated anthat the full-time sonographers at Main LinesBlthare not set to retiror eight
years |d. at 48-49. These two facts are nehough to show that it igkely that Pricewill be
unable to find fultime employment irher fieldin the future. On this record, the court is not
persuaded that Price’s current employment circumstancelikelye to persist. The record is
bereftof numerous facts that would be needeake thatdetermination.

For examplethe recordlacks any evidence foPrice’s chance of finding full-time
employment witha differentemployerin the future. Price testified that there are currently no
open fullime positions at otheemployersbecause the market is saturated, but sbendt
provide any testimongegardingemployment opportunities at thesiecesin the future’ See Tr.
at 16-22. Similarly, therecord does not containformationregardingthe level of saturatiom
the marketor the likelihood that it will persist The bankruptcy court seems to assume that
because the vascul@monography employment market currently saturated it will remain
saturated for the next five years. This assumpsarotsupportedoy sufficientevidence in the
record Just because the markebs saturatedat the time of the trialdoes notlead to the

conclusiorthatit will be saturate@ver the nexfive years.

" The court is skeptical of the hleruptcy court’s findings regarding the vascular sonography employmekenim
thearea The bankruptcy court based its employment market findiolgby on Price’s personal testimony. Price,
however, was not offered as an expert witness. Moreover, her lay tegtimased on her personal experience
containedvery few details. For example, it is unknown which positions sipdieal for; how many positions she
applied for; where she applied; or when she applied.
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The bankruptcy court faults the DOE for this information deficthmrecord.See Op. at
51 (“Finally, I point out that the DOE could have, but did not, offer any evidence to rebut the
Debtor’s testimony—particularly regarding the labor market restrictions in the sonograglay f
that impair the Debtor’'s earning potiht’). But the burdemf persuasion is on PriceAt the
very least, itis her burden to persuade the cotirat it is more likely than not that her
employment troubles are likely to persisOn this first circumstance, sh&as not showra
likelihood that she will be unable to finddditionalemployment inher field for the next five
years

The seconaircumstances Price’s childcare costglative to additional hours she werk
On this point, the bankruptcy coatplainecthat

[e]venif the Debtor were to obtain additional hours of employment outside the

field of sonography, she barely moves the needle toward improving her financial

situation. The Debtor has encountered a scenario evocatively referrecho as t

“childcare squeeze.” The “squeeze” occurs when parents, especially single

mothers, “find themselves ‘squeezed out’ of the job market entirely, unable to

earn the additional income their family requires because they cannot find jbbs tha

pay enough to offset soaring childcare expenses.”

The Debtor’s childcare expenses are basetey halftime work schedule

— meaning she will be off two and a half ¥9 days per week and, therefore, not

needing childcare for those days. If the Debtor obtains supplemental employment

outside her field, she is unlikely to earn a commensurate hourly rate, thusymaki

the additional income for those extra hours a “wash’abse it will be largely

offset by the increase in childcare costs. In effect, the Debtor must remain

underemployed because additional employment does not improve her net income

or her ability to repay her loansit merely takes her away from her childras

her paycheck will go to the additional child care expenses.
Id. at 49 (nternal citations omitted).

Unfortunately, thébankruptcy court’s analysis on this point appears tbaveed. More

specifically, he bankruptcy courdoesnot fully considerhow future circumstances mampact
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the childcare squee#trice currently experiences. Thgtent of the bankruptcy court’s analysis
on this point is as follows:

The immediate limitations on the Debtor’s earning potential also put stress on the

increase in child care expenses she certainly will see in the next two (8) yea

when her middle child and youngest child enter-Haly kindergarten in 2017 and

2018. This shorter day in the public school will necessitate the Debtor to pay for

“before-care” (carebefore the public school day begins) and extended “eftes™

(child care for he time between the end of thé day public kindergarten

program, as well as time after the regular public school day) on the days she is

working. By 2019, all three of her itdiren will be in fulttime public school, so

child care costs will decrease because the number of hours needed after school

will fall back to the current level. At present, that cost is $500.00 per month, but

in two years, it is possible the rate foresitare will increase.

Id. at 50(internal record citations omitted)

On this record, tis court cannot conclude that it is likely that Price’s current childcare
squeeze will persidor the next five years The bankruptcy court correctly notes that Price’s
childcare costs will rise until 2019 when all three of her childnexin full time public school.

Id. However, in 2019, it is likely that the childcare squeeze Rrasexperiencingwill diminish
significantly. At the time of the trialPrice would havéadto pay foran additionatwo-anda-
half days of childcare for her two youngest children if she worked fo#.tiSee Tr. at 33. Her

two youngest childrewere not in school yet anahy time that Price spends working is time that
Price needs to find childcare fher two youngesthildren Id. at29-39. But in 2019, she will
not have to pay for twand-ahalf days of childcare. She will only have to pay for childcare for
the times on those days when her youngest children are fudit-trme school 1d. at38. Thus,

if Price were to work full time in 2019, thoselditional employmenhours would be offst by

some childcare expenses, but not as many asctivesntly would. The bankruptcy court did not

consider thisn theanalysis.
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Finally, the bankruptcy courtoncluced that “the [d]ebtor’s likely divorce in the
foreseeable future also suggests that a deterioration, fdithe} an improvement in the Debtor’s
financial [] situation, is more likely Op. at 50(alterations to original) The bankruptcy court
was concerned that Pricdisisband would cease his voluntary paymehjast over $500.00 per
month after he and Price are divorcedSee id. at 56-51. The court disagrees with the
bankruptcy court’'sanalysison this point. The evidence does not show thatntikeee fact of
divorce—whichaccording tdPrice’stestimonyis likely no more than a formality at this pc#at
will trigger a changen her husband’s attitude towasdpporting Price and their three children.
See Tr. at 11. Moreover, the burden is on Priae show that her difficult circumstances will
persist or worserand shehas not offered sufficient evidence to shoavlikelihood that the
voluntary payments she receives from her husband are likely to cease arasiggitliiminish.

Similarly, the bankruptcy court was concerned that if Price and her husband divorce,
Price will lose the healthcare she currently receives flmnhusband. See Op. at 5651. This
concern is likely overplayed. If Price and her husband divorce, and if Price loses theahneal
she currently receiveshecan get healthcare coverage through Main Health® See Dep. at
13.

Regarding the coudrdeed payments of $1,400 pemonth in child support, the
bankruptcycourt was concerned thdf{ilf her husband obtains stable housing and sees the
children more regularly, he can petition the state court for reduced support payn@mtat 50

(alteration to original)see Tr. at44. But the bankruptcy court does not consideroffeetting

® The court acknowledges that, because Price’s husband currently coversaneatth Tr. at 47,if Price were to

get healthcare through Main Likéealththis may be an additional monthly cost she would incur. However, there i
no information in the reard regarding the likelihood of this happeninbhat is, there is no information to help the
court determine whether her husband wagdtlially cease covering this cost if it shifted to Price. Moreover, there
is no information regarding the amount ofstigiost(either under the husband’s plan or one of Main LHsaltHs
plans)
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positive effecthat a change in the husband’s housing would have on Price’s financial situation
Specifically, if her husband obtains stable housing therchi&icare costsvill likely decrease.
Thus, the childcare squeeze noted above would be even fuetheced Consequently, any
concern that Price’shild support payments may decreasdikisly mitigated by the positive
impact on her childcare payments.

Considering these facts asvaole, the court cannot conclude that it is more likely than
not that Price will be unable to maintain a minimal standard of living for the next fars.ye
There is not a likelihood thdf) she will be unable to find additional employment in her field,;
(2) her childcare squeeze will persist;(3)the support she receives from her husbandosdise
or decrease Instead, hereare onlypossibilities that these situations could occandthere is a
very good chance, perhaps even a likelihabadt her childcare squeeze wdhrink. These
circumstances are insufficient to establish that it is more likely than not thalsRn@ncial
difficulties will persist for five years.

V. CONCLUSION

The Bankruptcy Code permits a bankruptcy court to discharge a student loan debt only if
the debtor can show that repayment of the loan would cause her an undue hardship. 11 U.S.C. §
523(a)(8). Price recognizes that this is a “heavy burden” for her to safsfyAppellee Kristin
M. Price’s Br. in Oppto Reversing the Bankr. Ct.’s J. to Discharge her Fed. Student Loans at 1,
Doc. No. 10. Although the court recognizes that Price faces difficult circumstanaepaying
her student loans, she has failed to satisfy this heavy burden.

For the foregoing reasons, the court determinesRhat has failed to show that it is
more likely than not that she will be unable to maintain a minimal standard of living for a

significant portion of her loan termAccordingly, she has failed to sdyighe Third Circuit’s test
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for showing undue burdeand her student loans are not dischargeablder 11 U.S.C. §
523(a)(8) The bankruptcy court’s decisiodischarging debtor’'s student loaissREVERSED
and his case IREMANDED for proceedingsonsistent with this opinion.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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