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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JAMES CORMAN, ENERGY CIVIL ACTION

ALTERNATIVE STUDIES, INC. AND

THE ENERGY ALTERNATIVE STUDIES

INC. HEALTH AND WELFARE PLAN
Plaintiffs,

NO. 17-3912

V.

THE NATIONWIDE LIFE INSURANCE
COMPANY
Defendant

MEMORANDUM OPINION

John Koresko was the mastermind behitarge scale endeavor to convert welfare
benefit funds to his own use, which has spawned years of litigefieegenerallyPerez v.
Koreskq 86 F. Supp.3d 293 (E.D. Pa. 201S¢lisv. Koresk9 884 F. Supp.2d 251 (E.D. Pa.
2012),aff'd, 646 F. App’x 230 (3d Cir. 2016).

Following the revelation of the schenidaintiffs James Corman, Energy Alternative
Studies, Inc. (“EAS”), and the Energy Alternative Studies Inc. Health ancdakvdtanthe
“EAS Plan) filed a complaint in August 201&gainst Defendant Nationwide Life Insurance
Company(“Nationwide”), whichwasdismissedvithout prejudice.Corman v. Nationwide Life
Ins. Co, 347 F. Supp.3d 248, 258 (E.D. Pa. 2018intiffs filed an Amended ©mplaintto
which Defendant has filed a motion to dismiss pursuant to Federal Rule of CivedBrec
12(b)(6). The Amended Complaint alleges that Defendant: (1) breached its fiduciary duty and
engaged in prohibited transactions in violation of Section 1132(a)(2) of the Emplayeenesnt
Income Security Act of 1974 (“ERISA”); (2) knowingly participated in fiduciary bheacand in
prohibited transactions in violation of Section 1132(a)(3) of ERISA; (3) conductetfaive af

an enterprise through a pattern of racketeering activity in violation of Section 1866#{e
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Racketeer Influenced and Corrupt Organizations Act (“RICO”)béfefied from the RICO
violations of Koresko and his associates in violation of Section 1962(c) of RICO under a
respondeat superiaheory of liability;and, (5) violated Section 1962(d) of RICO by conspiring
to violate Section 1962(c) of RICO. For the reasons that follow, the motion will beldenie
l. BACKGROUND

Before addressing the facts themselves, a preliminary question arises: Which facts and
documents may be considered in resolving this motion to dismiss? As a general ridanegurt
consider‘documents that are attached to or submitted with the complaint, and any matters
incorporated by reference or integral to the complaint, items subject to judiica, matters of
public record, orders, and items appearing in the record oate”dBuck v. Hampton Twp. Sch.
Dist., 452 F.3d 256, 260 (3d Cir. 2006ge also Mayer v. BelichicB05 F.3d 223, 230 (3d Cir.
2010) (on motion to dismiss, consideration may be given to “the complaint, exhibits étiache
the complaint, matters of publrecord, as well as undisputedly authentic documents if the
complainant’s claims are based upon these documerite®.Third Circuit has explained that
“[t]he rationale underlying this [rule] is that the primary problem raised by hgoki documents
outside the complaint [is] lack of notice to the plaintiff,” and that this problisndi$sipated
where the plaintiff has actual notice and has relied upon these documents in fraaming t
complaint.” In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1426 (3d Cir. 1997).

In Defendant’s prior motion to dismiss, it attacled documents central to this case: the
“Plan Document$ which established the welfare benefit pltrissue heregnd the‘'Policy,”
which insured Plaintiff James Corman and hiewilary Corman’s livesDefendant did not,
however, attach these documents to its currently pending motion to dismiss. Noticing this

discrepancy, the Court ordered the parties to show cause why the Court should notdgle judi



notice of the documentsigmitted with the initial motion to dismiss. While ultimately not
dispositive to the pending motion, the Court concludes based on the parties’ redpatrtbes t
Plan Documentand the Policy magppropriately be considerddy several reasons.

First, the documents are “undisputedly authentddyer, 605 F.3d at 230, insofar as
when they were attached to the prior motion to dismiss, Plaintiffs did not ctivdiest
authenticity. And here, Plaintiffs offer no argumentation to suggest otherwise.

Second, these documents are “integral to the complditck 452 F.3d at 260. The
“integral” criterionis met where “the claims in the complaint are ‘based’ on an extrinsic
document.” Burlington Coat Factoryl14 F.3dat 1426. Plaintiffs state that their claims are not
“based” on the documents because the documents are “referenced to establish the confusion,
ambiguity, and false impressions created by them.” Plaintiffs’ contentiontig fpae; the
Complaint certainly does allege some confusion relating to the documents. But theedime
Complaint also “base[s]” its ERISA claims on the supposition that Defendant bdetsche
fiduciary dutieshy engagingn actions not authorized by the terms of the Plan Documents or the
Policy (including, as will be discussed at length below, issuing an unauthorized loargforidyer
the documents are sufficiently “integral” to tAenended Complaint that they may be considered
here.

Third, these documents are “items appearing in the record of the Gasek"452 F.3d at
260. Plaintiffs, in responskrgelyrely onHoefling v. City of Miami811 F.3d 1271 (11th Cir.
2016), an Eleventh Circuit decision that held that a district court, when ruling on a motion to
dismiss a second amended complaint, had erred by considering documents attached only to the
first amended complaint. The panel explained: “[W]hen [the plaintiff] fiedstecond amended

complaint, the first amended complaint (and its attached exhibits) becaga aulity.” Id. at



1277. But that caseaks not govern hepimarily because theoefling court’s reasoning was
based on the plaintiff having “expressly disavowed or rejected” the previously attatiigtiie
guestion—whereas here Plaintiffdmended Complaint continues to rely on the documents in
guestion. In any event, to the extetttefling counsels differently frorBuck persuasive
Eleventh Circuit authority must give way to binding Third Cirquigcedent

Fourth,Plaintiffs were on notice that these documents were centralitckhiens and
that they could be relied upon in resolvihg motion to dismissPlaintiffsaver otherwise-but
do not offer any affirmative argument to support that positRegardlessPlaintiffs are
mistaken: The Amended Complaint quotes the Plan Documents extensivehakes repeated
and extensive referencettoe Policy, making plain that Plaintiffs did have notice thay could
and would be relied upon in resolving this motion to dismiss. Therdfier®lan Documents
and Policy are appropriately considered in resolving this motion to dismiss.

In addition to the Plan Documents and Policy, two more documents—one entitled
“Verification of Trust and Warrant of Authority” (“the Verificatiopand another referred to by
the parties as the “Custodidgjreement”—are central to this case. These documents are not
attached to any of the parties’ briefs or pleadings, but they are excerpted andsetdesaribed
in the Amended Complaint. These excerpts and descriptions are part of tatdhetationof
the Amended Complaint, and therefore they may be considered in resolving the pending motion.
See Ruggiero v. Mount Nittany Med. .C#36 F. App’x 35, 37 n.1 (3d Cir. 2018) (citiBghmidt
v. Skolas770 F.3d 241, 249 (3d Cir. 2014)) (“To the extent passages are excerpted from
documents not attached to the complaint, we consider them because the documentsgraire in
to and explicitly relied upon in the complaint.8ge also Badillo v. Stopka012 WL 1565303,

at *5 (D.N.J. May 2, 2012) (considering, on a motion to dismiss, excerpts of a documerashat



a part of the underlying complaint even though the document itself was not attadied to t
complaint, because “portions of [the document] ardepliat length” and because “Plaintiffs’
claims rely on it”).
A. The Arrangement

Between 2002 and 2013, John Koresko and others operated a multiple employer welfare
arrangement (the “Arrangement” or the “Koresko Arrangement”) that allowed penplto
purchaseash value life insurance policies and take a tax deduction for the premiums as a
business expens&oresko systematically converted and misused the assets of the participating
welfare benefit plansyhich wasdescribed extensively iRerez supra

As relevant here, the Arrangement was run by PennMont Benefit Services (“PennMont”),
a corporation whose officemnscluded John Koresko and his brother Lawrence Koresko
(throughout this opinion, unless otherwise noted, “Koresko” refers to John). Penmdaited
participants anddministered the individual plans, including laintiff EAS Plan In its
recruitment materials, PennMont explained to prospective participants thaerrtmtdke
advantage of the Arrangement’s purported tax benefits, an employer needed to sign an adopti
agreement that established the employer’'s own welfare benefit plan accorgingdalictated
by Koresko. Employers, including Plaintiff EAS hetteen paid insurance premiums inttrast,
and a trustee passed those payments on to insurance companies, including Natissaide.
general rule, thewstee—not the insured-was the owner and beneficiary of the policies,
although the Plan Documentshich established thaans) statecthat theplans and thetrust
were to bemanaged for the exclusive benefit of the insureds and that contributions made to the

plans would be used to pay the life insurance premiums.



B. The Parties’ Relationship with the Arrangement

The EAS Plan was a plan participating in the Arrangement; EAS was the sponsoring
employer; andamesCorman was a participant in the EAS Plan whose life (and whose wife’s
life) was insured byhe Policypurchased through the Trust and issued by Defendant Nationwide.
Plaintiffs joined the Arrangement in early 2000, &tieh timethe Policywas purchased from
Nationwide From the time the Policy was purchased, EAS contributed $865,000 to pay
premiumsto the Trust and the Trustee passed those payments on to Defendant.

According to the Amende@omplaint, the relationships among these parties were
governed by the Plan Documents, the Policy, the Verification, and the Custodial Agteem

The Plan Documents established the EAS Plan, and stated that insurance policies
purchased under the Plan and the cash value contained in those policies “shall be oled by t
Trustee.” The Plan Documents also granted washgying authority to the Trustee to control
those policies:

The Trustee may purchase Policies on each Participant. . . . The policy hall be

contract between the Trustee and the Insurer and shall reserve to the Trustee all

rights, options and Benefits provided by the Policy and permitted by the Insurer,
except that the right to name and change the Beneficiary shall be exercised . . . in
writing pursuant to a power of attorney or other document.

The Policy, although it insured the Cormans’ lives, made clear that it was I'a lega
contract between the Owner [the Trustee of the Plan] and Nationwide alihéghts in [the]
Policy belong to [the Owner],” and that the Owner “may assign any or all rights under [the]
Policy.”

While it is not entirely clear from thdmended Complaint who therdstee wasluring

the first two years of Plaintiffs’ participation in tAerangement, on or around April 15, 2002

! TheAmended Complainat times suggests that the Trustee during that period was Batnvigrchants Trust
Company, but at other points the Amended Compfaiggests that this was not the case.
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Community Trust Company (“CTC”) became the TrustéEhe Amended Complaint also
alleges that on or around March 20, 20GBat is, before CTC became Truste€TC
“executed”the Verification, which designated Jeanne Bonney, a Koresko assodate, a
“Appointed Signator” on behalf of CTC with “authority to sign Arrangenmretdted documents
on behalf of CTC. The Verificationfurther stated:

The trust empowers the trustee to exercise any and all rights associated with

owning life insurance policies and the trustee can exercise these rights without t

consent of the insured. These rights include but are not limited to: surrendering

the policy, withdrawing policy values, borrowing against the policy, transferring
ownership, and changing the beneficiary.

CTC also “executed” a document entitl€elistodial Agreement,” which purported to
“designat] the Koresko Law Firm as CTC’s agent and génefirm possession of the 1200
insurance policies CTC was to own as trustee” for benefit of the employer welfafé pkms
within the Arrangementincluding the Policy issued by Defendant on James and Mary
Cormans’ lives.The “Custodial Agreement” also gave the Koresko Law Firm the same “powers
listed in the Verificationi.e., the authority to change ownership and beneficiaries of the
insurance policies, surrender policies, and remove cash value through witlsdrawalicy
loans,”and also “[p]urpaed to release the Koresko Law [F]irm from any liability other than
liability arising from ‘willful or gross negligencel.]”

The Custodial Agreement and the Verification were both executed before CTC became
Trustee on April 15, 2002, and both documewvse provided to Defendarat some point after

March 20, 2002. The allegations of the Amended Complaint are that Nationwide kndvethat t

Verification was invalid and knew that the Custodial Agreement was incdsteoaiith the Plan

21t is alsounclear whether the Amended Complaint alleges that, upon becomifigigiee, CTC also became the
“beneficiary” of the Plan. The Amended Complaint alleges B@h@TC functioned as the “owner and beneficiary
of the polic[y] f/b/o [for benefit of] the [EAS Pig,” Am. Cmpilt. 11 39,100, and that it simply owned the padis

“as trustee f/b/o the polic[y] f/b/o the [EAS Pldnp. at 1 82.
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Documents and the truagreement.

Later that yearaccording to the Amended Complaint, Koresko or one of his associates
instructed Nationwide, based on the purported authority of the Verificatiooh&am@e the name
of the owner/beneficiary . to REAL VEBA TRUST DATED 3/D/95.” According to the
Amended Complaint, knowing that Koresko lacked the authority to make the changes,
Nationwide followed these instructions.

Sometime in 2009, Koresko requestiedt Defendant makeight loango himsecured
against the cash value of various policies in the Arrangement, including a loan for $578,777.52
collateralized by Plaintiffs’ Poligywhich was made on August 26, 200khe loan requests were
made byKoresko“the individual” in the “purported role of director-trustee of Penn Rubli
Trust,” who signed the loan applicaticas “Director— Trustee.” When Koresko requested the
loans, he also submitted to Defendant “an affidavit signed by Koresko that adsatrted€ no
longer existed as the result of a merger into Fdirmers & Mechants Trust Company] and
that F&M was subsequently removed in favor of Penn Public Trust as Trustee[,]” and that
Koresko “had the right to request the loan as the ‘sole Director of Penn Publi¢’ Titret
loans were made to “Single Employer Welfare Plan C O Pennmont Benefit SRvC.”

Three months after the loaecured by Corman’s Polieyasrequestedand then at least
one more time after that, Plaintiffs requested information fationwide and Koresko-
affiliated entities about the status of the Pchdyut Nationwide did not respond. Accordingly,
Plaintiffs did not learn of the 2009 loan until much latesemetime in mie2014. Plaintiffs filed

this lawsuit on August 31, 2017.

3 None of these documents were attached to the Amended Compladrthéhallegations in the Amended
Complaint as to what they say are taken as true for purpot®s énding motioto dismiss.
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I. LEGAL STANDARD
To overcome a motion to dismiss, “a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its faslectoft v. Igbal556
U.S. 662, 678 (2009). “A claim has facial plausibility when the pFipieads factual content
that allows the court to draw the reasonable inference that the defendari¢ i®lidbe
misconduct alleged.’Id. In determining whether a complaint satisfies this standard, a court
must first outline the required elementsen strip away legal conclusions from the complaint,
and finally decide whether the wailled factual allegations plausibly entitle the plaintiff to relief.
Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012). “The defendant bears the burden of showing
that no claim has been presentetiédges v. United State$04 F.3d 744, 750 (3d Cir. 2005).
Further, it bears noting that the Third Circuit has recently held that heighteaéihple
standards applicable in antitrust cases that require plaintiffs to péemluct beyond that which
is consistent “with a wide swath of rational and competitive business straiegyyibly 550
U.S. at 554, do not apply to ERISA plaintiffSweda v. Univ. of Pa923 F.3d 320, 326 (3d Cir.
2019) (declining to require a plaintiff “to rule out every possible lawful explanatiotiné
conduct he challenges”) (internal quotation marks omitted).
[I. ANALYSIS
A. ERISA Claims
Plaintiffs bring claims under both Section 1132(a)(2) and Section 1132(a)(3) of ERISA.
Theunderlyingreasorfor the dismissal oPlaintiffs’ ERISA claims in the previous complaint
wasthat Plaintiffs had failed to plead facts supporting Nationwide’s fiductatys Plaintiffs
have amended that deficiency. A discussion of fiduciary status and Plaintiéstach

allegations provides the framework to address each of Defendants additionadraigasto



why the ERISA counts should be dismissed.

i. The Amended Complaint Alleges that Nationwide was a Fiduciary

As relevant here, aentity is a fiduciary for purposes oRESA to the extent it “exercises
any discretionary authority or discretionary control respecting managememejgblpin[.]” 29
U.S.C. 8§ 1002(21)(A). Discretionary authority cannot be established by showing “mere custody
or possession over plan assetswithout more.”In re Mushroom Transp. Co., In@82 F.3d
325, 347 (3d Cir. 2004). Rather, the purported fiduciary must exercise “undirected” authority or
control. Srein v. Frankford Trust Cp323 F.3d 214, 221-22 (3d Cir. 2003nd, because
Plantiffs allege various distinct activities that could constitute violatiors fiduciary’s duties
under ERISA—including changing the policy beneficiary and trustee without authamizeud
issuing the loamn Corman’s Policy to Koreskoits important b note thafiduciary status is
“not an all or nothing concept”; an entity mayercisediscretionary control and thusaintain
fiduciary status for one activity but lack control and status for anottieat 221.

This key question-whether Plaintiffs have alleged that Defendant exercised
“discretionary control’—has already been addressed once in this caseman 347 F. Supp.3d
at 254-55. In their initial complaint, Plaintiffs had not adequately alldgatetionary control
as to eithechanging the name of the trustee or as to issuing the loan in question. The Court
explained that although Plaintiffs asserted in their briefing that Nationweteised fiduciary
control over the cash value of the Plan because “(1) Nationwide knows it did not payloahthe
funds to CTC because CTC did not exist at the time the loan was made; (2) Natiartuadlg a
paid the loan proceeds to Single Employer Welfare Plan C O Pennmont Benefit SRMQG)
Nationwide didnot even inform CTC or its successor, F&M, that the loan was requested or

made,” Plaintiffs faced the “threshold problem” that “[t]hey ha[d] not pleaded thetsarigheir
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Complaint.” Id. at 255 n.6.

Now, however, Plaintiffs do plead facts that suppioeir assertion that Defendant
exercised “discretionary control.” The two key changes between the firetmtotdismiss and
the currently pending motion to dismiss are as follows. First, in the briefing omsthedition
to dismiss, the parties ditbt direct the Court’s attention to the fact that CTC “executed” the
Custodial Agreement and Verifications on March 20, 2068veral weeks before the Amended
Complaint alleges that CTC became the Trustee on April 15, 2002. Second, theampédint
did not contain the allegation that Koresko represented himself as “Dire€tostee” and took
out the loaron the Policy as an “individuat.”

Applying those changes, the Amended Complaint has adequately pleaded that Defendant
exercised “discretionary otrol” as to the activities of changing the ownetrostee of the Plan
andas toissuing the loanlt alleges that the Trustee for the EAS Plan purchased from Defendant
the Policy insuring Plaintiff Corman’s life in early 2000, and that the Trustded?lan “owns”
the Plan and thus possessal fights in [the] Policy.” It also alleges that on about March 20,
2002, CTC executed the “Custodial Agreement,” which purported to designate the Kaaasko L
Firm as CTC'’s agent, and the “Verifications,” whighrported to give Koreskassociatethe
authority to change the owner of the Pldut it separatelhalleges that CTC was not the Trustee
of thePlanon March 20, 2002—CTC only became Trustee on April 15 of that year. Therefore,
the Amended Complaintgusibly states that the Custodial Agreement and Verifications were

invalid, that Koresko and his associates had no authority to instruct Nationwidentye ¢tha

41t is also worth noting that while the complaintsssue in th&Cormandecisions are similar in many respects to
the complaint filed and ruled on ktausknechainother case spawned by the Koresko scheeeeHausknechs34

F. Supp.3d at 669, they are distinct cases deddeztponse to distinct litigation positions andisgies adopted by
the respective defendants. Most importanthlausknechthe defendant attached various documents to its motion
to dismiss tht the Court could appropriately consider, including forms docunggtite transfer in trustee and
agency authoritysee Pension Ben. Guar. Corp. v. White Consol. Indus,,988.F.2d 1192, 1196 (3d Cir. 1993),
buthere the documents have not been agd@ither to the Complaint or to the motion to dsni
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name of the owner dreneficiaryof the PlanandthatNationwide had no authority &ffectuate
such a changeAs a resultNationwide exercised discretionary control by changing the owner
and trustee when it had not been instructed by an authorized person to do so.

Similarly, the Amended Complaint adequately pleads that Nationwide Vidsceary
with respect to issuing the loan. In addition to pleading that the Custodial Agtesmae
Verificationswere invalid, the Amended Complaint also states that Koresko took out the loan in
his own name, signing as “Directof+ustee.” Therefore, even assuming the Custodial
Agreement and Verification were valid, the loan could not have been issued béoamsaat
requested by an entity authorized by those documents (the Custodial Agreement acakidgerifi
only conferred authority on Jeanne Bonney and the Koresko Law Firm). And of course, to the
extent that the documents were invalid, the Koresko Law Firm also lackealgigatization to
take out the loan against the Policy. Consequently, Nationwide exercised alisayetiuthority
by allowinga stranger to the polieyKoresko—to do so. In sum, taking the facts in the
AmendedComplaint as trueNationwideshould not have changed the owner of the polibyt—
did, and should not have issued the loan to Koresko—but did. In doing so, itexercis
“discretionary controf.

Nationwide’s argument® the contrary are unavailing. doints tothe Plan Documents
statementshat any policy purchased “shall be owned by the Trustee” and “shall be a contract
between the Trustee and the Insurant the Policy’s languagdkat “[tlhe Owner has all rights
under [the] Policy.” Relying on those passages, Nationaadéends that ihadno basis to
refuse theCustodial Agreement and Verifications executed by CTC to change the owner and
beneficiary of thd”olicy, and no basis to refuse Koresko’s request for the loan. But this

argument only holds water if the Amended Complaint fails to plausibly allegthth@ustodial
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Agreement and Verifications were invalidkssuming they are invakdas has been adedaly
alleged—then the requests to change the owner/beneficiary and to issue the loan were made by
third partiesvho werestranges to the Plan and the Policy, not by wner Consequentlythe
requestsould have been refused by Nationwide. And even if valid, the Custodial Agreement
and Verification did not purport to give authority to Koresko as an individual. Therdfere, t
Amended Complaint pleads that the issuance of the loan was prohibited by the tirens of

Policy and the Plan Documents, andassultNationwide’s argumestmust fail >

ii. Statute of Limitations

ERISA actions ordinarily must “be commenced . . . after the earlier of” eitheyéans
after . . . the date of the last action which constituted a part of the breach oonfaatithree
years after the earliest date on which the plaintiff had actual knowledge o&#ud lmr
violation.” 29 U.S.C. § 1113Under that general rule, the parties agree that Plaintiffs’ slaim
would be timebarred because th&estaction potentiallyconstituting a ERISAviolation (the
$578,777.52 loan) occurred on approximately August 26, gfifat years before Plaintiffs filed
their Complaint)and Plaintiffsacknowledge they developed knowledge of the violation no
earlier thammid-2014(more tharthree years before they filed the Complaint)—meaning that the
earlier of the two possible limitations dates, approximately August 26, 2015, had passed by the
time Plaintiffs filed theiinitial complaint on August 31, 2017.

However the statute containgia@xception[IJn the case of fraud or concealment,” an
ERISA action “may be commenced not later than six yetes thie date of discovery of such

breach or violation.”ld. To trigger this “fraudulent concealment exception,” a defendant must

5 Defendant also argues that “even assuming that . . . the poftiba Custodial Agreement that purportedly
transferred ownership of plan assets is somehowalithand illegal’ . . . Plaintiffs &ge no plausible facts to
suggest that the entire Custodial Agreement islisthva his contention fails because the Amended @lamt
alleges that CTC was without authority to sign thet@iial Agreement at all, thus plausibly allegingttthe entire
document was invalid.
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have takerfaffirmative steps,” to hide the breach of dutgurz v. Phila. Elec. C996 F.3d
1544, 1552 (3d Cir. 1996).
Here, the parties diverge. Plaintiffs contend that the “affirmative steghidaht took
was—after having issued the loan to Koreskfa#ing to respond to Plaintiffs’ “inquiries” as to
the “status of the policy.” Defendant, on the other hamgljes thatthe terms of the Policy did
not permit itto share information with Plaintiffs.Deciding this issueltimately turns on
whether Defendant wasermitted(or even obligatédo respondbecause disregardirsgich an
obligation could be considered an act; but refusing to provide the information could not be
considered an affirmative act if the Policy expressly prohibited Defendamtpirovidingit.
Defendant was required to respond because “circumstances known to [a] fiduciary can
give rise to [an] affirmative obligatiortd communicate to the beneficiary] even absent a request
by the beneficiary."Glaziers & Glassworkers Union Local No. 252 Annuity Fund v. Newbridge
Sec., InG.93 F.3d 1171, 1181 (3d Cir. 1996). i duty to disclose material information is the
core of a fiduciary’s responsibilifyBixler v.Cent.Pa. Teamsters Health & Welfare Fyri®
F.3d 1292, 1300 (3d Cir. 1993), andnust be exercised “with the care, skill, prudence, and
diligence under theircumstances then prevailing that a prudent [person] acting in a like capacity
and familiar with such matters would use[,]” 20 U.S.C. § 1104(a)(1)(B). Famsshe dislosed
that are'’known to thefiduciary but unknown to the beneficiary, which the beneficiary must

know for its own protection.'Glaziers and Glassworker83 F.3d at 1182Here,Defendant

6 Defendant does not appear to contest testuming thability to furnish information existedhe refusal to
respond to Plaintiffs’ queries would constitutefitafiative steps.”And indeeda party’s failure to providaccurate
or completanformation that it was required to provide may satisfy the fulard concealmerdoctrine See

Bulger, 243 F.3d at 7889 (hoting that where defendants “thwarted” plainti#forts to “gain access to
information about the operations of the [p]lan,” the court could “netmastter of law [find] that no fraud or
concealment occurred”Ranke v. Sanefbynthelabo In¢436 F.3d 197, 204 (3d Cir. 2006) (explaining that
“responding to questions in a manner that diverted the bengfioien discovering a prior misrepresentation could
make the ‘fraud or concealment’ exception applicable”).
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processe@ loan requested by a stranger to the Policy (Koreskiactthat a “prudent person”
would have knownvas“material,” andthat the beneficiary needed to “know for its own
protection.” And once it is established that such a duty existed, it becomes dialettie
Amended Complaint alleges that Defendant engaged in an “affirmativentesttied to “exclude
suspicion”by shirking it. See Kurz96 F.3d at 1552Vlontrose Med. Grp. Participating Savs.
Plan v. Bulgey 243 F.3d 773, 788 (3d Cir. 2001An affirmative act can be as simple as
“responding to questions in a manner that diverted the beneficiary from discovering a prior
misrepresentatioh. Ranke 436 F.3d at 204 (describitig re Unisys Corp. Retiree Med. Benefit
“ERISA” Litig., 242 F.3d 497, 505 (3d Cir. 2001 hlere,theallegations in thémended
Complaintarethat Nationwide'excluded suspicion” by refusing to provide requested
information that the beneficianyeeded to know “for its own protectionThis allegatioris
sufficient at the motiorio dismissstage, to invoke the fraudulent concealment exception to the
statute of limitations.

Defendant’s arguments to the contrary are unavailing. Primarily, Defendant contends
that it had no choice whether to issue the loan and whether to respond tof®lguifies, and
therefore that it exercised no fiduciary control with respect to @gbeing the loan or providing
responsive information tBlaintiffs. But taking the Amended Complai true, Defendant’s
position is unavailing As already discussede Policy did not require Defendant to issue a loan

to a stranger of the Policy, nor did it require Defendant to, after having issuedriheshnise to

”While, as notedsupranote 2, the Amended Complaint is not entirely clear as to who tlefitiary of the Policy
was(the Trustee or the Plan) ahlapse is immaterial for purpose of this question becaugenteaded Complaint
alleges that Defendant informed neither CTC nor the Plan obéme To the extent CTC was the beneficiary,
Nationwide did not comply with its “affirmative dghtion” to @mmunicateGlaziers & Glassworker93 F.3d at
1181, and to the extent the Plan was the beneficiary, the Ameidepolaint alleges that, in addition to reneging on
its “affirmative obligation,”Defendant did not respond to the Plar@gquest for informain.
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provide informatiorthat would reveal it had done $o.

Defendant also religseavily on the wstrict court opinion irNagy v. DeWes&71 F.
Supp.2d 502 (E.D. Pa. 2011), ¢ negative implications of thaase bolster Plaintiffs’
position, not Defendant’sThat is becausdagyrelied on the fact that there was no “nexus
between the subject of the disclosure . . . and the activities that give rise . . .iafidtatus,”
id., but here, there is a direct nexus between authorizing a loan to a strangerotittharfel
failing to disclose that loan either to the insured or toTthestee.

Finally, Defendanairgueghat even if it took “affirmative steps” in breaching its
fiduciary duty to disclose material information about the illegal loan it had autdptird
failure triggered the statute of limitations in late 2009 when Plaintiffs first rezphegormation
from Defendant about the status of the Policy. Under the doctrine of fraudulerdlooerte
“[t]he statute of limitations is tolled until the plaintiff in the exercise of reablndiligence
discovered or should have discovered the alleged fraud or concealBatger, 243 F.3dcat
788. According to Defendant, after Plaintiff asked about the Policy and did not receive an
answer, “reasonable diligence” would have led Plaintiffs to discover the concealhadarg
the Amended Complaimb the light most favorable to Plaintiffs, Plaintiffs exercised reasonable
diligence. The Amended Complaint offers no reasonRtaintiffsto havebelieved in 2009that
a fraudulent loan had been issued. It does not follow from Defendant’s failure to provide
information about the status of the Policgwen if Plaintiffs believethat information should
have been forthcoming—that Plaintiffs necessarily had notice that an unwarrantbdddasen

taken out against the Poligy that anything was amiss beyond a failure to respond to the

8 To the extent that Defendant argues that even if it should notisgue the loarthe Policy did not obligate it to
communicate with Plaintiff, Defendant misses thenpoThe obligation to communicate flows from Dadlant’s
fiduciary status cra@ed by its exercise of discretion in issuing the unauthohimed—in other words, this
requirement is imposed by ERISA itself, not by tiodidy.
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request In any event;reasonable diligenceéboth generallysee, e.g.Bell Telephone Labs.,
Inc. v. Hughes Aircraft Co564 F.2d 654, 656 (3d Cir. 1977), and specifically in the fraudulent
concealment contexége, e.gWorkman v. A.l. DuPont Hosp. for Children of Nemours Fqund.
2007 WL 2173395, at *3 (E.D. Pa. July 27, 2007), is a question of fact. Reading the Amended
Complaintin the light most favorable to Plaintiffs,pteadssufficient facts to survive a motion
to dismiss.

Therefore, the fraudulent concealment exception apalidsheERISA counts will not
be dismissed on timeliness grounds.

iii. Defendant Arguments that it Followed the Terms of the Plan

Defendantalsoargues that Plaintiffs’ ERISA claimnder Section 1132(a)(8ils on the
merits. To state a claim under Section 1132(a)(2), a plaintiff must plead that (1) a iy
breached a duty, and (3) losses to the plan resulted from the breach. 29 U.S.C. 88 1;132(a)(2)
1109(a);see also Mertens v. Hewitt Asseé&f8 U.S. 248, 252 (1993Htansen v. Int’l Painters
& Allied Trades Indus. Pension Plag017 WL 4539217, at *12 (E.D. Pa. Oct. 11, 2017).

Defendanfirst argues that it was not a fiduciarjs already notedunderERISA, an
entity is a fiduciary if it is either named as such in the plan, 29 U.SL00&(a)(2), oras
relevant hereto the extent it “exercises any discretionary authority or discretionary control
respecting management of [the] plaid,’§ 1002(21)4). See also Merten®08 U.Sat252. As
Defendant is undisputedly not named as a fiduciary in the plan, the parties sgheover
discretionary control thddefendant exercisedn support of its position, Defendant relies on the
assertiorthat the Policy itself does not provide for Defendant to exercise any discrgtionar
control. But as discussed at lengthpraSection Ill.A.i, this argument misunderstands the

thrust of Plaintiffs’Amended Complaint. Plaintiffs do not contend thatRbkcy—or any other
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document—authorized Defendant’s actions; rather, the underlying argument Piaaggért is
that Defendantexercise[d] . . . discretionary contrali defiance othe Policy’s stricturesThat
is, Plaintiffs assert that Defendamsed its discretion by ignoring tRelicy’s termswhen
Defendant allowed a stranger to the Policy to take a loan against the Policy.

Second, Defendant argues that, even if it was a fiduciary, it did not breach argr§iduci
duty. Under ERISA as informed by the common law of trusee Cent. States, Se. & Sw. Areas
Pension Fund v. Cent. Transp., 472 U.S. 559, 570 (198%)lan fiduciaries are subject to a
range of specific dutgecharacterized variously asluding a duty of loyalty, a duty to take
action only for the exclusive benefit of the beneficiary, a duty to disclose cerfi@imation, a
duty to act with the “care, skill, prudence and diligence” of a “prudent” person, and a daty to a
in accordance with the documents governing the peee29 U.S.C. 81104(a)(1)Edmonson v.
Lincoln Nat. Life Ins. C.725 F.3d 406, 415-16 (3d Cir. 2018&)aziers & Glassworker93
F.3d at 1179-82. Defendant’s argument as to why it did not breach a fiduciary duty is lssentia
the same as its argument as to why it is not a fiduciary at all: It claims thanhtreded
Complaint does not “allege there was anything wrong with the processing of the loaff by itse
For the reasons already discussékde Amended Complairdlleges that the loan was processed
in contravention of the Plan Documents at the request of a stranger to thetptdnclearly
amounts to a breach of the duty to act as a “prudent” persongaotiter duties-this argument
fails.

Third, Defendant argues this alleged conduct did not cause any loss to the ptan.
asserts that the loss was caused by “Koresko’s conversion of plan assets for his persuotal use,
[Defendant]’s processing ofwalid loan request by a party with authority to make such a

request.” But, as with its arguments addressing fiduciary status and fiduciary duty, Defendant
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assumes that the loan request itself was vadid assumption that, taking tAenended
Complaintas tue, is inappropriate at this stage.

iv. Claim for Equitable Relief

Claims brought under Section 1132(a)(3) of ERI8&y only seek equitable reljete
Sereboff v. Mid Atl. Med. Servs., INn847 U.S. 356, 361 (2006), and Defendant argues that
Plaintiffs’ claim must fail because it seeks legal, rather than equiteblf. Under the Section
1132(a)(3) Count, Plaintiff requests

1. [Defendant] be ordered to:

a. Make full restitution of all losses stemming from the conversion of the cash
value of the insurance policy purchased f/b/o the EAS WBP;
b. Disgorge or make restitution of all fees, commissions or any other form of
compensation paid or profits made in violation of § 406 of the Act [29 U.S.C.
§ 1106]; and
c. Make full restitution of all profits that the EAS WB®uld have earned on
the converted funds;
2. [Defendant] be ordered to treat the insurance policy on Mr. Corman’s life &s if th
loan had never been taken. More specifically, [P]laintiffs request that [Defgndant
a. Forgive all indebtedness related to the Max Loan,;
b. Credit to the [P]olicy’s cash value the income that would have been earned
between 2009 and the present by the funds removed via the Max Loan; and
c. Calculate future premiums and maturity dates based on cash value credits
required by the relief requested in (a) and (b) abovel[;]

3. Plaintiffs be awarded attorney’s fees and costs; and

4. The Court award such other equitable relief as it deems appropriate.

This Court’s reasoning iHausknechtontrols. As this Court explained ausknecht
“[t]he usual distinction between an equitable and legal remedy is whether theryeisosought
against ‘'some specific thing . . . rather than . . . a sum of money generally.” 334 F. Supp.3d at
677 (quotingMontanile v. Bd. of Trustees of Nat'l Elevator Indus. Health Benefit, RlaH S.

Ct. 651, 658 (2016)). As to restitution in equity, such relief may be available “where money or

property identified as belonging in good conscience to the plaintiff [can] cleatisdszl to
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particular funds or property in the defendant’s possessiah (quotingGreatW. Life &
Annuity Ins. Co. v. Knudspb34 U.S. 204, 213 (2002)) (emphasis omitted)Hansknechtthe
plaintiffs requestedentical relieffor its Section 1132(a)(3) count as Plaintiffs here reqfoest
their Section 1132(a)(3) count—with the exception of paragraph 2 above. This Court cdnclude
on the one handhatthe Hausknechplaintiffs “identified a specific assetDefendant’s rights to
repayment of the loans it disbursed from the Policy—that yields a ‘specific block of/1fione
Id. at 678 (quotingsackman v. Teaneck Nursing C86 F. App’x 483, 485 (3d Cir. 2003)). But,
onthe other handhe Court concluded that the rest of the request for relldhusknechtinder
the Section 1132(a)(@punt—that is, the request for “disgorgement of fees, commissions, or
compensation of profits”was not cognizable because there was no reason to believe those fees
could be “traced to specifically identifiable funds in [the defendant]'s possesdd. (citing
Knudson 534 U.S. at 214). This Court therefore concluded that the Section 1132(a)(3) claim
would be dismissed “except to thet@nxt it seeks restitution of the Policy value\s to the parts
of the request for relief here that are identical to the request for reli@fusknecht-that is,
paragraphs 1, 3, and 4—the same conclusion holds here.

As for the relief sought in Paragraph #he request that Defendant “be ordered to treat
the insurance policy on Mr. Corman’s life as if the loan had never been takesurvives for
the same reason that the request for restitution of the Policy value suhvise®t for a “sum of
money gnerally” Montanile 136 S. Ct. at 657Rather it is a requesfor Plaintiffs’ Policy,
which is held “in [Defendant’s] possessioiy’, to be restored to the state in which it had existed
before Defendant’s allegedly wrongful actions. Theref@eggraph 2 of Plaintiffs’ requested

relief under the Section 1132(a)(3) claim survives as well.
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B. RICO Claims
Plaintiffs contend that Defendant is both directly and vicariously liable un@® Rind
Defendant argues that both contentions fail for varfeasons.

i. Direct Liability

To adequately plead a violation of 18 U.S.A.9%2(c), Plaintiffs must allege “(1) the
existence of an enterprise affecting interstate commerce; (2) that the defendanplegec vy
or associated with the enterprise; (3) tihat defendant participated, either directly or indirectly,
in the conduct of the affairs of the enterprise; and (4) that he or she pastidipatugh a pattern
of racketeering activity.”United States v. Parisd59 F.3d 790, 794 (3d Cir. 1998) (intdrna
guotation marks omitted). And to plead a violation of 18 U.S.C. § 1962(d), which covers
conspiracies to violate RICO’s substantive provisions (18 U.S.C. 88 196)(aMaintiffs must
allege “an endeavor which, if completed, would satisfy all of lbments of a substantive
[RICO] offense.” In re Ins. Brokerage Antitrust Litig618 F.3d 300, 373 (3d Cir. 2010)
(internal quotation marks omitted).

Defendant does not challenge in their motion to dismiss that the Amended Complaint

fails on all prongstather, itargues that Plaintiffeave not adequatepted a “pattern of

9 Defendant argues that all of Plaintiffs’ RICO claiare barred by the statute of limitations. Théustaof
limitations for RICO claims is four yearggency Holding Corp. v. MalleRuff & Assocs., Inc483 U.S. 143, 156
(1987). The statutory periodns from the date that Plaintiffs “knew or should have knowtheif injury,” and
“kn[ew] or should have known of the source of their injuriPfudential Ins. Co. of Am. v. U.S. Gypsum, 369
F.3d 226, 233 (3d Cir. 2004) (citirigprbes v. Eaglesqr28 F.3d 471, 485 (3d Cir. 2000)). Defendant argues that
Plaintiffs “should have known” about the injury and the sourcestieorior to August 31, 2033four years before
the initial complaint was filed-because Plaintiffs had inquired with Defendant altioait'status of the policy” prior
to that date. ThAmended Complainstates that in response to the inquiries, Defendant did not terawiy
meaningful information."This argument fails for the same reason the Cauntladed previously that Plaintiffs
have pleaded they exercised “reasonable diligence” in the ERI&&xt: The Amended Complaiatfers no reason
for Plaintiffs to have believed in 2009 that a fraudulent loahbdeen issued and Defendant’s failure to provide
useful information about theéatus of the Policy did not necessarily give Plffi;mnhotice that the valu® them of
the Policy may have been diminished by an unauthorized loan. fftiHer factual development may lead to the
conclusion that Plaintiffs “should have known” morehet time, taking thémended Complairas true, the Court
cannot come to such a conclusion at this stageeitittgation. Seesupra Section Ill.A.i.
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racketeering activity."That pattern is defined by statute as “requir[ing] at least two acts of
racketeering activity,” 18 U.S.C. 8 1961(5pmmonly referred to as “predicate agtsind
“racketeering activity,” also defined by statute, includes unlawful weefiand payments under
18 U.S.C. § 1954, and embezzlement crimes under 18 U.S.C. £664d8 1961(1).See also
H.J. Inc. v. Nw. Bell Telephone Cd92 U.S. 229, 242 (1989 émonstrating that each predicate
act need not target the plaintiffiRlaintiffSs Amended Complairddequately allegethat
Defendants are directly responsible for multiple violations of Section 664.

As with the arguments about Defendant’s fiduciary status in the ERISA contextpfome
the arguments the parties make Heaee already been addressed once, when the Court granted
Defendant’s motion to dismiss the initial complaiti.that opinion, the Court concluded that
Plaintiffs had not pleaded facts showing that the vafimarss were unauthorized or otherwise
wrongfully issued.Corman 347 F. Supp.3d at 256. Bat with the ERISAlaims the newly
pleaded facts in the Amended Complaint change the resulHeshort, because Plaintiffs
have now pleaded that the loansrerequested by a stranger to the glahey can establish the
“pattern of racketeering activity” that they were unable to establish before.

Section 664 prohibits, at the very least, “(1) the unauthorized (2) taking or appoopriat
(3) of benefit plan funds.’Mehling v. N.Y. Life Ins. Col63 F. Supp.2d 502, 508 (E.D. Pa.
2001) (citingUnited States v. Andreg628 F.2d 1236, 1231 (9th Cir. 1980)). Plaintiffs allege in
their Amended Complaint that making thgghtloans to Koresko secured by various policies in
the Arrangementonstituted violatios of Section 664. Defendant’s argument to the contrary,
that theAmended Complaint pleads no basis on which Defendant couldéiased the loan
requess, is unavailing for the reasons discussagdraSection Ill.A.i. The Amended Complaint

not only adequately pleads that the Custodial Agreement (which, accordtiagrttiffs, allowed
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the Koresko Law Firm to sign for the Trustee) was invalid, but that even if it had/ake, that

the Custodial Agreement did not make John Koresko the Trustee. Therefore, taking the
Amended Complaint as true, Defendant engaged in an unauthorized taking of funds by honoring
a request by a stranger to the Plan to take out loan ¢otiy.1°

i.  VicariousLiability

Plaintiffs alsocontendthatDefendant is vicariously liable for Koresko’s RICO violations
under principles of agency anespondeat superiorDefendant argues that the claim fails as a
matter of law for two reasons: (1) It asserts tiadtility under Section 1962(c) can only exist
where a defendant “actively” engages in criminal condud (2) It asserts that even if
respondeat superidrability were cognizable, it is limited to the employer/employee
relationship, rather than the principal/agent relationship that Plaintiffs al®gih arguments
are unavailing.

In Petro-Tech, Inc. v. Western Co. of North Ameri8a4 F.2d 1349 (3d Cir. 1987he
Third Circuit held thatespondeat superidrability is a viable theory under Section 196R
Defendant, however, does rgrapple withPetro-Tech and insteadirectsthe Court toReves v.
Ernst & Young507 U.S. 170 (1993), a Supreme Court opinion that does not acespeadeat
superiorliability. Rather Revesnterpreted the language of 1962t@naking it unlawful “to
conduct or participate, directly or indirectly, in the conduct of [an] entetpa$iairs through a
pattern of racketeering activity*as requiring a liable party to “participate in the operation or

management of the enterprise itself.” 507 U.S. at I8&endant argues thRevesmakes

10 plaintiff also asserts that Nationwide engaged@tizate acts by violating the akitkback provsions of 18
U.S.C.81954. Defendant responds largely by raising-$aetcific questions as to whether certain payments were
“bona fide,”seeUnited States v. Baron®09 F.3d 550, 578 (3d Cir. 2018r by raising arguments solely in its
reply brief and thus waiving thersge D’Aiuto v. City of Jersey Cjt007 WL 2306791, at *4 n.1 (D.N.J. Aug. 8,
2007);see also Laborers’ Int'l Union of N. Am., ARLIO v. Foster Wheeler Energy Cor@6 F.3d 375398 (3d

Cir. 1994). However, having established that the Amended Complaads sufficient predicate acts based solely
on Section 664, the Court need not reach the merits of theganjuments relating to Section 1954.
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clear that a defendant will not be held vicariously liable under Section 1962(s3 iindkyed a
central role in the alleged misconduct or benefitted fromMfiether or noRevessignificantly
narrowedPetro-Tech even under Defendant’s own interpretation of the cases (which tracks with
the interpretation of many courts to have cdestd the issuga party can be vicariously liable

if it “benefitted from” the misconductPetro-Tech 824 F.2d at 196Xkee alsdki

Semiconductor Co. v. Wells Fargo Bank, NAsk’'n 298 F.3d 768, 775 (9th Cir. 200BDavisv.

Mut. Life Ins. Co. of N, 6 F.3d 367, 379 (6th Cir. 1993). And Plaintiffs have adequately
pleaded thaDefendant benefited from the racketeering activity by generating increased sales,
interest on the allegedly illegal loans, premium payments, and reducing théddeefits

would ultimately be required to pay.

Defendant also argues that vicarious liability is limited to the employer/engploye
context. But it cites no case to support this proposittérhile most cases addressing vicarious
liability do occur in the employer/employee context, no court appears to have explicitly
contemplated that the theory would be limited to that context. And bewss®edeat superior
typically applies to broader principal/agent relationshipsyer v.Holley, 537 U.S. 280, 285-86
(2003) (“It is well established that traditional vicarious liability rules ordinaniake principals
or employers vicariously liable for acts of their agents or employees in the $dbpée o

authority or employment.”jf would be inapprogate to artificially narrow its application in this

11 Defendant also relies heily onthe district court opinion iSalvador v. Mazzoconé86 F. Supp. 528 (E.D. Pa.
1987) for the proposition that a liable entity’s roleish have been “active[.]” But, &alvadompredatesetro-
Tech the district court did not have the benefitiod Third Circuit’s declaration that vicarious likiyi is a viable
theory.

2 pefendant notes that the “only case that [it] could find tHetesges] the question of vicarious RICO liability in
the context of an insurer/broker relationship standghf®r. . . proposition . . . that RICO claims againstirers
based on vicarious liability for the actions of kecs will be dismissed.” That cagtinski v. Adelman1995 WL
669101 (N.D. lll. Nov. 7, 1995), aside from being a nearhy@arold distrid court opinion, hardly stands for the
proposition for which Defendants cite Rinskiis merely a case where the district court dismissed a &baim
vicarious liabilitybased on a complaint’s failure to plead sufficient fagtet based on any reasoning or even
suggestion that the underlying claim was nonviaie on the suppositiothat such vicarious liability claims
should categorically be dismisseldl. at *14.
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particular context.
For the foregoing reasons, the motion to dismiss will be denied.

An appropriate order follows.

July 11, 2019 BY THE COURT:

/ISIWENDY BEETLESTONE, J.

WENDY BEETLESTONE, J.
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