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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ERIC STAFFORD,
Plaintiff, CIVIL ACTION NO . 17-4010
V.
MICHAEL WENEROWICZ, etal.,
Defendants.
MEMORANDUM OPINION
Rufe, J. December B, 2018

Plaintiff Eric Stafford by and through his counséled suit againsState Correctional
Institution atGraterford(*SCI-Graterford”)employees (collectively, “DOC Defendant3’
Correct Caré&olutions(“CCS”) and its physician, Michael DellaVecchiand Wexford Health
SourcesInc. and two of its physicians (the “Wexford Defendaritsi)eging that he was
deprived of appropriate medical treatment for his eye condition during hiseratzma, which
led to permanent injury to his vision. TB®C DefendantandCCShave filed motions to
dismiss. The DOC Defendants’ motion will be granted in part and denied in part, and the moti
of CCS will be granted.

l. BACKGROUND 4
Plaintiff Eric Stafford was incarceratedS€FGraterford between 2001 and 2016.

Plaintiff alleges thatvhile he was imprisoned in or about 2001, he was misdiagrassed

1 The employees include Michael Wenerowicz, Cynthia Link, Gerald GalinsgléphickorszniakBob Grossman,
Barbara March, Barbara Heth®fficer Witmer, David Macellino, and Christopher Oppman.

2 Plaintiff voluntarily dismissed the claims against DellaVecchia.
3 As noted in a previous order, the Wexford Defendants have not yeséeedl.

4 Thefollowing facts, alleged ifPlaintiff's AmendedComplaint areconstrued in the light most favorable to
Plaintiff as the normoving party
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suffering from “sarcoidosj$when in fact he was suffering from undiagnosed “uvéitisrom
2013 until his release in 2016, Plaintiff alleges that he tqdesick calls multiple times per
week due to continuing eye- and visilated problemsut was only granted infrequent passes
to the infirmary, and was denied treatment. Plditlién began filing internal grievances
concerning his car@nd hewas eventuallyreatedat Wills Eye Hospitalwhere he received
doctor prescriptions and orders to attend medical visits and folfpmedical visits. He was
laterdeniedpermission to attenthosevisits, andwasdeniedtimely access to his prescriptions
without just cause. As a result, the delays he faced in obtapprgpriate meical treatment
for a serious conditiohave left Plaintiffin a permanent state of limdeand blurred vision.

Il. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(b)(6), dismissal of a complaintufior fa

to state a claim upon which relief can be granted is appropriate where affsdiain
statement” lacks enough substancdeémonstrate that he is entitled to refiefih determining
whether a motion to dismiss should be granted, the court must consider only those tpats alle
in the complaint, accepting the allegations as true and drawing all loge@rioes in favor of
the non-moving part§. Courts are not, however, bound to accept as true legal conclusions
framed as factual allegatiohsSomething more than a meessibilityof a claim must be
alleged; a plaintiff must allege “enough facts to state a claim to relief that is plausitde o

face.”® The complaint must set forth “direct or inferential allegations respecting all theahate

5 Bell Atl. Corp. v. Twombj\550 U.S. 544, 557 (2007).

6 ALA, Inc. v. CCAIR, In¢29 F.3d 855, 859 (3d Cir. 1994y v. Muhlenberg Call No. 074516, 2008 WL
205227, at *2 (E.D. Pa. Jan. 24, 2008).

"Twombly 550 U.S. at 555, 564.
81d. at 570.



elements necessary to sustain recovery usai@eviable legal theory® Deciding a motion to
dismiss, courts may consider “ordjlegations in the complaint, exhibits attached to the
complaint, matters of public record, and documents that form the basis of a ®aim.”
1. DISCUSSION

Plaintiff asserts claims in Count | for violations of the Eighth Amendment under
§ 1983 and claims in Count Il for deprivation of his right not to undergo cruel and unusual
punishment under the Pennsylvania Constitution. In response to the motions to dismig$, Pla
has withdrawn his claims against Defendants in Count Il for violatibtited®ennsylvania
Constitution'?

To state a claim under § 1983, a plaintiff must allege “the violation of a righteskloyr
the Constitution and laws of the United States, and must show that the alleged depriasition w
committed by a person acting under color of state fwPlaintiff must alleg that the person
acting under the color of law either “intentionally” violated his constitutiagats or acted

“deliberately indifferent” in violation of those right8.

91d. at 562 (internal quotation marks and citaiomitted).

10 pension Ben. Guar. Corp. v. White Consol. Indus., B&8 F.2d 1192, 1196 (3d Cir. 199Bypwn v.
Daniels,128 F. App’x910, 913 (3d Cir. 2005) (quotingimv. Bank of Am361 F.3d 217, 222 n.3 (3d C2004)).

11 plaintiff's heading in Count | notes that he is bringing a § 1983 claimvidtations of the Eightland Fourteenth
Amendments against all Defendants. As Plaintiff notes in his briefnlyeeferences the Fourteenth Amendment
because it “incorporates” the Eighth Amendment right to be free frorhamdeunusual punishment, so that it can
be enforceable against state and local governmé&stelle v. Gamble429 U.S. 97, 1002 (1976) (citation

omitted) (noting that the Eight Amendment’s right to be free from cruklLiaosual punishment applies to states via
the Fourteenth Amendment). The Court will therefore address Flaiokims inCount | pursuant to the Eighth
Amendment.SeeGannaway v. Berks Cty. Priso#39 F. App’x 86, 89 n.2 (3d Cir. 2011) (citibgtale v. Camden
Cty. Corr. Facility, 318 F.3d 575, 583 (3d Cir. 2003)) (noting tbases involving allegations of inadequatedical
care are typically reviewaghder the Eighth Amendment standard).

2p|'s Resp. to Department of Corrections Defs.’ Mot. to Dismiss [Doca22]n.1.

BWest v. AtkinsA87 U.S. 42, 48 (198&itations omitted)Gromanv. Twp. of Manalapam7 F.3d 628, 633 (3d
Cir. 1995).

1 See, e.gCty. of Sacrmento v. Lewis523 U.S. 833, 84314 (1998)
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A. DOC Defendants’ Motion to Dismiss

Plaintiff alleges that the DOC Defendants were deliberately indifferent teehisus
medical need, in violation of the Eighth Amendment. A prisoner’s Eighth Amendmentaright
be free from cruel and unusual punishment “imposes duties on [prison] officials, who must . . .
ensure that [the] inmate[] receivepjequate . . medical care, and must ‘take reasonable
measures to guarantee the safety of the inmat@[]JTo state a claim for denial of medical care
under the Eighth Amendment, a current or former prisonest plausibly allege thatmison
official has demonstrated “[1] deliberate indifference to [2] serious medical n€et&is
entails both an “objectivetlaim that the prisoner’s medical needs were sufficiently serious, and
a “subjective” illustration that a prison official acted with a sufficiently cukpabate of mind
through deliberate indifferendé. A prison official who is aware of a prisoner’s need for medical
treatment and intentionally refuses to provide it, or prevents a prisonerdéceiving needed or
recommended medical treatment, acts with deliberate indiffefénce.

1. Official Capacity Claims Against DOC Defendants
To the extent that Plaintiff alleges claims against DOC Defendants in their official

capacities, the Court finds thoakegations are barrdmy the Eleventh Amendmeft. The

15 Farmer v. Brennan511 U.S. 825, 832 (1994) (citations ¢ted). “The Eighth Amendment’s prohibition against
cruel and unusual punishment protects prisoners against the ‘unneeasbargnton infliction of pain.””Hamilton
v. Leavy 117 F.3d 742, 746 (3d Cir. 1997) (quotiitley v. Albers475 U.S. 312, 31Q1986)).

16 Estelle 429 U.S. at 104\atale 318 F.3d at 582.

7 Wilson v. Seiter501 U.S. 294, 298 (199Mitchell v. Gershen466 F. App'x 84, 86 (3d Cir. 20113ee also
Brown v. Thomasl72 F. App’x 446, 450 (3d Cir. 2006) (addsieg) that a prison official acts with deliberate
indifference to a serious medical need “when he knows of and disregardseaniex risk to inmate health or
safety”) (citingFarmer, 511 U.S. at 837)).

8 Rouse v. Plantierl82 F.3d 192, 197 (3d Cit999).

19 See Foye v. Wexford Health Sources, 65 F. App’x 210, 21314 (3d Cir. 2017) (citing numerous Third
Circuit cases that have held the Eleventh Amendment bars suit agati@stosrections employees in thefficial,
rather tharindividual, cgacities). Specifically, Plaintiff sueMichael Wenerowicz, Cynthia Link, Gerald Galinski,
Joseph Korszniak, Bob Grossman, Barbara March, Barbara Herbst, and Offioer Wh both their individuaand
official capacitiesfor monetary relief. Am. Compl 1 411.
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Supreme Court has held that a state official who is sued in his or her officialigapacit a
“person” within the meaning of § 1983, as an abrogation of the states’ Eleventh Amendment
immunity, thereby precluding actions for damag@sthe Third Circuit has explicitly held that
“[blecause SCiGraterford . . . [is] part of the executive department of the Commonwealth of
Pennsylvania, [its] employees share in the Commonwealth’s Eleventh Amendmantiiynto
the extent that thewere sued in their official capacitie$!” Thus,Plaintiff's allegations that
seekdamages against DOC Defendants in their official capacities for monetafareli
dismissed with prejudice.

2. Individual Capacity Claims Against DOC Defendant%?

Although they do not dispute that Plaintiff has a serious medical neddQiGe
Defendantseek the dismissal of thel®83 claims in Countdgainst thenin their individual
capacities for deliberate indifference becaihgeAmendd Complaint does not alledacts
related taheir personal involvement in the alleged wrongful condudte Court disgrees

i. Nurses as DOC Defendant$

To plead liability against a state official, a plaintiff must generally allege thaffibilo

waspersonally involved in the constitutional violation at isétiéd prison medicakmployee

maybe held tchave acted with deliberate indifference whieeeor shéprevent[ed] an inmate

20Will v. Mich. Dep't of State Policet91 U.S. 58, 65, 71 (19807l]t is not a suit against thistate]official but
rather is a suit against the official’s office. As such, it is no differemh fa suit against the State itself.”).

2! Dickerson v. SCI Graterfordt53 F. App’x 134, 137 (3d Cir. 2011) (citilgtts v. New Castle Youth Dev. Ctr.
621 F.3d 249, 254 (3d Cir. 2000

22 State officials sued in their individual capacities for damages are coewsighmrsons” under § 1983afer v.
Melo, 502 U.S. 21,3-31 (1991).

2 The nurses who allegedly work at SGtaterfordin the Amended Complairire Defendants Bob Grossman,
Barbara MarchandBarbara HerbstAm. Compl. {1 8L0.

24Rode v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988).
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from receiving recommended treatment for serious medical néadBeliberate indifference

also may be shown whehatemployee “den[ies] reasonable requests for medical treatment . . .

and such denial expose[gldintiff] to undue suffering or the threat of tangible residual
injury.” 28

Plaintiff adequatelylleges that the prison nurseghibiteddeliberately indifferent
conduct toward him while he was incarcerated. Upon information and Belef nurses were
“responsible for providing medical care to inmates, reviewing medical re@rdsupervising
medical personnel?® According to the Amended Complaint, Plaintiff alleges that the nurses
failed to providePlaintiff with treatment, despite hsick call request$® Even after Plaintiff was
ultimately provided medical care at Wills Eye Hospital, wheredteived doctor prescriptions
and orders to attend medical visits and follogvmedical visits, the nurses allegedly cancelled
these visits and would deny him timely prescriptiwithout just causé® Construing these
allegations in favor of Plaintiff as the non-moving paRlgintiff has stated a claim for

deliberate indifference against the nurses, regarding his serious medisl ne

25 Monmouth Cty. Corr. Institutional Inmates v. Lanza884 F.21 326, 34647 (3d Cir. 1987{internal quotation
marks and citation omitted)

261d. (internal quotation marks and citation omitted).

27 The Third Circuit has long established that wedladed allegations that survive a Rule 12(b)(6) motion also
include “facts alleged oimformation and belief Melo-Sonics Corp. v. Crop842 F.2d 856, 859 (3d Cit965)
(emphasis added$ge alsdvicDermott v. Clondalkin Grp., Inc649 F. App’x 263, 26468 (3d Cir. 2016)
(“[P]leading upon information and belief is permissible ‘[w]here it barshown that the requisite factual
information is peculiarly within the defendant’s knowledge or cdntra .”) (citations omitted).

28 Am. Compl. 11 €10.
221d. § 25.

301d. §127-32. Although these paragraphs do not specifically refer to specific defenttetsan reasonably be
read as directed to all of the DOC Defendants.



ii. Non-Medical DOC Defendants?

Plaintiff must similarly allege¢hat the normedical DOC Defendants had personal
involvement in deliberately indifferent conduct, but through their supervisory riblisswell
establishedh civil rights actions thaliability may not be predicated on the operation of
respondeat superiof® If a plaintiff asserts deliberate indifferencedgtate official with a
supervisory role, a plaintiff must either allege (1) the state official “Bsiegdl and maintained a
policy, practice or custom which directly causeddbaestitutional harm,” or (2) the state official
“participated in violatindthe] plaintiff's rights, directed others to violate them, or, as the persons
in charge, had knowledge of and acquiesced in their subordinates’ violations.”

Plaintiffs Amended Complaint sufficiently states a cldondeliberately indifferent
conduct aginst all noamedical DOC DefendantsAs Plaintiff's sarcoidosis condition
progressed, the namedical DOC Defendants alseere involved in denying his requests for
treatment despite turning in sick calls, and failing to permit Plaintiffier treatment and
medication after his visit to Wills Eye Hospitdl. These delays in implementiiis post-
visitation treatment plans, along with the prolonged delays in providingéuscation, caused

Plaintiff to suffer permanent limited and blurred visi8nTheir participation, eithethrough

31 The nonmedical DOC Defendantsho allegedly work at S@Graterfordin the Amended Complaistre Michael
Wenerowicz, Cynthia Link, Gerald Galinski, Joseph Korszniak, Officem@fit David Mascellino, and Christopher
Oppman.Am. Compl. 11 47, 1213.

32 Rode 845 F.2cat 1207 (citingParratt v. Taylor 451 U.S. 527, 537 n.3 (1981ampton v. Holmesburg Prison
Officials, 546 F.2d 1077, 1083d Cir. 1976)).

33 Santiago v. Warminster Twi29 F.3d 121, 129 n.5 (3d Cir. 2010) (quothaiyl. ex rel. J.M.K. v. Luzerne Cty.
Juvenile Det. Ct.372 F.3d 572, 586 (3d Cir. 200@)terations omitted) Simply alleging that supervisors had
constructive knowleége based orheir occupational role will not sufficeRarrish v. Corizon Health, IncNo. 15
1813, 2016 WL 4123937, at *4 (E.D. Pa. Aug. 3, 2016) (citagty v. Cty. of Montgomerilo. 124335, 2014 WL
830282, at *7 (E.D. Pa. Mar. 4, 2014)).

34 Am. Compl. 1R4-25, 2732.
351d. 11 3537.



direct action othrough directing others to violate Plaintiff’s rights, satistles pleading
standarc®

Further, ach of the nommedical DOC Defendants also allegelblped establish and
maintaina policy, practice or cusi, which directly causedlaintiff's Eighth Amendment
violation. According to the Amended Complaint, their roles include “overseeing allestaft|
Graterford as well as all policies, practices and customs,” including rhedrea and
“overseeing loweranking correctional officers . . . and enforcing and maintaining [those]
policies, practices, and custonté.’As a direct and proximate result of their policies, practices
and customs, which Plaintiff alleges were “adopted with deliberate inditfeyePlaintiff was
denied the necessary treatment for his serious medical HfeBgsalleging thenature of their
roles, and considering thRtaintiff's claimsincludetime periodsn which he was not being
treated by any medical personf®Plaintiff has sificiently stated a claim against the ron
medical DOC Defendants.

B. Motion to Dismissof CCS

CCS arguethat Plaintiff has not sufficientlgledfacts concerningrey policy, custom, or

practiceof CCSthat caused Plaintiff's injurie® The Courtagreeghat Plaintiff has not

adequately allegeddaim of deliberate indifferencagainst CCS.

3¢ Seel.anzarq 834 F.2d at 347 (“Deliberate indifference is [] evident where prisaciaiff erect arbitrary and
burdensome procedures that ‘result[] in interminable delays andtautiénials of medical care to suffering
inmates.”) (citation omitted).

37 Am. Compl.q1 47, 1213.
381d. 7 42.

39 See, e.gSpruill v. Gillis, 372 F.3d 218, 236 (3d Cir. 2004) (“If a prisoner is under the care of medieat®x. .
a nornmedical prison official will generally be justified believing that the prisoner is in capable hands.”).

40 CCS also argues that Plaintiff’s claim is untimely, but the Court ¢atetermine at this time that the claims are
barred.

Congress has not codified a statute of limitations applicable to suitefeinttication of civil rights, and has
instead‘determined that gaps in federal civil rights acts should be filled by stat@talong as that law is not
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Section 1983i&bility against a municipal entityannot be based on a theory of
respondeat superiasr vicarious liability*! the same applies to a private comparovjaing
medical services to inmates at state facilitied\ private companynay be liablethoughiif a
plaintiff allegesfacts to state a claim that, with deliberate indifference to the consequences, a
defendant had a policy, custom, or practice, and that the policy, custom, or practice caused the
constitutional violation at issué?® To satisfy the pleading standardlaintiff “must identify a

custom or policy, and specify what exactly that custom or policy #fas.”

inconsistent with fedetdaw.” Pearson v. Sec’y Dep't of Cos775 F.3d 598, 602 (3d Cir. 2015) (quotidgrdin

v. Strauh 490 U.S. 536, 538 (1989)). For claims brought under § 1983, federal courts apgpétuteof

limitations for personal injury actions in the state vehiire cause of action arodé€ach v. Hosg589 F.3d 626, 634
(3d Cir. 2009). Because the Pennsylvania statute of limitations fosanaéinjury action is two years, the statute
of limitations for § 1983 claims arising in Pennsylvania is two yelats(citing 42 Pa. C.S. § 5524(28avage v.
Bonavitacola 180 F. App'x 384, 385 (3d Cir. 2006).

The Third Circuit has repeatedly held that Pennsylvania’syeew statute of limitations for persosiajury claims,
when applied to § 1983 actions, shoulddiked while an inmate exhausts administrative remedlaskson v.
Rodriguez 728 F. App’x 78, 79 (3d Cir. 2018). Under the continuing violations doctripkjrtiff can sue for
actions that occurred outside the limitations period if “a defendanttbuctrs part of a continuing practice” and
“the last act evidencing the continuing practice falls within the limitatjeriod.” Reyes v. Sauerg53 F. App’x
138, 140 (3d Cir. 2011) (citingowell v. Palmer Twp263 F.3d 286, 292 (3d Cir. 2001)).

Further discovery would be necessary to determine whether the exhaustion miadtive remedies and the
continuing violations doctrine were properly implemented by Plaintifbliche statute of limitationglue to the
Amended Complaint’s dearth of aggecific dates in which Plaintiff pursued these tolling theories. Thusyuid
be improper to conclude at this stage that the statute of limitations barsffailatims. Jackson 728 F. App’x at
79; Powell v. WetzeNo. 122455, 2016 WL 8731445, at *8 (M.D. Pa. Sept. 13, 2016)

4 Monell v. N.Y. City Dep’t of Soc. Sen436 U.S. 658, 691 (1978).
42 SeeSims v. Wexford Health Sourc€85 F. App'x16, 20 (3d Cir. 2015)

43|d. (citing Natale 318 F.3d at 5884); see alsaChimenti v. Pa. Dep't of Cost, No. 153333, 2017 WL
3394605, at *11 (. Pa. Aug. 8, 2017) (finding th&tonellliability may be extended to private corporations
operating under a contract with the statech a<CCS).

4 McTernan v. City of York, Pa564 F.3d 636, 658 (3d Cir. 2009) (citation omittes#e alsad. (notingthat the
pleading standard requires a “showing,” as opposed to a “blanttiassef entitiement to relief”) (citation

omitted). For purposes of meeting this standartipalicy’ exists when a municipal decisiomaker with final
authority issues an official proclamation or edikelly v. Borough of Carlisle622 F.3d 248, 263 (3d Cir. 2010). A
“custoni exists when prractices of state officials [are] so permanent and well dettleo virtually constitute law.”
Id. (internal citations omitted). To prove policy or custom, a plaintiff must deirate “that a [decisiemaker] is
responsible either for the policy or, through acquiescence, for thercs@hambers v. Sch. Dist. of Phila. Bd. of
Educ, 587 F.3d 176, 193 (3d Cir. 2009) (internal quotation marks and citations @mitte

9



Here Plaintiff fails toadequéely allege a ompany policy, custom, or practiagainst
CCSfor providing inadequate medical cat@CS contracted with S&&raterford to provide
health care services to its inmafésRather than specifyintpe policies and customsf CCS as
Plaintiff did with the noAmedical DOC Defendants, the only statement that the Court can
liberally construe in favor dPlaintiff is when Plaintiffalleges “As a direct and proximate result
of theDefendantsactions, omissions, policies, practices and customs, all committed or adopted
with deliberate indifference, Plaintiff was denied necessary treatmentsfsetious medical
needs ...

A complaint must contain more than “conclusory” statements regarding a private
healticare provider’s policy, custom, or practice, to survive a motion to di$riSsven that
the non-medical DOC Defendants allegedly were involved in the policies and cggieensing
the inadequate medical treatment of its inmates, and that Plaintiff provides ndlegatioas
against CCS, the Court canrgterminefrom the Amended Complaithat CCS had separate

policies and customs from those of SCI-Graterford, which also had its own nurses. Thus,

without morefactual support as to whether the alleged inadequacies melical care were the

4 Am. Compl. 1 17.
46 Am. Compl. 1 42.

47 Sims 635 F. App’x at 20 (“Even construing his complaint liberally, acceptimgaintiff]'s statements as true
would have resulted in circular reasoning. etsnplaint stated that [privatesalticare provider] had an open
practice, policy, or custom of deliberate indifference . . . . His statemeaxttsfrherely repeated this.”).
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result ofa policy, custom, or practiad CCS*® Plaintiff has failed totate a claim against
CCcs?®
C. Leave to Amend

The Third Circuit has held that civil rights cases, the Court must allow amendment
unless doing so would be inequitable or futleThe Court will permit Plaintiff to file a curative
amendment with respect to his deliberate indifference claims against C@S, Count | wilbe
dismissed without prejudice agatCCS

V. CONCLUSION

For the foregoing reasons, the DOC Defendants’ motion to dismiss is gnaupizd and

denied in part, and the motion to dismiss of CCS is granted. Plaintiff is granted ledaato f

Second Amended Complaint. An order follows.

48 SeeWilliams v. Wexford Health Sources, lndo. 163629, 2016 WL 7156395, at *6 (E.D. Pa. Dec. 7, 2016)
(providing various district court cases that have found allegations tatusory to state Monellclaim, and

holding that “[t]here is [] no indication that these alleged inadequaciesameae the result of policy or custom as
compared to individual decisionmaking®ee alsdtankowski v. Farley251 F. App’x 743, 748 (3d Cir. 2007)
(holding that a private company providing medical care inside a priagmat be held liable for the “coitsttional
violations committed by its employees, unless [it] has adopted a poléxytjger or custom that caused the
constitutional violationslleged”) (citations omitted).

49 CCS also argues that Plaintiff's claims for punitive damages sheulisnissd. A plaintiff cannot recover
punitive damages under § 1983 unless a plaintiff demonstratesatdgfdndant acted with reckless indifference,
which has been equated to a deliberate indifference to a substantial riskad sarm.Farmer, 511 U.S. 8836
(holding that “acting . . . with deliberate indifference to a substaiglabf serious harm to a prisoner is the
equivalent of recklessly disregarding that rislsgg alsd-eldman v. Phila. Hous. Autt3 F.3d 823, 833 (3d Cir.
1994) (citingSmth v. Wade461 U.S. 30, 56 (1983)jiriding that punitive damages may be assessed in a § 1983
action when the defendant acted with evil motive or intent, or witHagglor callous indifference to the plaintiff's
federally protected rights). Since Plaintiff has failed to allege deliberdiféerence against CCS in his Amended
Complaint, Plaintiff also has failed to allege reckless indifferenceuiitige damages at this stage.

50 FletcherHarlee Qrp. v. Pote Concrete Contractors, In482 F.3d 247, 251 (3d Cir. 2007).
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