BECK v. CNO FINANCIAL GROUP, INC. et al Doc. 21

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MURIEL BECK, :
Plaintiff, : CIVIL ACTION
V.
CNO FINANCIAL GROUP, INC., et al., No. 17-4300
Defendants. :
MEMORANDUM
Schiller, J. June 14, 2018

Muriel Beck sued her former employer, CNO Financial Grdng., alleging that it fired
her in retaliation for her filing an OSHA complaint and seeking unemploymentesmaton
after she took medical leau® connection with a bug infestation in her workplageck claims
that CNO'’s action violated Pennsylvania public poliDgfendantdiled a Motion to Dismiss,
arguing thatthere is no Pennsylvania public policy to supportkBe©SHA-based claimand
that even if there ighe claim is precluded under Pennsylvania |&aer the reasons discussed

below, the Court disagrees, and Defendamistion is denied

BACKGROUND

Beck began working in CNO’s Philadelphia call centeAugust 2016. (Second Am.
Compl.[SAC] 1 8.)In March 2017, Beckand four of her cavorkers began noticing numerous
bug bites on their bodiesld( f 9-10.) According to Beck, lie call center hadignificant
problems with micebed bugsand other pestsso much so that CNO hired a pest control
companyto treat theoffice monthly. (d.  11.)

Beck filed a complaint with the Occupational Safety and Health Administré@&iHA)

regarding thebed bugsand significant mouse droppingdd.(Y 12.) She also saw her doctor
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about her bug bites, witrected her to take medical leave for two weeksil March 27, 2017

(Id. § 13.)Beck notified her supervisor that she would be takngglicalleave, and he approved
telling her to take leave until she was ableeiurn (Id. 17 14 17.) However, because Beck was
an hourly worker, she would not receive wages during her medical leave uni@ssiGdirance
provider approved. Id. § 18.) Because of this, Beck applied for and received partial
unemployment compensatiotd.( 19.)

Beck did not return to work on March 27 becasbe continued to suffer from thoeig
bites. (d. 1 20.)On March 312017, CNO fired Beck.Iq. 1 23.)It informed her thashe was
being terminatedbr “abandonmentdf her work from March 20 to March 23d() Beck alleges,
however, that CNO had previously approved her medical leave request through Marah 27 a
permitted her to extend the leave period if necess@gdy § 24.) According to Beck,her
termination was actually retaliatidor her OSHA complaint and partial unemployment claim
(Id. 125.) Sheclaims that CNQeceived notice abothand wasunhappy. id. 11 21+22.)

Beck initially suedCNO, the manager of its human resources department, and several
John Doe defendant&€Compl. (ECF No. 1) -2.) She has amended her complaint twice after
CNO filed motions to dismiss the first two complain(SeeECF Nos. 9, 16.)Jn her Second
Amended ©mplaint,Beckasserts a clainfor wrongful dischargdased orPennsylvania public
policy related to her OSHA complaint and unemploymasrhpensatiomlaim. Defendants now
include CNO Financial Group, CNO Services, LIEankersLife & Casualty Co.andthe John

Doe defendants.



. STANDARD OF REVIEW

In reviewing a motion to dismiss for failure to state a claim, a district court rocspta
all well-pleaded allegations as true and draw all reasonable inferences in favor of the non
moving party.SeeBd. of Trs. of Bricklayers & Allied Craftsmen Local 6 of N.J. Welfare Fund v.
Wettlin Assocs.237 F.3d 270, 272 (3d Cir. 2001). To survive a motion to dismiss, a complaint
must allege “enough facts to state a claim to relief that is plausible on itsBadeAtl. Cop. v.
Twombly 550 U.S. 544, 570 (2007). Although the federal rules do not impose a probability
requirement at the pleading stage, a plaintiff must present “enough dactse a reasonable
expectation that discovery will reveal evidence of the necessdamgent[s]’ of a cause of
action.Phillips v. Cnty. of Alleghenys15 F.3d 224, 234 (3d Cir. 2008). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court o tth&reasonable
inference that the defendant isblia for the misconduct alleged®shcroft v. Igbal 556 U.S.
662, 678 (2009). If the court can only infer “the mere possibility of misconduct,” the complai
must be dismissed because it has failed to show that the plaintiff is entitled toFelikdt v

UPMC Shadyside578 F.3d 203, 211 (3d Cir. 2009).

1. DISCUSSION

Pennsylvania has an “extremely strong” presumption that albn-contractual
employment relationships aatwill. McLaughlinv. Gastrointestinal Specialists, In@50 A.2d
283 287(Pa. 2000) Thus, employees generally have no cause of actiowrfamgful discharge
However, Pennsylvania courts have recogniaedery limited exception to this rulef the
terminationthreatensa clear mandate of Pennsylvania public poliEyg. Weaverv. Harpster

975 A.2d 555, 563Pa. 2009)Pennsylvania gblic policy “is to beascertained by reference to



[Pennsylvanialaws and legal precedents and not from supposed public inte3b&tK’ v. Siney,
716 A.2d 1231, 1237 (Pa. 1998).

Beck claims that ér firing violated Pennsylvania public polieyith respectto boththe
filing of her OSHA complaint and her application for unemployment ben&f@kendants argue
that Beck’s wrongful discharge clainacks anexus toa clearly establisheBennsylvania puiz
policy, and that eveif a public policy existed the existence of statutory remediaader the
Occupational Safety and Health Act (OSH Act) and the Pennsylvania WorkercamahuDity
Rightto-Know Act (PWCRA)precludes her clairhThe Court considers these two arguments in
turn, and finds that there is publolicy to support Beck’s clairand that the statutory remedies
do not preclude her claim.

A. Pennsylvania Public Policy

Courts in this district havéound thatPennsylvanigoublic policy isthreatenedf an
employer fires an employee for engaging in protected activity underOH Act. See
Chiaradonna v. Rosemont ColCiv. A. No. 061015, 2008 WL 282253, at *7 (E.D. Pa. Jan. 31,
2008) Wetherhold v. Radihack Corp, 339 F. Supp. 2d 670, 682E.D. Pa. 2004).In
Weherhold thecourtlooked tothe PWCRA, whichinstructs that it iSto be read in conjunction
with” the OSH Act to ascertainthis public policy. Wetherhold 339 F. Supp. 2d at &8The
PWCRA, a Pennsylvania state, ‘clearly implicates and defines theulgic policy of
[Pennsylvania].ld.

The PWCRAcontains an anietaliation provision that states that “[nJo employer shall

dischar@ or caug to be discharged, or otherwisiscipline or in any manner discriminat

! Defendants dmot seekto dismiss Beck’s claim that she was fired in retaliation for
filing a partial unemployment compensation claim. Pennsylvania courts reeogmongful
discharge claims based on retaliationiarkers’ assertion of rights to unemployment benefits.
Highhowse v. Avery Transp660 A.2d 1374, 1378 (Pa. Super. Ct. 1995).
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against, an employee because the employediladsa complairit or engaged in other activity
protectedunder the PWCR. 35 P.S. § 7313(akee also Wetherhal®39 F. Supp. 2d at 678
(noting that thisprovision barsemployers“from terminating an empj@e as a result of the
employee$ complaint or protest regarding harmful and unsafe conditions in the worplace
This provision teflectsthe same public policy expressed by the federal government [ithder
OSHAct].” Wetherhold 339 F. Supp. 2d at 68%pecifically, 8 7313(aparallelsthe OSH Acts
antiretaliationprovision, which prohibits an employer from firing or @isninating againsan
employee because she filed a complamder the statute. 29 U.S.C. § 660(c)(1).

The antiretaliation provisions in the PWCRA and the OSH Act are significantly similar.
Because of thisthe Court agreesvith the Wetherholdcourt that the PWCRA establishes
Pennsylvania public policyparring employers from retaliating against employe#® file a
complaint under either the PWCRA or the OSH./A¢e Wetherho)d339 F. Supp. 2d at 682
(“The PWCRA must be read in conjunction with the OSH Act and the termination of an
employee for filing a complaint under either of those laws, with eitreeapplicable federal or
state agency, is a violation of the PWCRAThus, Beck’swrongful dischargelaim based on
Defendants’ alleged retaliation ftweer OSHA complaint is supported by Pennsylvania public
policy.

B. Statutory Remedies

Defendantsalso aguethat Beck’s wrongful discharge claimust be dismissed because
she had statutory remedies availalhelerthe OSH Act and the PWCR# vindicate her rights
Defendantsassertthat Pennsylvania courts recognize common law wrongful discharge claims
basd on public policy only where there is no statutory remédgfs.” Mot. to Dismissat 5

(citing Darlingtonv. Gen. Ele¢.504 A.2d 306, 318 (Pa. Super. Ct. 1986).)



This argument finds some support Bennsylvaniaaselaw.Seg e.g, Darlington, 504
A.2d at 318 (‘Pennsylvaniaecognizes a cause of action for wrongful discharge ‘amlthe
absenceof a statutory remedy .””); Jacques v. AKZO IHtSalt, Inc, 619 A.2d748, 753 (Pa.
Super. Ct. 1993}“It is well-settled that the courts will nohtertain a separate common law
action for wrongful discharge where specific statutory remedies arealaled). However, a
more thorough examination tfe casas leads the Court to conclude tHa¢fendants'statement
of the law is incomplete, and th#te availability of remedies under th@SH Act and the
PWCRAdoes noprecludeBeck’s wrongfuldischarge claim

Many of the casge addressing the statutory remedy limitatiorvdnanvolved wrongful
discharge claimbased on th&ennsylvaia Human Relations AdPHRA). See, ., Clay v.
Advanced Computer Applications, In659 A.2d 917, 918 (Pa. 1983%/olk v. Saks Fifth Ave.,
Inc.,, 728 F.2d 221 (3d Cir. 1984l appears to be wetllettled that the PHRA, by its terms
precludes a common law wrongfiischarge claimClay, 559 A.2dat 918 Weaver 975 A.2d at
567 n.10. Outside of that ciaxt, the caselawegardingstatutory remedieis limited.

However, another Pennsylvanigase suggests toe&hCourtthat Beck's claim is not
precluded by the available statutory remedies.Field v. Philadelphia Electric Co.the
Pennsylvania Superior Court allodve&a common lawwrongful discharge claim based @m
alleged retaliatoryiring in connection withthe federal Energy Reorganization AERA). 565
A.2d 1170, 1182 (Pa. Super. Ct. 1989). The plaintitisnedthatthey werefired from theirjobs
at a nuclear plaribecaus one of thenreportedviolations of Nuclear Regulatory Commission
regulationgo theCommissionas he was required to do under the ERRat 1180.0n appeal,
the defendants arguetthat the plaintiffs were barred from bringing a wrongful discharge claim

becausehe ERA provided a statutory remedy. The defendagited on Clay, in which the



PennsylvanisSupreme Courtejected a wrongfutlischarge claim based on a violation of the
PHRA becausgit said,the PHRAprovides anandatory administrativeomplaint proceduteSee
Clay, 559 A.2d at 919. The defendants asked the d¢ouHield to treat the ERA administrative
complaintprocedureassimilarly exclusiveand dismiss the plaintiffs’ wrongful discharge claim
Field, 565 A.2d at 1181.

TheField courtrejected the defendants’ argumant held thithe plaintiffs could assert
a wrongful discharge clairdespite the existence of administrativecomplaint procedura the
ERA. Id. at 1182 The court basedhis holding ontwo important differences between the
complaint procedures in the ERA and ®ERA. First, the court explaingdwhile “the PHRA
provides that an employeeright to be free from prohibited discriminatishall be enforcable
as set forth in the PHRAthe ERA states that'an employee who has been discharged fo
reporting NRC violationgnay file a complaint with the Department of Laboidd. at 1181
(internd quotation marks remove@mphasis added)he court concluded from the ERAIse
of permissive language thah contrast to the PHRAts complaintproceduré'was not intended
to be the exclusive means of enforcing the ERA.”

The second differendée court observeldetween the two statutes was with regarth&
administrative bodieghey designatedto handle employee complaints In the PHRA, the
Pennsylvania legislaturereated a “special administrative body designed to deal solelyith
prohibited discriminatior’ 1d. This demonstrated legislativepreference to have discrimiina
claims adjudicatedby the agencyather tharthe courtsld. Meanwhile, @ similar agency was
created under the ERAInstead, the Department of Labor was given authority to handle

complaints Id. Since the Department of Labor did not have special expertise in resolving ERA



violations, the court concluded that Congress did not infendhe adminstrative complaint
procedure to be theole avenue available émngdoyees to bringetaliation omplaints Id.

Because of these distinctions between the ERA and the PH#AField court
determined thathe existence of statutory remedyn the ERA did not preclude employees from
bringing wrongful discharge claims based on public patetgted to the ERAM.

In this case, Beckled a complaint under the OSH Act, not the ER¥awever,theField
court’s analysiss highly persuasivénerebecauselte language othe OSH Act largely parallels
the ERA’s languagewith regardto retaliation andthe administrativecomplaint procedure.
Compare29 U.S.C. § 660(c) (OSHKct) with 42 U.S.C. 5851(b) (ERA). Like the ER&e OSH
Act provides that an employee who believes that her rights under the statute érauaaged
“‘may” file a complaint 8 660(c)(2).Moreover,the OSH Act, like the ERA did not create a
special administrative body to “deal solely with prohibited discrimindtidd. Instead, it
likewise gave theDepartmentof Labor authority tanvestigatecomplaints.ld. Nothing in the
statute suggests Congraestendedfor the Departmento employspecial expertisen resolvirg
allegations of retaliatiarCf. Field 565 A.2d at 1181.

In short,the sameonsiderationshe Field courttook into account imllowing a wrongful
discharge clainrelated to the ERAare equally relevanto the OSH ActBecause othis, the
Court concludes thaPennsylvania courts wouldllow a wrongful discharge action based on
violations of the OSH Act.

As Defendantsiote, the WCRA alsoprovidesa stautory remedyto employeeslleging
retaliation (Mot. to Dismiss at 5 (citing 35 P.S. § 7314pwever,the PWCRAremedy
essentially parallelthe OSH Acts and the ERA’sin thatit provides thaan employeémay file

a complaint with the PennsylvaniaDepartmentof Labor and Industryegarding a retaliatory



discharge, and gives the Departmauthority to investigate complaintSee35 P.S. 88 7313-14.
Thus, theaboveanalysis applies to the PWCRA as well, éimel Courtbelieves thd-ield holding
would also extend to this statute.

Beause the Court finds that the holding Fireld extendsto the OSH Act and the
PWCRA, Beck’s wrongful discharge claim is not precluded by the statutory remibdiethese

laws provide.

V. CONCLUSION

The PWCRAestablishes Pennsylvania public poli@gainst allowing employers to fire
employeesn retaliationfor filing a complaint alleging violations of either the PWCRA or its
federal counterpart, the OSH A8ecaus of this, and becausiee OSH Act and PWCRAadnot
provide exclusive remedies, the Court holds that Beck has stated a@dendantsMotion to

Dismiss istherefore denied. An appropriate Order will be docketed separately.



