MACVAUGH v. COUNTY OF MONTGOMERY Doc. 7

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MICHAEL A. MACVAUGH,

Plaintiff,
V. CIVIL ACTION NO. 17-4568
COUNTY OF MONTGOMERY,
Defendant.
MEMORANDUM OPINION
Rufe, J. March 27, 2018

Plaintiff Michael A. MacVaugh, 811 dispatcher working for the County of
Montgomery alleges thathe Gunty violated provisions of themericans with Disabilities Act
(“ADA”), ! the Pennsylvania Human Relations Act (“PHRA3Nd the Family Medical Leave
Act (“FMLA”) ®in terminating his employment in light of himgoing struggle with Crohn’s
disease Specifically, Plaintiff raises disability discrimination, retaliation, and hostilekwo
environment claims under the ADA and the PHRA, as wellratafiation claim under the
FMLA. The Guntyhasmovedto dismiss, arguing that Plaintiff failed to exhaust administrative
remedies and failed to state a claim upon which relief candrged For reasons that follow,
theMotion will begranted in part and denied in part.

I. BACKGROUND

TheComplaint alleges the following facts, which are assumed tadedor purposes of

the Motion to Dismiss. Plaintiff worked for theCountys Emergency Services Departmasta

911 dispatcher fonine years—from 2007 to 2016. Plaintiff generally worked two to three days

142 U.S.C. § 1210%t seq.
243 Pa. Stat. § 9581 seq.
$29 U.S.C. § 2601t seq.
* Compl. at [1.6-18.

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/2:2017cv04568/535574/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/2:2017cv04568/535574/7/
https://dockets.justia.com/

each week in twelvdour shifts> In May 2008, Plaintiff was diagnosed with Crohnisese—a
chronic, autoimmune disorddrat causes “extreme abdmal pain, diarrhea and fevers,” and
requires lifelong medicatreatmen® As a result of his Crohn’s disease, Plaintiff applied for and
received intermittent FMLA leaviecom the County on March 5, 2011, December 9, 2011, and
December 9, 20132.

In November 2013, Plaintiff experienced a “flare-up” of his Crohn’s diseasestisted
hospitalizatiorf On November 24, 2013, he emailed his supervisors to inform them that he
would be out sick because of the flare2uplaintiff requested FMLA leave, but did not raee
a decision on his request, and was instétdl for “excessive absenteeidni Plaintiff also
requested a transfey a position that was “more administrative in nature,” buttthissferwas
denied™* Plaintiff applied for two other positions with the County that would have required him
to work eight-hour shifts as opposedwelve-hour shifts, but was not awarded either positfon.

In 2015, Plaintiff experieced further complications withis Crohn’s disease, and
underwent major abdominal surgery that required him to be out of work for a fiovithen he
returred to work he was peritted to temporarily work eight-hour shifts, ldben went backo

his regular twelvéhour shifts** It was after thisurgerythatother employees began treating

®1d. at 1 19.
®1d. at 1 2425.
"1d. at 1 39.
®1d. at 1 26.
°1d.

191d. at 17 29, 3132. Plaintiff alleges that although the County later informed him thaisssive absenteeism
citations would be removed from his employment file, these citatiors iweluded in his file as of his termination
in 2016. Id. at 7 33.

1d. at 134.
21d. at 7 35.
31d. at 7 41.
1%1d. at 7 2-43.



Plaintiff differently and excludingim from trainings and meetings because he was “stch’
February 2016, Plaintiff underwent double hip replacement surgery, necessitatienltbgra
complication of his Crohn’s disea&e.

Plaintiff alleges that upon his return to work after his hip surgery, he expetience
problems with his coworkers and supervisors. For example, one supervisor chastised him f
raising a concern during a meeting, and another warned him “that he needsdh his
etiquette on the dispatch raditl.”In July 2016, he was called into a meeting with two of his
supervisors where he was “warned that he was out of his seat too much and too long” and that
his breaks would be monitorédl. The following month, Rintiff was called into the office and
told that his coworkers thought he was sleeping on the job. Although Plaintiff informed his
supervisors that he was not sleeping but was instead suffering from dry eye praséeciated
with Crohn’s disease, heas sent home for allegedly sleepifigOn October 16, 2016, Plaintiff
applied for FMLA leave, but did noeceive a respongé Rather, on October 24, 2016, Plaintiff
was again accused of sleeping on the job and was termfttated.

OnFebruary 9, 201, Plaintiff filed adualchargewith thePennsylvania Human
Relations Commissioand theEqual Employment Opportunity Commission (“EEOCihd

shortly thereaftereceived a righto-sue letter from the EEOC.

21d. at 7 4-46.

%1d. at 7 47.

71d. at 1 4950.

181d. at 7 54(internal quotation marks omitted)
91d. at 1 5556.

21d. at 11 6962.

#1d. at 1164, 6879.



IlI. LEGAL STANDARD

Dismissal for failure to state a claim is appropriate if the complaint fails to alleige fac
sufficient to establish a plausible entitlement to reffefn evaluatinga motionto dismiss for
failure to state a claim under Federal Rule of Civil Procedure 12(b)(6) ot ‘Take[s] as true
all the factual allegations of the [complaint] and the reasonable inferenceartiiz drawn
from them,” but “disregard[s] legal conclusions and recitals of the elementsaoka of action,
supported by mere conclusory statemeftislistead, to gvent dismissal complainimust
“set out sufficient factual matter to show that the claim is facially plausilé& claim has
facial plausibility when the plaintiff pleads factual content that allows the codrate the
reasonable inference that the defendant is liable for the misconduct afféged.”
[11. ANALYSIS

A. Exhaustion of Administrative Remedies

Defendantontenddslaintiff did notexhaust his administrative remedescause he
failed to timely file hisADA and PHRA claims® “A plaintiff must exhaust all required

administrative remedies before bringing a claim for judicial refiéfThis includes timely filing

22 seefFowler v. UPMC Shadysid&78 F.3d 203, 2101 (3d Cir. 2009) (citingell Atl. Corp. v. Twombjy550 U.S.
544 (2007) and\shcroft v. Igbal556 U.S. 662 (2009)).

% santiago v. Warminster Tw529 F.3d 121, 128 (3d Cir. 2010) (quotlgbal, 556 U.S. at 678) (internal
guotation marks omitted).

% Fowler, 578 F.3d at 210 (citation and internal quatatinarks omitted).
% Santiagg 629 F.3d at 128 (citaticend internal quotation marks omitted).

% Unlike Plaintiff's other statutory claims, “the FMLA does not requirplaintiff to pursue administrative remedies
before filing a complaint in federal cdli Thomas v. St. Mary Med. Gt22 F. Supp. 3d 459472 n.19E.D. Pa.
2014) (citations omitted). Therefore, Defendant’s failure to exhagstrent relates only to Plaintiff’'s ADA and
PHRA claims.

?"Mandel v. M & Q Packaging Corp706 F.3d 157, 163 (3d Cir. 2013) (internal quotation marks and citation
omitted).



a charge of discrimination witthe PHRC and the EEOC before bringing ditFor a charge to
be timely, the plaintiff must normally file his charge of discrimination with the EE@@n180
days after the alleged unlawful employment practice took pfaéelowever, in a ‘deferral
state’ such aBennsylvania, that is, a state which has a state or local law prohibiting theepractic
alleged and established or authorizing the state or local authority to graekaekef from
practices prohibited under the ADA, the plaintiff has not 180 but 300 days from the date of the
alleged unlawful employment practice in which to fiés] charge of discrimination with the
EEOC.® The EEOC will then investigate the charge, and, if warranted, will issghtacisue
letter allowing the plaintiff to initiate a private action.

Plaintiff dualtfiled a charge with the PHRC @the EEOC on February 9, 201The
Court therefore looks to conduct occurring from April 15, 2016 to February 9, 2017. The
Complaint alleges thaturing this period, Plaintiff had returned to work after his second major
surgery, and began experiencing problems with his coworkers and supervisors. niae exa
July 2016, Plaintiff was called into a meeting with two of his supervisors durindn\Wwhigvas
criticized for taking frequent and long bathroom breaks, and was warned thatals \woaild
be monitored During this period, Plaintiffvas criticized for his “etiquette on the dispatch
radio,” despite nevereceiving such a critique for more than eight years on th&jom August
2016, Plaintiff was called into a supervisor’s office and was accused to sleepingamn the

Although Plaintifftried to explain to his supervisors that he was not sleeping but was instead

242 U.S.C. § 12117(a) (applying the administrative enforcement proceafufke VII of the Civil Rights Act of
1964, 42 U.S.C. § 2006g to ADA claims).

% Gloecklv. Giant Eagle, In¢.176 F. App’x 324, 32-26 (3d Cir. 2006) (citing 42 U.S.C. § 2006¢e)(1)).

%0 peter v. Linctn Tech. Inst.Inc, 255 F. Supp. 2d 41426(3d Cir. 2002)citing 42 U.S.C. § 20008(e)(1);
Seredinksi v. Clifton Precision Prods. Cé76 F.2d 56 (3d Cir. 1985))The extension athefiling time to 300
days is effective regardless of whether the plaintiff ever files a chatiyehiauthorized state agencyd.

3 Compl.at T 54.
321d. at 1150-51.



suffering fran dry eye problems associated with Crohn’s disease, he was sent*hGme.
October 16, 2016, Plaintiff applied for FMLA leave, but did not receiglecasionon his
application. Instead eight days laterPlaintiff was again accused of sleeping on theajud was
terminated®® To the extent that these facts allege claims under the ADA and PHRA, these
claims will not be dismissed fdailure to exhaust administrative remedies.

Although the above-mentioned conduct occurred within the 300-day time period,
Plaintiff also seemgo allege Defendant should be held liablediscrete actthat occurred years
before. SpecificallyPlaintiff appears tasserthat, in 2014, he applied for three open positions
with the County for jobs thatere more administrativi@ nature to accommodate his disability,
but that he was denied these transférslo the extent that Plaintiff seeks to state an ADA
PHRA claim based on these transfers, such a claim would be untimely, and will be eisihiss

B. Failureto Statea Claim

1. Disability Discrimination, Retaliation, and Hostile Work Environment
Claimsin Violation of the ADA and PHRA (Count 1)

a. Disability Discrimination
To plead grima faciecase of disability discrimination under the ARAPHRA? “a

plaintiff must show that he is (1) disabled within the meaning of the ADA, (2) céoripethe

31d. at 1 5556.
341d. at 7164, 6879.
%1d. at 7134-35.

% The Complaint does not specify a date with respect to two of the three jdiersanentioned aboveSeeid. at |
35. The Court will afford Plaintiff the opportunity to amend the Clampwith respect to theselj transfers to
include the relevant dates in an effort to demonstrate that his claims IpaseDefendant’s denial of the transfers
were timely. However, if Defendant’s denial of Plaintiff's transfer esgsioccurred more than 300 days prior to
the filing of the charge with the EEOC, claims based on these transfer reqilielsesecluded See Mercer v.
SEPTA608 F. App’x 60, 63 (3d Cir. 2015) (“A reasonable accommodation request istianen@ccurrence rather
than a continuing practice, and theref, does not fit under the continuing violations thédi(gitation omitted).

3"The ADA and PHRA are “interpreted coextensivelgdstellani v. Bucks Cty. Municipaljt351 F.App'x 774,
777 (3d Cir.2009).



essential functions of his job with or without reasonable accommodation, and (3) saffered
adverse employment action as a result of discrimination based disability.”®

Here,Plaintiff stated that he suffers from Crohn’s disease, wtoehts have recognized
as a disability within the meaning of the ADA He has also alleged that he was able to perform
the essential functions of his job as a 911 d@dpatwhich includes receiving 911 calls,
providing aid, and connecting callers to the appropriate first responders, witthoutwi
reasonable accommodatith For examplePlaintiff performed his duties as a 911 dispatcher for
more thareightyears without incident. He also suggekhatthe reasonable accommodation of
temporarily reducing his shift from twelte eight hoursllowed him toreturnto work shortly
after undergoing surgery related to his Crohn’s dis&€ageirthermore Plaintif alleged that he
suffered an adverse employment actigrbeing terminatetiased on hidisability.*> Despite
explaining to his supervisors that he suffered from dry eye symptoms as aasuti®ffis
Crohn’s disease, he was fired after being falsetyised of sleeping during his sHittHe also

allegal that his terminatiomccurred shortly after he requested FMLA le&yélaintiff,

therefore has stated a claim for disability discrimination under the ADA and PHRA.

3 Feliciano v. CocaCola Refreshments USHc., 281 F. Supp. 3d 58592 (E.D. Pa. 2017) (citinGhaner v.
Synthes204 F.3d 494, 500 (3d Cir. 200@aul v. Lucent Technologies, In&é34 F.3d 576, 580 (3d Cir. 1998)).

39 See Ruder v. Pequea Valley Sch. D0 F. Supp. 2d 377, 393 (E.D. RA11) (“Several district courts have
found that Crohn’s disease, whioften results in difficultontrolling one’s bowels and eliminating waste, is a
disability under the ADA.”) (citing cases).

0 SeeHohiderv. United Parcel Sery574 F.3d169, 191(3d Cir. 2009)“[The ADA] does not prohibit
discrimination against any individual on the basis of disability, bua, general rule, only protects from
discrimination those disabled individuals who are able to perform,anitfithout reasonable accomnatidn, the
essential functions of the job they hold or de§ireemphasi®mitted; see alsdNhite v. United Parcel SepNo.
07-2464, 2008 WL 389578 at *89 (finding that the plaintiff had failed to show that he could perform teergwml
functions d his jobas a full time package car driyer

“LCompl. at 11 423.
421d. at 1179, 81
“31d. at 71 5556.

4 See Isley v. Aker Phila. Shipyard, In275 F. Supp. 3d 620, 628 (E.D. Pa. 2017) (finding that there must be a
causal connection between the plaintiff's termination and his disability

7



b. Retaliation

To state a retaliation claim under the ABAPHRA,the employee must allege (1) a
protected employee activity, (2) an adverse employment action, and (3) accaunsaition
between the protected activity and the adverse attion.

Accepting all factual &gations as true, Plaintiff has plausibly stated a claim for
retaliation under th&DA and PHRA First, Plaintiff alleged that he engaged in protected
conduct by taking FMLA leave on several occasions due to his Crohn’s disease nehidad
time spentecovering from major abdominal and hip surgeftfePlaintiff also submitted a final
FMLA leave request to his supervisors on October 16, 2016. Second, Plaintiff stated that he
suffered fom an adverse employment actioa, terminationafter submitting this final FMLA
leave request’ Third, Plaintiff alleged a causal link between his final request for FMLA leave
and his terminatiof® In fact, his firing occurred a mere eight days after his leave retjuets.
also has pleadddcts suggesting that his supervisors were increasingly antagonisicisolam
leading up to his termination, stating that his supervisors chastised him in front oivbrkers,
warned him about taking inappropriately long breaks, and falsely accused hinpofgiae the
job. ThusPlaintiff has stated a claim for retaliation under the ADA and PHRA.

c. HostileWork Environment
To make out a hostile work environmteclaim under the ADAr PHRA a gdaintiff must

allege that: (1) he is a qualified individual witldigability under the ADA, (2he was subject to

5 Krouse v. Am. Sterilizer Col26 F.3d 494, 500 (3d Cir. 199Kurylo v. Parkhouse Nursing & RehabirCLP,
No. 17004, 2017 WL 1208065, at *6 (E.D. Pa. Apr. 3, 2017).

6 Compl. at 1 39.

" See Schneider v. Workz23 F. Supp. 3d 308, 315 (E.D. Pa. 20(®ting that the plaintiff had alleged that he
suffered an adverse employment action by being terminated).

“8 SeeBernhard v. Brown & Brown of Lehigh Valley, In€20 F. Supp. 2d 694, 703 (E.D. Pa. 2010).

9 Sedid. (stating that the plaintiff's firing “a mere eight days after his regfe additional leave” was sufficient to
state a claim for retation under the ADA and PHRA).

8



unwelcome harassment, (3) the harassment was basesidisalbility or request for an
accommodation, (4) the harassment was sufficiently severe or pervaalter the conditions of
his empbyment and create an abusive working environment, and (5) the employer knew or
should have known of the harassment and failed toptakapt, effective remedial aoti.>

The “severe or pervasive” elemertures conduct that is sufficiefito alter the
conditions of fhe plaintiff's] employment and to create an abusive working environmérin”
determining whether a work environment is sufficiently abusive stilaocourtslook at all the
circumstancesncluding “the frequency of theéiscriminatory conduct; its severity; whether it is
physically threatening or humiliating, or a mere offensive utteranceyhather it unreasonably
interferes with an employ&ework performance

In this case, the Complaiatleges that after returrgrfrom his second surgery, Plaintiff
was chastised in a meeting, was criticized aboutdiiguette on the dispatch radiovas called
into his supervisor’s office where he was warned about being “out of his seat too emcbds
told that his breaks would be monitor&dPlaintiff also alleged thate attempted to take FMLA
leave, but instead of being granted this requestsupervisors falsely aceed him of sleeping
on the job and fired him® Taken together over the fingightmonth periodrom Plaintiff's

second surgery leading up to lesmination these actions suggest the type of “severe or

0 Lowenstein v. Catholic Health Ea820 F. Supp. 2d 639, 645 (E.D. Pa. 2011) (citing/alton v. Mental Health
Ass’n of Se. Pal68 F.3d 661, 667 (3d Cit999)).

*1 See Walton168 F.3d at 6667 (equating the hostile work environment analysis in Title VIl and the ADA)
Newman v. GHS Osteopathic, Iitarkview Hosp. Diy.60 F.3d 153, 157 (3d Cir. 1995) (“In the context of
employment discrimination, the ADA, ADEA and Title VII all serve thene prpose—to prohibit discrimination

in employment against members of certain classes. Therefore, it$dtaivthe methods and manner of proof under
one statute should inform the standards under the others as well.”).

2 Harris v. Forklift Sys.Inc., 510 U.S. 17, 23 (1993).
3 Compl. at 7 4%0, 54.
*1d. at 1 5556.



pervasive” décriminatory conduct thabald create an abusive or hostile work environnient.
For purposes of the Motion to Dismig¥aintiff has stated laostile work environment claim
under the ADA and PHRA.

2. Retaliation in Violation of the FMLA (Count I1)

“Courts have recognized that the FMLA creates two essentially distinascatis
action.”® First, an interference claiprohibitsan employefrom actingto “interfere with,
restrain, or deny the exercise of or the attempt to exercise, any right” segunedAzt>’
Second, aretaliation” or “discrimination’claim makest unlawful for an employer tdischarge
or in any other manner discriminagainst the employee for exercising, or attempting to
exercise, his FMLA rights®

“To state a claim for FMLA retaliation, an employee must allege that (1) flyglged in
protected conduct; (2) [he] suffered an adverse employment action; and (3) the adtiers
was causally related to the request for leaVeX plaintiff may establish a causal link between
the protected right and the adverse employment decision by temporal proxievigence of

antagonistic condué “As with other retaliation claims, the Court utilizes the burdhifting

5 Compare Lowensteii820 F. Supp. 2d at 647 (concluding that the employer’s repeated warninigs for t
employee’s six absences during a amenth period, coupled with other discipline anagotipn of the employee’s
notes from her doctor, considered together, stated severe or pervasive tmsthteta hostile work environment
claim), with Ballard-Cater v. Vanguard Gr., 703 F. App’x 149, 152 (3d Cir. 2017) (concluding that remarks such
as “I forgot you were deaf,” and “we just said that you weren't listehamong a few others made over the course
of three years, were not severe or pervasive for the heianpajred paintiff to prevail on a hostile work
environment claim under the ADA).

*% peter,255 F. Supp. 2dt438 (citations omitted).

> Thomas 22 F. Supp. 3dt472 (citing 29 U.S.C. § 2615(a)(Hayduk v. City of JohnstowB886 F. App’x 55, 59
(3d Cir. 2010)).

*81d. (citations omitte)l Count Il alleges “discrimination and retaliation” under the FML@ompl. at 11.Because
“discrimination” and “retaliation” areombined intmne type of FMLA claim, the Court will cotrse the pleading
as alleging on&MLA claim for purposes of resolving this Motion.

* Feliciang, 281 F. Supp. 3dt 594.
® Marra v. Phila. Hous. Auth497 F.3d 286, 302 (3d CR007).

10



framework set forth by the United States Supreme Cowfcidonnell-Douglas Corp. v. Gregn
411 U.S. 792 (1973)*

Here, Plaintiffallegedlyengaged in protected conduct by requesting leave on October 16,
2016, due to complications with his Crohn’s dise€&selowever Plaintiff suffered an adverse
employment action when he was terminated on October 24,°3046 his firing occurred a
mere eight days after his leave reqiésind he pladel facts suggesting that his supervisors
were becoming increasingly hostile towards him by chastising hinom &f his coworkers,
monitoring his restroom breaks, and falsely accusing him of sleeping on teRtdintiff has
also alleged a caudank to statea FMLA retaliationclaim.

C. Amendment of the Complaint

Plaintiff has requested leaveamend the Complaint-ederal Rule of Civil Procedure
15(a) provides that the Court shoufde€ly give leave [to amendfhen justice so require§®

Among the grounds that could justify a denial of leave to amend are undue delay, bad faith,

®1Koller v. Riley Riper Hollin & Colagreca850 F. Supp. 2d 502, 511 (E.D. Pa. 2012) (internal quotation marks and
citation omitted).

2 Compl. at 1 39.See Erdman v. Nationwide Ins. €882 F.3d 500, 509 (3d Cir. 2009) (“Simply put, this Court
has never held that an employee fired after requesting FMLA leave but iefdeave begins cannot recover for
retaliation . . . . Accordingly, we interpret the requirement that an eepltake’ FMLA leave to connote
invocation of FMLA rights, not actual commencement of leaveé also Koller850 F. Supp. 2d at 511To
demonstrate that FMLA leave was taken, an employee need not actually cominedeese, but must merely
invokethe leave.”).

%3 See Koller850 F. Supp. 2d at 5112 (“With respect to the adverse employment decision requirement,
termination may be deemed an adverse employment decision for thisgUrpg@sernal quotation marks and
citation omitted).

% See Lichtenstein v. Univ. of Pittsburg Med. (881 F.3d 294, 307 (3d Cir. 2012) (finding that the plaintiff's
termination Iss that one week after she invoked her right to FMLA leave was suffioiestablish causatiorgee
also Fitzgerald v. Shore Memorial Hosp2 F. Supp. 3d 214, 233 (D.N.J. 2015) (finding that the plaintiff's firing
just five days after her absence frarork “qualifies as unusually suggestive timing and provides a caukal lin
between the plaintiff's absence and her termination) (internal tiprotaarks and citation omitted).

85 Compl. at 11 4%0, 5456,64. SeeSzostek v. Drexel UnjWo. 122921, 2013 WL 4857989, at *9 (E.D. Pa.
Sept. 11, 2013) (concluding that there was no causal link between thecagivgleyment decision and the request
for FMLA leave on summary judgment, finding that the evidence denadedtthat no other emplee made any
comments to the plaintiff about his FMLA request and, in fact, he wasiesged to reapply for FMLA leave).

® Fed. R. Civ. P. 15(a)(2)

11



dilatory motive, prejudice, and futilit/. “[A] district court need not grant leave to amend if
‘the complaint, as amended, would fail to state a clainmuyttich relief could be granted®
Here, amendment of the Complaint may not be futile, as it could clarify whethetifPda
claims based on Defendant’s denial of the requested job transfers were fiedelith the
EEOC. Therefore Plaintiff mayamend consistent with thanitations set forth in thisgnion.
V. CONCLUSION

For the reasanset forth above, Defendant’s Motion tesibisswill be granted in part
and denied in partPlaintiff will be granted leave file an amendedmplaint, in accordance with

the limitations set forth in this opiniorAn appropriate order follows.

®"n re Burlington Coat FactorBecurities Litig 114 F.3d 1410, 1434 (3d Cir. 1997).

% Kundratic v.Thomas 407 F. App’x 625, 630 (3d Cir. 2011) (quotiBbane v. Fauve13 F.3d 113, 115 (3d Cir.
2000)).
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