UMANSKY v. MELTON INTERNATIONAL TACKLE et al Doc. 50

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ELLEN UMANSKY,

Plaintiff,

CIVIL ACTION
V. NO. 17-4712

MELTON INTERNATIONAL TACKLE,
INC.,

Defendant.

OPINION
Slomsky, J. October 22, 2019

l. INTRODUCTION

Before the Courare two Motions filed bypefendant Melton International Tackle, In(.)

aMotion for an Order Vacatinf] Default Judgment Pursuant to Fed. R. Civ. P. 60(b) (Doc. No.
33),and(2) aMotion to Quasha] Writ of Execution (Doc. No. 34)Defendant filed the instant
Motions on April 22, 2019seekingOrdersto vacatethe Default JudgmentDoc. No. 30)entered
in favor of PlaintiffEllen Umanskyandto quash th&Vrit of Executionon the JudgmerfDoc. No.
32). On March 7, 2019, the Court held a hearing on Defersiddtions. SeeDoc. No. 40.) At
the hearing, counsel for the parties presented arguments in support of thetivegmesitions,
and following the hearing, both parties submitted supplemamaiorandums (SeeDoc. Nos.
47, 48.) After consideration of tlmunselsarguments and the ifilgs of record, the Court will
deny Defendans Motiors.

Il. BACKGROUND

This caseresultedfrom a disputeaboutthe purchaseshipment, and return of higind

fishing reelsthat Plaintiff purchaseftom Defendant She contendthat Defendant misled her
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about theeturn policy, overcharged her for shipping costs, and failed to réfieqdirchase price
of merchandis¢hat she neer received. Théollowing factsexplain Plaintiff’s claims in more
detail®

In December 2016, Plaintiffecidedo purchase fishing reels to gift as Christmas presents.
(Doc. No. 13 at 3.) On December 21, 20%becalled Defendant, &ig-game fishing supply
company,and spoke with one adfs sales representativesld.] Also on the call was Plaintif
friend, George Barnard, whosheenlisted tohelphercoordinate the purchaseld.) Barnard, a
former fishing reel retailer, letheconversatiorandacted aseragent. Kd. at3-4.)

The record makes clear tHaarnardtried to ensure thaPlaintiff could return the fishing
reels First, Barnard advised Plaintiff torder the fishing reels isilver, their standard color.Id.
at 4.) Second, Barnarthformed Defendans sales representative that Plaintiff intended to
purchase the fishing reels as Christmas presents and that the fishinganeakseahto be returned.
(Id.) And third, Barnard instructethe sales representative to send the fishing reels without fishing
lines installed so that they would remairaitnew” condition andecapable ofetum, if necessary.
(Id.) Defendants sales representative confirmed that Plaintiff would be abléumrne fishing
reels (Id.) He made no mention of any terms or conditions of return otherttianhe reels

remain in“new” condition. (d.)

! plaintiff s wellpleaded, factual allegations contained in her Second Amended Complaint, except
those relating to the amount of damages, are taken as true and treated as though they are
established by proofSeeE. Elec. Corp. of New Jersey v. Shoemaker Const. Co., 65@pp.
2d 599, 605 (E.D. Pa. 2009)Once a default judgment has been entered, thephezted,
factual allegations of the complaint, except those relating to the damagetaanewatcepted as
true and treated as though they were eistaddl by proof) (citing Coastal Mart, Inc. v. Johnson
Auto Repair, Inc., 2001 WL 253873, at *2 (E.D. Pa. Mar. 14, 2001)); Comdyne 1, Inc. v. Corbin
908 F.2d 1142, 1149 (3d Cir. 1990).




Later in the day, Plaintiff called Defendaatfinalizethe purchase dfvelve fishing reels
six AccurateATD-30 fishing reels andix Accurate ATD50W fishing reels. I14.) At thattime,
Defendant only had four Accurate ATRDW fishing reels in stock, swvo Accurate ATD50W
fishing reelswere placed on baetrder and were shipped and billed separately) {Tthe cost of
the firstshipment of ten fishing reelgas $12,236.46, which included $196.56 in shipping fees.
(Id.) The cost of the second shipmefithe backordered fishing reels was $2,629.97, inahgd
$59.99 in shipping fees.Id( at 7.) The first order was delivered ®laintiff on December 24,
2016. (d.at6.)

On December 27, 2016, Plaintiff called Defendant to returmltteadydeliveredfishing
reels and cancel her order for thackorderedfishing reels. Id. at 7.) While on the call,
Defendarn sales representatiyeovidedherwith a return authorization form, and confirntedt
shewould be refundetier moneyn two-to-four weeks and thahebackordered shipment would
be cancelled.(ld.) On December 28, 2016, Plaintiff mailed the fishing reels back to Defendant
(Id. at 8.) Defendant confirmed receipt of the reefsJanuary 5, 2017 .1d()

By January 10, 2017, Plaintiff had neceived arefund for the fishing reels she had
returned. [d.) To make matters worse, Plaintiffcredit card was charged fille backordered
fishing reels, even thoughe order wassupposedlyancelled. 1fl.) To correct these errors, she
madenumerous telephone catis Defendant. 1(.) Her calls were not returnedid( Plaintiff
thensent an email to Defendant inquiring about the status of her refiohyl. The next day, on
January 11, 2017, a sales representagt@ned Plaintiff' s email and informed héiat she was
only eligible for storecredit, rather than a refun@nd thestorecredit was subject to a 20%

restocking fee. 1d.)



Not satisfied withthis response, Plaintiff resorted to litigation. Steentuallyfiled a
Complaint in the Court of Common Pleas of Bucks County, Pennsylears&ptember 29, 2017
(Doc. No. 34 at 1.) In heZomplaint, Plaintiff nameadsdefendarg Melton International Tackle,
Inc. (“Melton” or “Defendant”) Discover Financial Services, Inc., Discover Bank, and Discover
Financial Services, LLC.(Doc. No. 1 atl.) With respect tdMelton, Plaintiff brought claims for
breach of contract, fraud, and violation of the Pennsylvania Unfair Trade Bsaatid Consumer
Protection Law. (Id. at 2627, 3331.) On October 20, 201The Discoverdefendantsemoved
the case to this Couliased orboth federal question jurisdiction and diversitly citizenship
jurisdiction? (Doc. No. 1 at 5.)

Once infederalcourt, Plaintiff amended her original complaint twice. On November 14,
2017, Plaintiff filed a First Amended Complaint (Doc. No. 6) and served Defengaetrtified
mail on December 2, 2017SéeDoc. No. 10) On December 18, 2017, Plaintiff filedSecond
AmendedCivil Complaint (Doc. No. 13) seeking redresagainstDefendantfor the following
claims

1. Breach of contract and bréaof the implied duty of good faith and fair dealing
(Count I);

2. Unjust enrichment (Count I1);

3. Fraud and fraudulent misrepresentation (Count Ill); and

4. Violation of the Pennsylvanidnfair Trade Practices & Consumer Protection Law,

73 P.S. § 201-1 et seq. (Count IV).

2 0n June 5, 2018, Plaintiff filed a notice of voluntary dismissairesg all Discover defendants.
(SeeDoc. No. 25.) On June 6, 2018, the Court issued an Order dismissing the claims against the
Discover defendants with prejudice. (Doc. No. 26.) As a result, only Melton remains in thi
case.



(SeeDoc. No. B.) Plaintiff served Defendant the Second Amended Complaint by ECF notice
filing and regular maibn December 14, 20171d( at 22.)

The events that transpired between the filing of the First Amended ComplianiN®.d&)
and the Second Amendé&ivil Complaint(Doc. No. 13) are a source of contention. Defendant’
counsel claims that on December 8, 20RIAaintiff's wursel andJonatha Stein,Defendarits
California counsel,agreedthat Plaintiff would not seek a default judgment without providing
notice to Defendant. (Doc. No. 33 at 3.) In addition, Defendant alleges that the egreas
memorialized in a letter sebly Attorney $ein to Plaintiff's counsel the same déye “Notice
Letter’). (Id. at 12.) TheNotice Lettereads:

Dear Mr. Schafkopf:

| am counsel for Mr. Tracy Melton and Melton International Tackle.
This will confirm our conversation of today wherein you agresd n

to take a default of Mr. Melton without giving me notice so that Mr.
Melton and Melton International can obtain local counsel to file a
responsive pleading. This will give us time to sort out the pleadings

and try to resolve this matter.

Sincerely,

By:

Jonathan G. Stein

(Id.) Notably, theNotice Letteiwasunsignedand the outgoing fax number, which was ostensibly
meant to be the fax number laintiff's counselwasincorrect® Plaintiff's counsel denies that

anagreemengxisted. (Doc. No. 44 at 48.)

3The outgoing fax number on the Notice Letter transposed the numbers 8 and 3. Plaingffgouns
fax number is (888) 283334, while the outgoing number listed is (888)-2334. (Doc. No.
44 at 22.)



On June 5, 2018nore thanfive months after Defendant was serwsdh the Second
Amended Complain®Plaintiff filed a Request for Default (Doc. No. 24geking a defaudgainst
Defendant pursuant to Rule 55 of the Federal Rules of Civil Prockxueelure to appear, plead
or otherwise defendDefendant was servele Request for Defaullhe same dayia efiling and
regular mail. Id. at 2.) On June 6, 2018default was entered against Defendgbtoc. No.27.)

From lateJuly to midAugust 2018, counsel for thgarties made sporadic overtures to
reach a settlement. Eman®&reexchanged between counetshowthe parties held at least one
phone call to try to resolve the mattegeé€Doc. No. 371 at 4) There was alsotheroccasional
emailcorrespondenceSeeid.) The anailsfrom this period make clear that Defendant was aware
that a default had been entered agaiitst On August 14, 2018, in response to an email about
settlement from Attorney Stein, Plaintdf counselwrote: “[ W]e have a default against your
client[.] What[settlement offerjare you proposing? (Id. at 5.) Attorney Steiwounteredhat
Defendarnis offer remaired $11,000 in store credit unchangedrom the terms offered before
litigation began. Ifl. at 6.)

On September 6, 2018, Plaintiff filednaotionseeking a default judgment. It was titled as
a Motionto Schedule an Evidentiary Hearing to Assess Damages and Judgment (Doc.. No. 27)
Defendantvas provideda copyvia efiling and regular mail. 1¢l. at 5.) The following week, on
September 11, 2018, the Court entered an Order scheduling acahsg/hearingn the Motion
for September 26, 2018 (Doc. No. 28efendant was served with a copytius Order via Federal
Express overnight mail.SeeDoc. No. 29.)

On Monday, September 24, 2018, two days before the-shase hearing)efendant
made &final attempt at settlement. Thomas Bielli, Beflants local counsel, sent an email to

Plaintiff's counsel increasing Defendansettlement offer to $11,687 in store credit or $5,000 in



cash. (Doc. No. 37 at 1.) Attorney Bielli stated that the offer was good until 11:00 a.m. the next
day. (d. a 1-2.) Plaintiffs counsel respondecthmediately and requested an extension of the
offer's expirationdatebecausde would not be able to confer witlaintiff in less than 24 hours
(Id. at 1.) In addition, Plaintif§ counsegjave Defendariermissiorto seek a continuance of the
show<cause hearing.Id.) In a subsequent email, Attorney Bielli confeeththat he"sent [the]
extension/continuance suggestion to [Defendar(tfl. at 2.)
Defendant opted not to extend thiéer of settlement expiratiodateand on September

25, 2018at 11:00 a.m.the offer terminated.ld.) Defendant alsonade no efforto seek a
continuance of the shewause hearing.ld.) However, instead of appearing in court to contest
the entry of a default judgmeridefendantdid not attendhe hearing andid not retainAttorney
Bielli or otherlocal counsel to represent himld.(at 3; Doc No. 44 at 385.) Consequently, at
the hearindneld he next day, the Court issued an Order granting Plastifbtionfor an entry of
judgment by default and entered judgment in favor of Plaintiff. The award in favdaiofifP
and against Defendant included:

1. On Counts |, I, andll, compensatory damages in the amount of $14,929; and

2. On Count IV, treble damages in the amount of $44,787 for violation of the

Pennsylvania Unfair Trade Practices and Consumer Protection Law, plus $400 in
costs.

(Doc. No. 30.) The total amount awarded was $45,1Rif) ©On March 18, 2019, Plaintiff filed
a Praecipe for Writ of ¥ecution directing the United States Marshal for the Eastern District of
Pennsylvania to garnish Defendanbank accourtb satisfy the $45,187 judgment. (Doc. No.
32.) Plaintiff's Writ was executed the same d&@n April 15, 2019, Defendarst bankacount

was frozerpursuant to the Writ. (Doc. No. 34 at 2.)



With its bankaccount frozen, Defendafibhally took actionafter being litigatiordormant
for more than eighteen months. On April 22, 2@M&fendanfiled the instant Motiongo Vacate
[the] Default Judgment (Doc. No. 33) and to Quash the Writ of Execution (Doc. Nolr8#)e
memorandum that accompanii Motions Defendantarguesthat the default judgment should
be set aside because Plainsiftounsel breachethe agreenent not to seek default against
Defendanwithout noticeandbecause Plaintiff failed to properly serve Defendant. (Doc. No. 33
at3,5.)

On May 7, 2019, this Court held a hearing on Defendstaisons (SeeDoc. Nos. 40,
44.) During the hearingoursel for the partiesecitedtheir respective positions. Defense counsel
argued that the default judgment should be vacated under Rule 60(b)(1) or 60(b)(3)eufetred
Rules of Civil Procedure for excusable neglactmisconductor underRule 60(b)(6)which isa
catchall provision for any other reason that justifies relief. (Doc. No. 44 atD8fgndant also
argued thathe defauljudgmentshould be vacateoecause ofiefective servicbecauséhe parcel
containing the summons arkdrst Amended Complainivas not specifically addressed to an
officer, directoror agentof Defendant (Id. at 14.) As discussedhfra, the Court presumes that
Defendans improper service argument focuses on the First Amended Comiplaimtattempt to
invalidate the Couts personal jurisdiction over Defendamider the theory that Plaintifinitial
servicein federal court did not complwith Rule 4 of the Federal Rudeof Civil Procedure
Defendantdoes not contend hereatservice of the Second Amended Complamas insufficient

With respect to Defenddistargumergunder Rule 60(b), Defense counsel summaraged
argumentss follows:

“[Under Rule 60(b)(1) a party can obtain relief from a final
judgment for . . . mistake, inadvertence, surprise, [or] excusable

neglect. The standard .,which is excusable negle¢is] based on
the Defendant believing that the Plaintiff would correct the record



with respect to the existence of the agreemeétiink that there is

an argument for excusable neglect . . . [because] the Defendant did
not simply ignore the default judgment, the defendant attempted to
contact counsel for the Plainttts have them correct the record and
vacate the default.

Furthermore:

“. . .andthen 60(b)(3) Your Honor,[for] fraud, misrepresentation,
or misconduct by an opposing party. Obvioutiigse [standards]
areopen to interpretation based on the facts[,] but | would[aay
violation of the terms of the Notideetter was amisrepreseiattion
or misconduct by an opposing party, . . . [amdéquest for a default
in violation of[the] agreement is ultimately[anis]representation to
the Court.”

Lastly:
“The other provision. . . Rule 60(b)(6) [,which allowa default
judgment to beet aside fdrany other reason that justifies relief,
line with the Courts typical holding that matters should be
adjudicated on the merits as opposed to defaultthink that the
idea that an agreement should be available for parties to esgentiall
modify responsive deadline for the purp®stobtaining settlement
[is] certainly not uncommon. It’s beneficial to... avoid]]
unnecessary time and expenditures . .’s dhly going to promote
judicial efficiency and | think that the Court. vacating default
judgment in this case . . . would fall in line with 60(b)(6)[.]”

(Id. at 18.)

Plaintiff countered thathe Motions should be denied because the facts of the case rebut
Defendants arguments for relief under Rule 60(b). Specific&lgjntiff's counsel statethatthe
alleged agreement between counsel did not existaagded that the Notice Lettarffered
Defendantlittle support given the discussions between counsel during the eighteen months
between thélotice Lettets allegeddispatch and execution of the WriSeeid. at 48, 22.)

On June 21, 2019, the Court issued an Order permitting the parfiks sapplemental

memorandumsh support of their respective positions. (Doc. No. 46.) Consistent with the Order,



Plaintiff and Defendant filed po$tearing supplemental breedén July 5, 2019 and July 8, 2019,
respectively. (Doc No. 4Doc. No. 48.)

II. ANALYSIS

Defendantseeks relieunder Rule 60(b) or, in the alternative, Rule 4(h) of the Federal
Rules of Civil Procedure Defendantsubmits that relief under Rule 60(b) can be granted under
subsection (b)(1), (b)(3) or (b)(6Refendant’Rule 4(h) claim centers on improper serviéach
of Defendant argumentsre analyzed below.

A. Federal Rule of Civil Procedure 60(b)

Defendant contends that default judgment should be vacated because 'Blainiffsel
breached an agreemetd provide notice to Defenddst counsel before seeking default

judgment (Doc. No. 331 at 6.) Defendant alleges that, as a result of the breach, Plaithifault

judgment should be vacated under subsection (b)(1), (b)(3) or (b)(6) of Rule 60 of the Federal

Rules of Civil Procedure. (Doc. No. 44 at 18.)

Defendants arguments to vacate under Rule 60 are unpersuasive. First, Defenldami
of excusable neglect under Rule 60(b)(1) fails because Defendant has made taotigebs
showing that it has a meritorious defense. Second, Deféaddaim of nisconduct under Rule
60(b)(3) fails because Defendant has not shown clear and convincing evidencel afoirdnas
Defendant shown that the alleged misconduct preveihtt]dm mounting a defense. Third,
Defendant Rule 60(b)(6) claim fails because timerest of justice favsmPlaintiff.

Federal Rule of Civil Procedure 60(b) governs a party’s abilitgetekrelief from a
judgment or order. It states:

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion
and just terms, the cdumay relieve a party or its legal representative from a final
judgment, order or proceeding for the following reasons:

10



(1) mistake, inadvertencsurprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not
have been discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an oppopauty;

(4) the judgment is void;

(5) the judgment has been satisfied, released or discharged; it is based on an
earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or

(6) Any other reason that juséis relief.

Fed. R. Civ. P. 60(b).Generally, adefault judgments disfavored becausé hasthe effect of

preventing a case from being decided on the merits. E. Elec. Corp. of New\e8s®emaker

Const. Co., 652 F. Supp. 2d 599, 604 (E.D. Pa. 20@89L while the Third Circuit has expressed
a preference againatdefault judgmenthowever,t has also cautioned trial courts to “weigh the
equities of the situation and the need for the efficacious resolution of controvefsigsano v.

Reliant Tooling Co., Ltd., 691 F.2d 653, 656 (3d Cir. 1982). No rigid formula or per se rule applies

when a court weighs the equitiedritz v. Woma Corp., 732 F.2d 1178, 1181 (3d Cir. 1984).

1. Excusable Neglect under Rule &b)(1)

Defendanffirst argues that the default judgment should be vacated for excusable neglect
under Rule 60(b)(1because it believed Plaintiff woulatorrect the recofdand withdraw her
motion for default judgmemwhen reminded of the alleged agreetmaut to seek default without
notice (Doc. No. 44 at 18. “Rule 60(b)(1) permits a district court to grant relief from a final

judgment based upon excusable neglect.” Perry v. Commonwealth, 328 Fed. App’x 785, 787 (3d

Cir. 2009). In determining wheth&v set aside a default under Rule 60(b)(1), the Third Circuit

11



directsthe district courto consider whetherl) the defendant has a meritorious deferi®ethe
plaintiff will be prejudicedand (3) the default was the result of the defendant’s culpable conduct.

United States v. $55,518.05 in U.S. Currency, 728 F.2d 192, 195 (3d Cir. Te@4dlistrictcoutt

has wide discretion in this analysiand must weigh the totality of the circumstas when
determining whether to vacadalefault judgment.Perry 328 Fed. Apjx at 787;Dee Paper Co.
v. Loos No. 151513, 2015 U.S. Dist. LEXIS 124114, at-76(E.D. Pa. Sept. 17, 201&jting

Harad v. Aetna Cas. & Sur. Co., 839 F.2d 979, 982 (3d Cir. 1988)).

Of the three considerations listed in the preceding paragraph, whether the ddfesdant
meritorious defensé usually considered the threshold issugritz, 732 F.2d at 1181.The
standard for showing a meritorious defensstiggent it requires a defendant set forth with

specificity the grounds for their defensiationwide Mut. Ins. Co. v. Starlight Ballroom Dance

Club, Inc, 175 Fed. Apjx 519, 522 (3d Cir. 2006). “Defendants do not have the right to have a

default judgment set aside automatically upon alleging a defeftseOnce a defense is alleged,
the courtmust lookat the substance of that defense to determine whdtkstablishedat trial, it
would corstitute a complete defense to the actitwh
To meet its burden of proving a meritorious defense, Defendant must produce more than
facially valid statementsnstead, its proffer must be substantively sufficié@geHarad 839 F.2d

at982 Rios v.Marv Loves 1No. 131619, 2015 U.S. Dist. LEXIS 116758, at *14 (E.D. Pa. Sept

2, 2015) For example, irRios the district court denieddefendant’s motion to vacate an entry
of default under Rule 60(b)(1) becaube defendant offered no specific fadisyond general
denials and conclusory allegations titahad a meritorious defense. 2015 U.S. Dist. LEXIS
116758, at *14. There, thedefendant’'s memorandum of law included general denials that

supported their motion to vacate, includiimger alia, anassertion that witnesses would testify that

12
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theplaintiff's claim was baselesdd. at *13. The court held that without any specific faetg)(
a proposed Answer, exhibits or evidence), the proffered defenses were meeedy denials and
therefore insufficient.ld. at *15.

In the instant case, Defendant has offered nothing more than conclusory alledatitns.
brief, Defendant states that “[Defendant] has meritorious defenses as iits pelicy, which
includes the 20% restocking fels clear and available to its customers . . . [dDd@fendant]
contests . . . that any of its employees communicated to Plaintiff that themowastocking fee
or that[Defendant’s]return policy was without conditions.” (Doc. No.-33at 7.) Defedant
further states that it is “prepared to offer evidence” to support its defangesotably, never
actually does so. No Answer, exhibits or evidence is offered. Without more, Defendant
purported defenses abdtd return policy and the potentigdstimony of customer service agents
are substantively deficient and therefore Defendant has not met the thresholdgsbbwi
meritorious defense. Accordingly, Defendant’s Rule 60(b)(1) claims fails.

Moreover, vacating default judgment would be prejudicto Plaintiff. Plaintiff has
litigated this case for more than two years and expended considerableesstning so. (Doc.
No. 37 at 6.) To re-open this case and require Plaintiff iligate the matter would constituse
severeburden on Plaintiff, who now has a judgment against Defendant.

Finally, the default was the result of Defendant’s culpable conditfind thata default
was the result of a defendanttsilpable conduct‘more than mere negligence [must] be
demonstrated.Hritz, 732 F.2d at 1183.Typically, lack of culpability occurs when the delay

“involve[s] innocent mishaps or mere mistakes.” Nationwide Mut. Ins. Co. v. StaRailroom

Dance Club, Inc., 175 Fed. App’x 519, 523 (3d Cir. 2006). In the instant case, Defeddkayt’s

was not the result of innocent mishaps; instead, Defendant received repdated obthe

13



proceedings concerning default judgment, frboth the Court and Plaintiff's counseand
consciously ignoredhem. Such reckless disregard towards the tefdeaotices of a judicial
proceeding satisfy the culpable conduct stand&ekid. (citing Hritz, 732 F.2d at 11§3seealso

ASD Specialty Healthcare, Inc. v. New Life Home Care,, INo. 120068, 2013 U.S. Dist. LEXIS

151425, at *13 (M.D. Pa. Oct. 22, 2013) (“Forcing the plaintiffs to continue forward with this case
. . would constitute severe prejudice given the defendants’ continual disregéne foyurts
numerous explicit orders and communications, without proper explanation.”).

2. Misconduct under Rule 60(b)(3)

In the alternative, Defendant argues that Plaistiféquest for default in contravention of
counselsalleged agreement was a misrepresentation that justifies vacating defaukpidoder
Rule &(b)(3). Rule 60(b)(3) permits thecourt to vacate a default judgment obtained through

fraud or other misconduct. Braverman Kaskey, P.C. v. Toidze, 599 Fed. App’x 448, 453 (3d Cir.

2015) (citing_Stridiron v. Stridiron, 698 F.2d 204, 28d Cir. 1983). When deciding whether to

vacate a default judgment under Rule 60(b)(3), the court peusirma two-step analysis. First,
the court must determine whether the smooving party engaged in misconducfAdvanced

Multilevel Concepts, Inc. v. Bukstel, No.-BI18, 2014 U.S. Dist. LEXIS 169884, at *23 (E.D.

Pa. Dec 9, 2014) If misconduct is proven, then the court must determine if theanduct
“prevented the moving party from fully and fairly presenting his cage.” The moving party
bears the burden of proving both steps ofRiude @(b)(3) analysis by “clear and convincing”

evidence.J & J Sports Prods. v. Weinélo. 136470,2014 U.S. Dist. LEXIS 3654&t*12 (E.D.

Pa. Mar. 20, 2014) (citingloorgraphics Inc. v. News America Marketing3tore Servs., In¢.

434 Fed.App’x 109, 111 (3d Cir. 20)}); Brown v. Pennsylvania Railroad Co., 282 F.2d 522, 527

(3d Cir. 1960)). Uncorroborated, sskrving statements do not satisfy the “clear and convincing”

14



standard necessary to sustain a motion under Rule 60(I9€&8)J & J Sports Prods., 2014 U.S.

Dist. LEXIS 36546, at *12.

With respect to the first step concerning mighact, Defendant has not shown clear and
convincing evidence of miscondubly Plaintiff Defendant'sprimary evidenceof alleged
misconducttheNotice Letter is insufficientevidenceon several levels. First,is precisely the
kind of seltserving, uilateral correspondence that district courts have fonadequate Seeid.
Notably, it was unsigned, lists an incorrect outgoing fax number, and was not acknowledged by
Plaintiff's counsel. Second, assumiagguendathat an agreement was reached and\ibece
Letter reflectsits terms, Plaintiff’'s counsel did not breattie agreemenbecaise the covenant
related to Tracy Melton, not DefenddntThird, even if the Court further presumes that the
agreement existedhe Notice Letterreflected its termsandthe covenant applieb Defendant,
Plaintiff's counsel still did not breacthe agrementbecauséhe provided notice of defaulby
serving a copy of Plaintiff's Request for Default (Doc. No. @4pefendant’s counsel byfding
and mail concurrently witthe court filing Carefulexaminationof the letter’s text reveals that
there wasno specified notice periedit merely required “notice=which Plaintiff's counsel
satisfied SeeRestatement (Second) of Contracts § 203(b) (stating that the express language of a
contract should be given the greatest deference).

Moreover, Defendanalso has not provided any evidence that the alleged misconduct
preventedt from fully and fairly presentingts case. In fact, a retrospective review of events
revealghatDefendant’'seasorfor requesting notice was satisfied. Thetice Lettermakes clear

that the reason for notice was to allow Defendant time to obtain local counsel, wtied. nemail

4 The Notice Letterstates “fJhis will confirm our conversation of today wherein you agreed not
to take a default of Mr. Melton without giving me noticel[.]”

15



communications submitted by Defendahbwthat itwas able to secure local counselt¢iney
Thomas Bielli) prior to the showause hearing on September 26, 20B8it Defendansimply
opted not to continue to retain him for the heariNg. attorney representing Defendant appeared
at the default judgment hearing. Put simply, Defenda#responsible for nofully and fairly
presenting its case. The harm was entirelyiaélitted. Consequently, Defendant’s Rule 60(b)(3)
claims fails.

3. Rule 60’s Catchall Provision: Rule 60(b)(6)

Defendants contention thadefaultjudgment should be vacated under Rule 60(lWib)
be considered next. Rule 60@®) “vests power in courts adequate to enable them to vacate

judgment whenever such action is appropriate to accomplish justi2evon IT, Inc. v. IBM

Corp, No. 162899, 2013 WL 6721748, at *3 (E.D. Pa. Dec. 20, 2013) (quoting Klapprott v.
United States355 U.S. 601, 615 (1949) (internal quotation marks omitted)). “This provision
applies only when there are reasons for relief other than those set aimorih specific clause

of Rule 60(b).” Id. A courtshould employ a “flexible, multifactor apgpach to Rule 60(b)(6)
motions . . that takes into account all the particulars of a movant’'s casex’v. Horn, 757 F.3d

113, 122 (3d Cir. 2014)However,the court should utiliz&ule 60(b)(6) sparingly and only in
“extraordinarycircumstances where, without such relief, an extreme and unexpected hardship
would occur.” Id.

Defendant’s Rule 60(b)(6) argument is largely based on policy. During rguahant,
Defendant’s policy justifications included allowitite parties to work cooperatively, encouraging
settlement, avoiding unnecessary time and expenses, and promoting judicial ecoiNbitey.
these are important considerations, their application to the present facts do nat saggtorg

thedefault judgment.
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Here an appropriate exercise of the Caaidiscretion supports bringing this lengining
action to an end. Defendasitcontention that repening this case would further the interests of
coopeation, settlement, and efficiency is rather curious considering Defendastarla disputed
agreement ags principal piece of evidencdnew that its settlement offer wasadequate to
compensate Plaintifind did noengage in the litigation or apgreatthe default judgment hearing
Consequently, there is no reasorateardrelief under Rule 60(b)(6).

B. Federal Rule of Civil Procedure 4(h)(1)

Defendant also contends that default judgment should be vacated bétainsié’ s
service oftheFirst Amended Complairtid not comply withRule 4(h)(1)(B) of the Federal Rules
of Civil Procedure, which governs service on a corporation and requires persorta spon an
officer, director or authorized agent of the corporatiSpecifically, Defendant argues that
Plaintiff's attempt to serve Defendant by certified mail was legally deficient because thapenvel
was not addressed to any authorized person. Deféeadangument is without merit, however,
because servicef the First Amended Complaintas timely andcomplied with Pennsylvania and
California law, as authorized under Rule 4(h)(1)(A).

As a general matter, for any legal action to commencégiatiff must effectuate proper

serviceunder Rule 4 Fed. R. Civ. P. 4Duc Long v. MTD Prod. In¢c.No. 164272,2016 U.S.

Dist. LEXIS 192558, at *1 (E.D. Pa. Dec. 29, 2Q18j)ithout proper service, a court does not have
personal jurisdiction over a defendant and therefore does not have the authority talefdalta

judgment against itSeeOmni Capital Intl., Ltd. v. Rudolf Wolff & Co., Ltd., 484 U.S. 97, 104

(1987) (“Before a federal court may exercise personal jurisdiction oveeaddeft, the pcedural
requirement of service of summons must be satisfielvhen a case is removed to federal court,
service isconsideredoroper ifit was perfected under state lé@foreremoval, or, if previously

deficient, service is completed following remotad the same manner as in cases originally filed
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in such district court.28 U.S.C.8 1448 seeDuc Long 2016 U.S. Dist. LEXIS 192558, at *1.
Once a case is removed, a plaintiff may perfect service within ninety days ofaleni@d. R.

Civ. P. 4(m); 28 U.S.C8 1448;seealsoDuc Long 2016 U.S. Dist. LEXIS 19255&t *1. If a

plaintiff files an amended complaint and has previously perfected service under Fhdendqys
satsfy the service requirements of the Federal Rules of Civil Proceduenbggthe amended

complaint on a defendant pursuant to Rul&BeNative Son, Inc. v. OME Sales, LL.8o. 2012

93, 2014 U.S. Dist. LEXIS 90137, at *8 (D.V.I. July 2, 2014) (explaining that service of an
amended complaint pursuant tal® 5 only applies after a party has been served a pleading
pursuant to Rule)4

At the outset, the Court notes a wrinkle in Defendarservice argumenmnamely,
Defendantdoes not challenge service of PlaingffSecond Amended Complaint, which is the
complaint thatthe default judgment was entered onSeéDoc. No. 30.) Instead, Defendant
challenges the sufficiency of Plaintdfservice of the First Amended Complaint under Rulé.
their filings and during argument in open court, Defendant provided little explanatioalgsia
about whyit challenge service othe First Amended Complaiind notthe Second Amended
Complaint, which was the operative pleading. Hesvggivenits argumentind the relief sought,
it appearghat Defendanprays that the Court will find that ioésnot have personal jurisdiction
over Defendant, and therefore did not have the authority to enter a default judgmentitagainst

The Court presumethat Defendans attack on the sufficiency of service of the First
Amended Complaint is an attempt to create a do+hkeoeffect that wouldender service of the
Second Amended Complaint void. The Second Amended Complaint was seaaxblidance
with Rule 5(b)(2)(E) of the Federal Rules of Civil Procedure, wkiates that all papers filed after

the original complaint are served when sent to a registered user by filingevibuirts electronie
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filing system. Fed. R. Civ. P. 5(b)(E) (“A paper is served under this rule by . . . sending it to a
registered user by filing it with the colgtelectroniefiling system or sending it by other electronic
means that the person consented to in writit)g[.Plaintiff's Second Amended Conapht was
served on Defendant through the CauECF notice systemHowever,if Defendant can show
that the First Amended Complaint did not meet the requirements of Rule 4, thenfRaatifice

of the Second Amended Complaint on Defendant would [@ithvecaus@an amended complaint
may only be served under Rule 5 if a prior complaint was properly served uneed.Rbée

Native Son, Ing 2014 U.S. DistLEXIS 90137, at *8. Without proper service, the Court would

lack personal jurisdiction over Defendai@eeOmni Capital Intl., Ltd., 484 U.Sat 104.

For reasons that follolpefendants argumentails because Plaintifé service of the First
Amended Complaint was timely and ntké requirements dRule 4for service ofprocess ora
corporation. Plaintiff thereforewas authorized to serve the Second Amended Complaint pursuant
to Rule 5°

Plaintiff’ s ®rvice of the First Amended Complaint was timely because it was seithéa
the timeframe permitted under 28 U.S.C. 8§ 1448. As noted above, following removal to federal
court, a plaintiff mayerfect service within ninety days of remavaB U.S.C. § 1448. Since the
case was removed from state court to federal court on O26p2017 andPlaintiff served the
First Amended Complainbn Defendant on December 2, 2017, she met the niasty
requirement. Therefore, service was timely under Rule 4.

Senice of the First Amended Complaint als@s substantively sufficient undéfederal

Rule of Civil Procedurd(h)1). Rule 4(h)(1Qetails how to properly serve a corporatidistates:

5 In the instant case, there is no evidence in the record that Plaintiff served Defendiant
Pennsylvania law before the case was removeseel§oc. No. 1.) Therefore, opkervice of
the First Amended Complaint is discussed.
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(h) Unless federal law provides otherwise or the defendant’'s waiver has
been filed, a domestic or foreign corporation, or a partnership or other
unincorporated association that is subject to suit under a common name,
must be served:

(1) in a judicial district of the United States:

(A) in the manner prested by Rule 4(e)(1) for serving an
individual; or

(B) by delivering a copy of the summons and of the complaint
to an officer, a managing or general agent, or any other
agent authorized by appointment or by law to receive
service of process andf the agent isone authorized by
statute and the statute so requirdxy also mailing a copy
of each to the defendant
Fed. R. Civ. P. /)(1). Thus,Rule 4(h{1) permitstwo methods by whicla corporatiormay be
served Under Rule 4(h)(TA), acorporationmay be servedtlin the manner prescribed by Rule
4(e)(1) for serving an individual.Rule 4(e)(1) states:
(e) Unless federal law provides otherwise, an individuather than a minor, an
incompetent person, or a person whose waiver has been-filagt be served
in a judicial district of the United States by:
(1) following state law for serving a summons in an action brought in courts
of general jurisdiction in the state where the district court is located or
where service is made[.]
Fed. R. Civ. P. 4(¢1). Under this Rule,isce this Court isocatedin Pennsylvania and Defendant
was served in Californisgservicemay be made pursuant to Pennsylvania or California service
rules.
Alternatively, under Rule 4(h)(1)(B), a corporation may be sethgdielivering a copy of

the summons and of the complaint to an officer, a managing or general agent, or aageaihe

authorized by appointment or by law to receive service of process.” Bonilla v. Aitaded-ed.

Credit Union No. 183293,2018 U.S. Dist. LEXIS 199301, at 8 (E.D. Pa. Nov. 26, 2018).
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UnderRule 4(h)(1)(B) “delivery’ requires personal serviceertified mail is insufficient.Dorval

v. Sapphire Vill. Condo. Ads, No. 201650,2018 U.S. Dist. LEXIS 81284t *8-9 (D.V.l. May

15, 2018)(stating that Rule 4(h)(1)(B)Yoes not provide for service on an individual by any form
of mail”).

Under Pennsylvania law, service by mail upon anofigtatecorporations governed
by Rules 403and404o0f the Pennsylvania Rules of Civil Procedufée rules require thda copy
of the process shall be mailed to the defendant by any form of mail requiringpa segeed by
the defendant or his authorized adeantd“[ slervice is complete upon delivery of the nfaiPa.

R. Civ. P. 403404 seeDoughks v. WalMart Stores, In¢.No. 05152, 2005 WL 589626, at *1

(E.D. Pa. Mar. 10, 200%) Certified mail, return receipt requested, is a proper method of service
on an out-ofstatecorporation under Pennsylvania 1gw.

Pennsylvanidaw does not requirstrict compliance witlRules 403 and 404, provided the
plaintiff has made a good faith effort to serve the defendant and the deviation hasatet dffe

substantial rights of the partiescCreesh v. City of Philadelphi&88 A.2d 664674 (Pa. 2005).

“What constitutes a good faidfffort to servdegalprocess is a matter to be assessed on a case by

case basis.Moses v. T.N.T. Red Star Express, 725 A.2d 792(Pa6Super. CiL.999. However,

the Pennsylvania Supreme Court hadest that plaintiff should not be punishedor technical
missteps where he [or she] has s{ipd] a defendant with actual notiteMcCreesh888 A.2d at
674.

Similarly, underCalifornialaw, servicecan be madepona corporation by delivering a
copy of the summons and the complairitttee person designated as agent for service of process.
Cal. Civ. Proc. Code § 416.10(dj lieu of personal service, substitute service may be effectuated

on a corporatioiy delivering a copy of the summons and complathtring usual office hours in
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[the defendans] office” or “at [the defendaid] usual mailing address.” Cal. Civ. Proc. Code 88
415.20(b), 416.1,0415.20(a) Thereafter, a copy of the summons and compdhiatiidbe mailed
to the person to be served at the place where a copy of the summons and complaafit \@zte |
Civ. Proc. Code § 415.20(apubstituted srvice is complete on the tenth day after the mailing.
Id.

California courts have held thiditer stautory provisions concerning proper servit®uld
be“liberally construed to effectuate service if actual nasaeceived by the defendantTeam

Entersv. Western Inv. Real Estate TruNib. 081050,2008 U.S. Dist. LEXIS 82883, at *3(E.D.

Ca. Sep 23, 2008) seeTejada v. Sugar Foods CorpNo. 1005186,2010 U.S. Dist. LEXIS

116544 at*16 (C.D. CaOct. 18, 2010)Pasadena Medrenter Associates v. Superior Court, 511

P.2d 1180, 1184Cal.1973) Srict adherence t€alifornids statutes governing service of process

is not required Team Enters2008 U.S. Dist. LEXIS 82883, at#g. For examplealthough the
classification of person qualified to accept servicgpicifically listed in section 416.10(b) of the
California Code of Civil Procedure, service on a person iwlstensibly, even if not actually, a
corporate officer is sufficieninder California law SeePasadena511 P.2d at 1186Geealso
Cal.Code.Civ.P. § 416.10(b)Therefore,“where there has been service upon a corporate agent
with ostensible authority to accept it, jurisdiction is established and a clairfecfide service in
such a case is not a proper basis for setting aside a default judgment entemst thgai

corporation’. Gibble v. Cartene Research, Inc/8 Cal. Rptr. 2d 892, 903 (Cal. Ct. App. 1998).

The Court agrees that service of process did not comply with Rule 4(h)(1)(B)ra&dbeal
Rulesof Civil Procedure. Rule 4(h)(1)(B) requsneersonal servicef the complaint and summons
on an officer or agent of Defendant. Thus, Plaitgifittempt to serve process by certified malil

was insufficient, even if it wasentto an officer or agent of Defendant. However, Rule 4(h)(1)(A)
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permits a corporation to be served in a manner prescribed by Rule 4(e)(1) for semutigidual.
As explainedinfra, Rule 4(e)(1) permits service by adhering dibher Pennsylvania or
Californid's service ruleand service was proper under either jurisdicBarquirements.

Plaintiff's service of the summons and First Amended Complaint on December 2, 2017
was satisfactoryunder Pennsylvania lawecause it met Pennsylvaisagood faith standard
Pursuant to Rules 403 and 404 of the Pennsylvania Rules of Civil Procédirgiff sent
Defendant service bgertified mail, with return receipt requestedlithough the signature on the
return receipt is illegibland itis unclear if service was made oafBndant or his authorized agent
Plaintiff’ s attempt to serve Defendant was acceptable und&tdGeeesh‘good faitii standard.
The Notice Letteshowsthat Defendanthadactual notice of this case since at least December 8,
2017—a mere six days after service was delBr—and counsel for Defendanasconceded that
an authorizeédgentmay have accepted sare.” Even if there was a technical misstep, the record

makes clear that the substantial rights of the pantegnot affected by service of process and

® The date of delivery of the summons and First Amended Complaint listed on thiecentfil
receipt is December 2, 2017. (Doc. No. 33 at 12.)

" During the hearing on May 7, 2019, the following statements appear:
The Court[ W]ho signed for [service], do you know?”
[Defendants Counsel]: “I do not Your Honor[.]”

[...]

The Court[ W]hat if the person who signed for [service] isodiicer, a manager or
general agent, or other agent authorized by appointment or law to receive sérvic
process?

[Defendants Counsel]: That may be the case Your Honor[.]”

(Doc. No. 44 at 16.)
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therefore Plaintiffs service was satisfactompnder Pennsylvania lawAnd a the very least, the
fact that Defendant retained counsel who communicated with Plantiéfunsel shows that
Defendant had actual notice of this lawsuit.

Moreover Plaintiff' s service was also acceptable under California lake Pennsylvania,
Californid's statitory provisions concerning service of procassliberally construed to uphold
jurisdiction, especially when the defendant received actual notice. Plaisiiff's service of
process did not strictly adhere to Cal. Code Civ. Proc. 416it@ever, gien Californias liberal
application of their service requirements, Plaifdiffservice was sufficient to satisfy the
requirements of due process. The summons and complaint made its way to the appanpyiat
and Defendant was able to maygckly to atempt toprotect its interestirough its counselAs
mentioned above, Defendant secured counsel to respond to this matter less thaekoater
delivery of the summons arféirst Amended Complaint (SeeDoc. No. 33 at 12.)Therefore,
because Defendahad actual notice of the claims againsrit suffered no prejudice as a result
of the technical violation, the liberal application of the service requirement uatitor@a law
has been mét.For all these reasons, service on Defendant Melton vepepr
IV.  CONCLUSION

For the foregoing reasons, Defendantlotion for an Order Vacating Default Judgment
Pursuant to Fed. R. Civ. P. 60(B)oc. No. 33 and Motion to Quash Writ of Execution (Doc. No.

34)will be denied An appropriate Order follows.

8 While service was proper under either Pennsylvania or California law, the &tmadwledges
that Pennsylvania service rules are more liberal than Califommiservice rules and therefore
Pennsylvania law more strongly supports upholding service on Defendant in this case.
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