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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

DESIREE MOYE
Plaintiff,
V. : No. 17ev-4776

NANCY ANN BERRYHILL, Acting
Commissioner Social Security Administration,

Defendant.

OPINION
Plaintiff 's Reguest for Review, ECF No. 3—-Granted
Report and Recommendation, ECF No. 15-Adopted in part

Joseph F. Leeson, Jr. October 1,2018
United States District Judge

l. INTRODUCTION

On July 1, 2013Rlaintiff Desiree Moye pplied for supplemental security income and
alleged she is disabled. After an Administrative Law Judge (ALJ) of thialSeecurity
Administration denied her application, Moye filed a request for review in this Goder 42
U.S.C. 8 405(g). ECF No. 3. United States Magistrate Judge Timothy R. Rice issejgora R
and Recommendation (R&R), in which he recommendshi@Court affirmthe ALJ’s denial of
benefits. For the reasons discussed below, this Court adopts the R&R in part, graiss Mo

request for review, and reverses the decision of the Social Security Adatiorst

Il BACKGROUND
This Court adopts Magistrate Judge Rscetatemenof the procedural and factual history

from the R&R.
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1. LEGAL STANDARD

When objections to a report and recommendation have been filed, “the court shall make a
de novo determination of those portions of the report or specified proposed findings or
recommendidons to which objection is made.” 28 U.S.C. 8§ 636(b)(1)8&&mple v. Dieck8885
F.2d 1099, 1106 n.3 (3d Cir. 198&%0pney v. Clark749 F.2d 5, 6-7 (3d Cir. 1984). “District
Courts, however, are not required to make any separate findings or conclusionswdweimg
a Magistrate Judgerecommendation de novo under 28 U.S.C. § 636H)l. . Barnacle 655
F. App'x 142, 147 (3d Cir. 2016). The “court may accept, reject, or modify, in whole or in part,
the findings and recommendations” contained in the report. 28 U.S.C. 8§ 636(b)(1)(C).
V. ANALYSIS

This Court reviews any findings of fact made byfdd under the deferential
“substantial evidence” standard. 42 U.S.C. 8§ 40 ghaudeck v. Comm’81 F.3d 429, 431
(3d Cir.1999). A district court must affirm aklLJ aslong assubstantial evidencgupportser
conclusionsCraigie v. Bowen835 F.2d 56, 57 (3d Cir. 1987). Substantial evidence is “such
relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Rutherford v. Barnhart399 F.3d 546, 552 (3d Cir. 2005). It is “more than a mere
scintilla but may be somewhat less than a preponderance of the evidéngedistrict court
reviews the record as a whole to determine whether substantial evidence supports a factual
finding. Schaudeckl 81 F.3d at 431.

Analyzing a claim for disability benefits requires an ALJ to maketedredibility
determinations and district courts defer to an Alaksessment of credibilitgee Diaz v.
Commr, 577 F.3d 500, 506 (3d Cir. 2009) (“In determining whether there is substantial evidence

to support an administrative law judge’s decision, we owe deference to his evaluatien of t
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evidence [and] assessment of the credibility of witnesses’). However, the ALJ must
specifically identify and explain what evidersige found not credible and why she found it not
credible.Adorno v. Shalala40 F.3d 43, 48 (3d Cir. 1994) (citigjewart v. Sec’y of Health,
Education and Welfar&;14 F.2d 287, 290 (3d Cir. 1983)n ALJ cannot reject evidence foo
reason or foan incorrect reasorRay v. Astrue649 F. Supp. 2d 391, 402 (E.Pa.2009)
(quotingMason v. Shalal2994 F.2d 1058, 1066 (3d Cir. 1993)).

The Social Security Administration has promulgatédexstep process for evaluating
disability claims.See20 C.F.R. 8§ 404.1520 (1999). First, the Commissioner considers whether
the claimant is currently engaged in substantial gainful activity. i inet, then the
Commissioner considers in the secorgpsthether the claimant has a “severe impairment” that
significantly limits his physical or mental ability to perform basic work activitfebe claimant
suffers a severe impairment, the third inquiry is whether, based on the mediealceyithe
impairment meets the criteria of an impairment listed in the “listing of impairments,” 2R.C.F
pt. 404, subpt. P, app. 1 (1999), which result in a presumption of disability, or whether th
claimant retains the capacity work. If the impairment does not mele¢ criteria for a listed
impairment, then the Commissioner assesses in the fourth step whether, desg@tete
impairment, the claimant has the residual functional capacity to perform hisqésIf the
claimant cannot perform his past work, thkee final step is to determine whether the claimant
can perfornother work that exists in the national econoifiye claimant bears the burden of
proof for steps one, two, and four of this t&stkes v. ApfeR28 F.3d 259, 262—-63 (3d Cir.
2000). The Commissioner bears the burden of proof for the lasS&epowen v. Yuckert{82

U.S. 137, 146 n.5 (1987).
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The dispositive issues in this case involve the fourth step and the assessmerd’sf Moy
residual functional capacity (RFC). Moye objects to the R&R’s conclusionhbatlL J
appropriately analyzed the opinion of Dr. Ira Rubenfeld, the consultative examimer3¢,

ECF No. 16. Moye argues that the ALJ did not explain which portions of Dr. Rubenfeld’
opinions she accepted versus which she rejenteshiching the conclusion that Moye can
perform light work.d. This Court finds that this objection entitles Moye to relief, so it does not
address her other objections to the R&R.

The question of whether Moye is disabled hinges on the interpretation of Dr. Rdlsenfel
conclusions. After his examination of Moye, Dr. Rubenfeld concluded that slhecasionally
lift and carry ten pounds, but never any greater weight. Rubenfeld Report, Ex. 5F, R. 347-348,
ECF No. 7-7. He also found that Mogansit for 9x hours at a time, stand for one hour, and
walk for one hour in an eight-hour workdag. She caroccasionally use her hands for reaching,
handling, fingering, feeling, pushing and pulling, and eecasionally use her feet to operate
foot controlsld. These activitiesre consistent with the regulatory definition of sedentary work:

Sedentary work involves lifting no more than 10 pounds at a time and

occasionally lifting or carrying articles like docket files, ledgers, and| dows.

Although a sedentary job is defined as one which involves sitting, a certain

amount of walking and standing is often necessary in carrying out job duties. Jobs

are sedentary if walking and standing are required occasionally and other
sedentary criteria are met.

20 C.F.R. § 416.96@). Under the grid rule5a finding that Moye has the residual functional

capaciy to perform only sedentary work, combined with the ALJ’s conclusions that Moye has

! The MedicalVocational Rules, or grid rules, are a shortcut method of determining

whether work exists in the national economy that the claimant can peS8es20 C.F.R. pt.

404, subpt. P, app. 2. The grids incorporate four factptsssical ability, agegducation, and
work experience—and list whether work exists (meaning the plaintiff is ndiledjaor work
does not exisfor the claimant in the national economy (meaning the claimant is disabled) for
given combinations of the four facto&ee Sykes v. ApfeR8 F.3d 259, 263 (3d Cir. 2000).
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no past relevant work, falls into the “closely approagladvanced age’ategoryhas a limited
education angancommunicate in English, would leéal a finding that she is disabled under
Rule 201.9See20 C.F.R. § Pt. 404, Subpt. P, App. 2.
The ALJ gave Dr. Rubenfelslreport'some weight to the extent that it shows the
claimant is not disabled and likely ablegerform light work’, but apparentlyejected
Dr. Rubenfelds report to the extent thiais findings sggest that Moye has thesidual
functional capacityo perform onlysedentary workALJ Op. 6, ECF No. 7-2.The ALJ
concluded instead that Moye hag residual functional capacity to perform light work,
which requires significantly more exertion than sedentary work:
Light work involves lifting no more than 20 pounds at a time with frequent lifting
or carrying of objects weighing up to 10 pounds. Even though the weight lifted
may be very little, a job is in this category when it requires a good deallkihg
or standing, or when it involves sitting most of the time with some pushing and
pulling of arm or leg controls. To be considered capable of performing a full or
wide range of light work, you must have the ability to do substantially all of thes
activities.
20 C.F.R. 8 416.967(Db).
After she concluded that Moye hae residual functional capity to perform
light work, the ALJ determined thoye has no past relevant work, falls into the
“closely appoaching advanced age” categdmgs a limited educatigandcan
communicate in English. ALJ Op. 7. Based on these factors, the ALJ applied Rule 202.10
of the grid rules and determined that Moye is not disabledee20 C.F.R. § Pt. 404,

Subpt. P, App. 2. Thus, whether Moye is disabled hinges on whether she can perform

light work or only sedentary work, and whether Moye is entitled to relief depends upon

2 The ALJs opinion is located at pages 18-of the Social Security Administrative

Record.
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whether the AL$ conclusion that Moye can perform light work and not gestentary
work is supported by substantial evidence.

The ALJs decision in this case resembés ALJs decision that the Titd Circuit
Court of Appeals overturned Doak v. Heckler790 F.2d 26 (3d Cir. 1986). Doak the
ALJ reviewed a record that consistedlod claimarits testimony, three medical reports,
and a vocational expesttestimonyld. One of the physicians $&al that the claimant
was totally disabled and could perform no work, a second opined that the claimant could
perform sedentary work, and the third offered no opinion, but recogthieedaimant’s
significant physical limitationdd. at 29.Regardless, the ALJ concluded that the claimant
could perform light workld. at 28.The Third Circuit concluded that the record did not
contain substantial evidence to suppbe ALJ s conclusiorthatthe claimant could
perform light workbecause none of the physicians’ reports in evidesuggested that
the activity Doak could perform was consistent with the definition of light worfosibt
in the regulations, and therefore the ALJ’s conclusion that he could is not supported by

substantiabvidence'® Id. at 29.

3 As a court in this district has recognized recenthlpsequent courts haugerpreted the

holding inDoakdifferentlyand disagree as to whetlar ALJ must base an RFC assessment on
a medical opinion from a physicia@ladden o/b/o Hymaelf v. Berryhill No. CV 17-1832,

2018 WL 1123763, at *4 n.3 (E.D. Pa. Feb. 28, 2@&8)Jecting cases). Some courts ré&amhk
strictly to require an ALJ to base her RFC determination on at least one phigsaginion.See,
e.g., Kester v. ColviNo. 3:13€V-02331, 2015 WL 1932157, at *2-3 (M.D. Pa. Apr. 21, 2015)
(finding that “the ALJ should have based her RFC decisioat least one physicigopinion”);

see alsaCummings v. Colvin29 F. Supp. 3d 209, 216 (W.D. Pa. 2015) (holding thatwds)

not required to base RFfeterminatioron a medical opinion, but collecting cases to the
contrary). Others reddoaknot as requiring an ALJ to base an RFC on a medical opinion, but
ratheras holding only that where none of the evidence in the record suggests that a pdaintiff ¢
perform light work, an ALJ’s conclusion that the plaintiff can perform lightkw®mnot

supported by substantial eviden8See, e.gCummings129 F. Supp. 3d at 218¢e also,
e.g.,Butler v. Colvin No. 3:15€V-1923, 2016 WL 2756268, at *13 n.6 (M.D. Pa. May 12,
2016) (citingCummingswith approval);Doty v. Colvin No. 13-80-J, 2014 WL 29036, at *1 n.1
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Similarly, in Patton v. Berryhill Judge Nealon of the Middle District of
Pennsylvania found that the record did not contain substantial evidence to support the
ALJ’s conclusion that the claimant could perform light work. No. 362533, 2017
WL 4867396, at *3 (M.D. Pa. Oct. 27, 201¥) Patton the only medical opinion of
record limited the claimant to sedentary work and lifting and carrying ten patinusst.

Id. at *4. However, the ALJ concluded that the claimant could perform light work and lift

or carry up to twenty pounds, based on the evidence in the record that the claimant was
recovering well from her back surgefg. Judge Nealon found that this conclusion was

not supported by substantial evidence because he could not determine how the ALJ could
conclude that the claimant could lift twenty pounds as required for light work wieere t

only medical opinion limited her to ten pouris:

The fact that the ALJ did not give weight to any opinion involving the weight

restrictions, but rather seeminglginterpreted the medical evidence in arriving at

the RFC determination that Plaintiff could lift and/ or carry twenty (20) pounds,

goes to support the conclusion that the ‘ALRFC determination is not supported
by substantial evidence.

(W.D. Pa. Jan. 2, 2014) (rejecting a readin@oékthat would “prohibit the ALJ from making
an RFC assessment even if no doctor has specifically made the same findiegsraiidhe
only medical opinion in the record is to the contrary”).

This Caurt does not address this disagreement bechissis inot a case of the ALJ
drawing a conclusion that contravenes medical opinions but that is otherwise supported b
medical evidence-insteadjn this case the ALJ drew a conclusion, namely that Moydi ftan
twenty pounds as required for light work, whiabbes not follow from the evidence.

4 Pattonfalls within the first categorgf cases discussed in footnoteupra which require

an ALJ to base an RFC determination on a physeiaedical opinionJudge Nealon stated that
“[r]arely can a decision be made regarding a claifsaesidual functional capacity without an
assessment from a physician regarding the functional abilities of the clainGii.\\AL

4867396 at *3 (citingpoak). But he determinethat the ALJ erred isoncludingthat the

claimant could perform light work and occasionally lift twenty pounds both becarse dhdid

not rely on a medical opinion and because the ALJ “made speculations and infereedembas
the medical evidenceld. at *4. Pattonis persuasive here, independent of the question of how to
interpretDoak because the ALJ in this case made similar impermissible “speculations and
inferences.”
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Id. at *4.

As was the casa Doak the record in this casemilarly includes a physicids
opinion that describes the claimanlimitations as consistent with the ability to perform
sedentary work, as well as another physisiapinion describing even more severe
limitations> As was the casim Patton Dr. Rubenfeld stated that Moye could lift at most
ten pounds on occasion, but the ALJ concluded that Moye could perform light work,
which involves occasionally lifting twenty pounds. In support of her conclusiodLihe
seems to have credited only Dr. Rubenfeld’s findings that Moye does not need an
assistive device to walk and can perform various activities of daily living, suakiag t
care of her personal needs, traveling by herself, using public transportatippirs,
and handling paper files. ALJ Op. 6. The ALJ cited other evidence in the record in
support of the finding that Moye could perform the full range of light work and noted the
following: Moye has not had surgery or inpatient hospitalization, haintent has been
conservativeandshe presents no evidenmieneurological deficitsld. The ALJ noted
that Moyes records present no signs of muscle atrophy, from whicingiglicably
inferred that Moye “moves around in a fairly normal manniek.Moye can do
household chores like cooking, sweeping, and laundry, can socialize with friends, shop,
pay bills, read, listen to the radio, and watch televidibrMagistrate Judge Rice noted
in addition that Dr. Rubenfeld found that Moge&ieurological examation was normal
and that she had normal grip strength and gait. R&R 14-15.

Although this evidence shows that Moye retained some level of normab-akmy-

function, none of these findings contradict Dr. Rubenfeld’s conclusions that Moye could only

> Dr. Manalo, Moye’s treating physician, concluded that she could only difcamy less

than ten pounds and sit for less than two hours. Manalo Report, Ex. 7F, R. 435, ECF No. 7-9.
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occasonally carry up to ten pounds, could sit for six hours at a time, stand for one hour, and
walk for one hour in an eight-hour workday. Moreover, Dr. Ruberdaldhclusions are well
supported: he examined Moye and found significant limitations. The flexion of her Igpibar
was limited to 30 degrees out of 90. Rubenfeld Report, Ex. 5F, R. 344, ECF Nder-7
shoulder range of motion was limited to 75 degrees out of 150 for forward elevation and 75
degrees out of 150 for abduction. R. 343. Dr. Rubenfeld found that right upright and both supine
straight leg raising maneuver produced discomfort in the calf, and the left upragittskeg
raising maneuver was positive. R. 341. Therefore, to the extent that the AldJaelihis
evidence in rejecting Dr.dbenfeld’s conclusions about Mogdimitations with respect to

lifting, standing, and walking, the ALJ rejected Dr. Rubenfeld’s conclusions foicarrect
reason.

Nor do the findiigs the ALJ cites establish on their othilatMoye can occasionally lift
twenty pounds, frequently lift and carry up to ten pounds, and walk and stand to the extent
necessy to be capable of light work. To the extent that the ALJ concluded that Dr. Rubgsnfeld’
findings suggested that Moye could perform the actions required to be capaite wbrk, she
substituted her own medical judgment for Dr. Rubenfellh® medical evidence does not
support the ALJ’s conclusion that Moye had the residual functional capacityfeonpéght
work, and the ALJ does not satisfactorily explain Dr. Rubenfeld’s contradigpamjon that
Moye was limited to sedentary workhus, similar tdoakandPatton the ALJ's assessment of
residual functional capacity is not supported by substantial evidence.

A district court reviewing a decision of the Commissioner of Social Securityaffiay,
modify, or reverse the decision, with or without remanding the case for a reheiiU.S.C. 8

405(g). A district court should order the award of benefits witheetreand‘only when the
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administrative record of the case has been fully developed and when substatgiadewn the
record as a whole indicates that the claimant is disabled and entitled to BeGe&ed v.

Astrue 347 Fed App’x 862, 865 (3d Cir. 2009) (quotirggilliland v. Heckler 786 F.2d 178, 184
(3d Cir. 1986)). This is the case here. The administrative record has been fully dé\aidp
indicates that Moye is disabl8dVhere, as in this case, an ALJ errs by improperly weighing the
evidenceas opposed to failing to consider probative evidence, remand to the Social Security
Administration is unnecessargee Benton for Benton v. Bow8&0 F.2d 85, 90 (3d Cir. 1987)
(concluding that remand was not necessary becaube fjtpblem is not thahe Secretary

failed to consider probative evidence, but rather that he improperly weighedetrentel

evidence of record in arriving at his determinatipn.

V. CONCLUSION

For the reasons discussed above, the decision of the Social Security Administration
reversed. This Court awards benefits to Plaintiff dating back to the onset of Masadidity
and remands back to the Social Security Administration for calculation and mpayhtlee
benefits due. A separate order follows.

BY THE COURT:

/sl Joseh F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

6 The ALJs determinations at steps one through three of the disability analysis are

supported by substantial evidence, as are her conclusions that Moye has nevaastwealrk, is
in the “closely approaching advanced age” category, has a limited educatiosn ahielto
communicate in English. As discussed, substantial evidence on the record showsythhaM
the residual functional capacity to perform sedentary work. Given thesaifactse sedentary
RFC, Rule 201.09 of the grid rules dictates a findivad Moye is disabled at the fifth step of the
analysis.
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