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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CAROLINE BER NSTEIN, an individual,

MARLA UROFSKY on behalf of

RHEA SCHWARTZ, an individual, on :

behalf of themselves and all others : CIVIL ACTION

similarly situated, : No. 17-4960
Plaintiffs,
V.

SERVICE CORPORATION
INTERNATIONAL and

SCI PENNSYLVANIA FUNERAL
SERVICES, INC,,

Defendants.

McHUGH, J. January 14, 2020
MEMORAN DUM OPINION

This is a putative class actiomwhichthe namedPlaintiffs assert claim$or negligence,
breach of contract, and violation of Pennsylvania’s Unfair Trade Practices angh@wns
Protection Law (UTPCPLagainstDefendantsa multinationatemetery operatand its
Pennsylvania subsidiaryrhe named PlaintiffareCaroline Bernstein and Marla Urofsky, who
with power of attorney sues on behalf of her mother, Rhea Schiv@t®laintiffs three
claims, the first twe—for negligence and for breach of contractre-based osimilar
allegations. According to Plaintiffs, Defendants oversold burial plots, failecitttaim accurate

burial records, failed to maintain sufficient space between plots so as to av@igedtn

! For ease, throughout the opinion, | will refer to Schwartz as theifflbietause it is Schwartz, and not Urofsky,
who participated in the various events that gave rise to the legal issuesskdis
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adjacent plots, buried remains in incorrect plots, relocated remains withbatization, failed
to handle remais with reasonable care, and faitedake any remedial action even after being
notified of problematiancidents. ECF 45, {1 167, 17 their third claim, Plaintiffallegethat
Defendants violated thdTPCPL’s catchall provision, which prohibitany person” from
“[e]lngaging in any other fraudulent or deceptive conduct which createdibdid@ of confusion
or of misunderstanding.73 P.S. 88 201-2(4)(xxi), 20143.

Defendants now move for summary judgmasto the named Plaintiffi;dividual
claimsonly, arguing that “because Plaintiffs’ claims are fatally defective, they cégabthe
proposed class they purport to represent, and thus, this entire action should be dism@Bed.” E
47, at 1;see alsd-ed. R. Civ. P. 23(a)Plaintiffs have yeto move to certify a class, and the
threshold controlling issue is the viability of their individual claims
l. Background

A. Defendants

Defendant SCI Pennsylvania Funeral Servitas,is part of a sizablaetwork of funeral
services providers wholly owned bg-Defendant Services Corporation Internatiof&ClI
Global). SCI Global and companies affiliated with SCI Global own nearly 2,000 faeevade
locations and cemeteries across the United States and Canada. In PennsyVania, S
Pennsylvanimwns and operaté&dhalom Memorial Paremeteryand RoosevelMemorial Rark

Cemetery, the two cemeterieslta center of Plaintiffs’ claimsECF 45, 1 59; ECF 46,  59.

2 Plaintiffs’ Third Amended Complaint also alleges a claim for breach of the contractualfdytgdfaith and fair
dealing, but this claim alreadyasdismissed with prejudice per this Court’s Order and Memorandum dated
December 6, 2018. ECF 25, 26. Accordingly, d?lgintiffs’ claims for negligence, breach of contract, and alleged
UTPCPL violations are properly before the Court. Plaintiffs argaihkirgood faith and fair dealingaimis
incorporatedn their breach of contraatlaim, andl will address that gumentthere.



B. Plaintiff Bernstein

In 1983,after hemotherpassed awayCaroline Bernstein purchasevo adjacenburial
plotsat ShalonCemeteryone forhermother and one for heAt Shalom Cemetery, most
graves are laid out in 12-foot by 8-foot lots. Each lot includes four graves, with the intividua
graves typically measuring2dnches across andf8et long. Bernstein’s two plotse contained

within Shalom Cemetg’s Lot Number 771.Bernstein’s mother, Irene Zubrtaordon was

buried in plot 2.

~12 feet |

32 inches

Bernstein Bernstein Plot 3 Plot 4
Plot 1 Plot 2 (reserved by (reserved by
others) others)

8 feet (96 inches)

(reserved for (burial plot of Irene
Caroline Bernstein) Zubrin Gordon)

To effectuate the purchaeétheplots, Bernsteiexecuted a Sepulcher Agreemeiith
Shalom CemeteryECF 472. ThatAgreement, among other things, specified that each plot had
to be large enough to encompasbuial space[] .. . of standard size, not less than 26 inches
high, 32 inches wide and 92 inches lon§CF 472, 1 15;ECF 512, Ex. A, 1 15. In addition to
the Agreement, Bernstein received a “Certificate of Ownership,” which mandatedniloat “[
portion of the Plot shall be transferred to another person or persons for resale51-2CEX. B.

Bernstein’s Sepulcher Agreement also incorporated Shalom CgiadRetes and
Regulations. In signing the Agreement, Bernstein “agree[d] to coatally timeswith the
Rules and Regulations promulgated and posted at the Cemetery office, as ammendieaef to

time concerning the operation, care, use, control argepration of the Cemetery and the
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improvements thereof. ECF 472, 1 14. As relevant herghrough regulations operation
since January 2013Shalom] Cemetery resergend shall have the right to correct any error
that may be made in the location of an interment space or placing of an outer buaiglecgnt
and that “[tlhe Cemetery shall have no liability as a result of any erroe ayple described in
this section, other than the obligation to correct it.” ECF 47-23, §e&0also idf 31 (noting
that“[tjhe Cemeteryreserves and shall have the rightorrect any errors that may be made by
it in making interments. . including the right to substitute and convey in lieu thereof other
Interment Rights of comparable valaed similar location (to the extent possible) as may be
selected by the Cemetery,” and that “[Shalom] Cemetery shall have no liabilitesdteof any
errors of the type described in this paragraph other than its obligation to takm#ual actions
described in this paragraph@f. Defendants’ Answer, ECF 46, § 53 (citing Roosevelt's Rules
and Regulations, which are substantively identical to Shajom’s

In January 2017, an individual unrelated to Bernstein was buried in the plot to the left of

the dot reserved for Bernstein.

1 ~12 feet |

32 inches 3 ; 32 inches

Lot 770 ; Bernstein Bernstein Plot 3 Plot 4
Plot 4 Plot 1 Plot 2 (reserved by (reserved by

o3 others) others)
(burial in h (reserved for (location of burial
January 2017) 2 Caroline Bernstein) of Irene Zubrin)

8 feet (96 inches)

The next month, Bernstein, theighty-two or eightythree yearsf age, went with her grandson
to Shalom Cemetery to visit Bernstein’s mother’s grave. While thereptisgyved the new

grave and became concerned thavértapped with the plot Bernstein had reserv8deECF



45, | 14;see also idat Ex. B (pictures roughly showing proximity of the various plots).
Bernstein and her grandson raised their concern with Shalom Cemé&eneral Manager
Scott Nulty. Bernstein’s grandson explained to Nulty MatBernstein was concerned that the
new grave (Lot 770, plot 4) did not leave sufficient roomhiearrto be buried next to her mother.
Nulty assured Bernstein and her grandson that there was enough room for Berbst&l and
that “worse case the casket burial containers would touch.” ECF 45, { 17. Acdording
Bernstein’s grandson, Nulty’s response concerned both him and Bernsti¢is,“against
Jewish . . . religion to expose another person’s grave ahdéen buried ECF 512, at 4
(citing depositionof Bernstein’s grandson, at 23:19-25). Nulty recorded the grandson’s phone
number, but the parties had no further communication. Bernsteifildeesuit in November
20173

Soon afteMs. Bernstein filed suitand thertwice moreover thenextyearor sq Nulty
ordered the plot reservéadr Bernsteirto be “probed Probing of grave plots involves inserting
afour-foot longdrill into the ground tdocate theouter boundariesf theplot. In doing so,
probing can confirm whether the boundaries of the lpdot been breachedhe partis seem to
dispute the results of the probing exercises-at least the implications of the resultsulty did
not record any results from the first probe, and the widths recorded from the seddhilch
probes, while each suggesting that Bernstein’s plot contained sufficient codnrital, varied
meaningfully. The second probe produced a plot width of 41 inches across at the top of the plot

and 37inchesacross at the bottom of the pldthethird probe produced a plot width of 51

3 The original complaint was filed by Bernstein and Marjorie Schae@¥, E but Schaefer ceased to be a plaintiff
by the time of the Second Amended Complaint, ECF 29.



inches across variance of about 25 percelCF 5215, at 67:20-22, 78:6-9.

According to Defendants, the three probing exercisesvithstanding thgariance in
measurementdemonstrated that Bernstein’s grave plot at Shalom was and is unoccupied, and
there is adequate room for her to be buried there.” ECF 47 Bat @ontrastBernsteintakesthe
variance in measurement to be a feature of a nonscientific, inaccurate prbo&ernstein, the
differences in the probing results meant that Shalom Cemetery could not asshes thee plot
she had reserved contained sufficient room for her btirisfter Shalom Cemetery prothe
Bernstein’s plot for the last tima February 2019Bernsteinremainedunconvinced that the plot
she reserved containedfficient spacdor her burial

Counsel foDefendantghen sought to assuage Bernstein’s concerns. On March 28,
2019, counsel for Defendants advigstnstein’s lawyethat they would be opening the plot
reserved for Bernstetio check for spacend invited Bernstein and her lawyer to attend:

In order to confirm that there is ample space for Caroline Bernstein tarieel In

her purchased grave space at Shalom Memorial Park, in the David Section, Lot 771,

Space No. 1, we plaio open Ms. Bernstein’s reserved space on Monday, April 8,

2019 at 11:00 a.mWe would like to invite you and/or your client to come and

observe the openingWe would also be willing to place a concrete liner in Ms.

Bernstein’s purchased grave spacesaomgened (at no cost to Ms. Bernstein) so that

she can be assured that when the time comes for her to be buried therein there will

be sufficient space for her to be placed alongside her moflease advise as to
whether you would like to attend the open Thank you in advance for your
prompt attention to this matter.

After the parties agreed to an excavation date, Deferidantsselwrote to Bernstein’s lawyer

noting that “absent objection from your client, Shalom will psall a concrete liner in the

4 Plaintiff also stresses deposition testimony by Nulty in which Nulty admitsdghcould not conclusively
demonstrate that Bernstein’s plot was empty unless the plot wasateataSeeECF 512, at 79. Nulty, in
response to a question whether probing produces results with “100 penrtainity,” responded no, that probing
does noproduce results with that kind of perfect certainity. To me, acknowledging an inherent limitation in a
testingmethod only concedes the obvious, and Nulty should not be faulted for candor.



space once it is opened at no cost to your cliemtresponsgBernstein’s lawyemade clear
that they “ha[d] not ‘agreed’ to your proposed course of action.” ECF 4Bdfstein’s lawyer
continued:

[W]e do not agree that we need to accept or object to your proposal to excavate the

grave and or place a liner in the graveéis is a unilateral decision your client has

made in esponse to their inability to confirm that the grave Ms. Bernstein owns is
available for her useWe will be present to observe only.

OnMay 6, 2019, Defendanexcavated Bernstein’s grave plddernstein and her
grandson both attended h& excavatiomxposed certain portions of adjacent grave plots,
including “portions of the vertical walls of concrete liners in adjacent grai@stendants’
Answer, ECF 46, { 31NeverthelesDefendants were able tostal in Bernstein’s grave pla

344inch by 90Ginch concrete liner

C. Plaintiff Schwartz

In 1975, Marc Schwartgassed awayAt the time of Marc’s deatl\Marc’s parents—

Rhea Schwartand her late husband Jack—purchased threebgidede grave plots at Roosevelt
Memorial Park CemeteryAs at Shalom Cemetery, graves at Roosevelt Cemetery are laid out in
lots. Jack and Rhea Schwartz purchased grave plots 1, 2, and 3 in Section N5, [M&ad18

was meanto be buried in plot 3 and Jack, when he died in 2011, was buried in plot 1.

In the fall & 2015,Schwartz theneighty-six oreighty-sevenyears of age, went with her
daughter Marldo Roosevelt Cemetery to visit Jack’s and Marc’'s graVéhile there, they
observedvhat appeared to be “extra space” in the grave lot between Marc’s grave goholt th
reserved for Schwartz. Schwartz and Martaried that the appareaktra space would allow
Roosevelt to bury another person between Marc and the plot reserved for SchwartartzSchw

andMarla raised their concern with Roosevelt Cemetery.stlaffesponse, on October 29, 2015,



David GordonRoosevelt Cemetery’s General Managemte to Schwartz In that letter,
Gordon sought tenollify Schwartz and Marla’s concerneCF 45E. Gordonacknowledged
that Schwartz and Marla were “concern[ed] that there is ‘extra’ space in tHebptadissured
Schwartz thatyou will eventually be buried between and next to your husband on one side and
next to your son on the otherld. He closed, “No stranger will separate your famil{d

In late September 201%chwartz andMarla visited Roosevelt Cemetery and observed
that Roosevelt had, indeed, buried another person between Marc and the plot reserved for
Schwartz. Defendants have conceded thMarc Schwart was buried in . . . grave plot number
4, and not . . . grave plot numbet 8ndthat, as a resultgftave plot number 3 appeared to be an

available and unsold grave, and the space was used for a burial.” ECF 46, { 48.

Schwartz
Plot 1

(burial plot of Jack
Schwartz)

Schwartz
Plot 2

(reserved for Rhea
Schwarz)

Schwartz
Plot 3

(intended burial plot
for Marc Schwartz)

Plot 4

(actual burial of
Mare Schwartz)

To correct its mistake, Rooset/€lemeterydisnterred both Marc and the woman
incorrectly buried in plot 3, and rebury each initlwerrect graves Gordon wrote to Schwartz,
saying that he was “profoundly sorry that this procedure has to hagpehaskedhat Schwartz
“signthe enclosed forms which will give the cemetery permission to move Ma@f 4B, 51,
Ex. G. The formsincludeda “Disinterment Order and Authorizatidar Reinterment or Other
Disposition” and an “Interment Order and Authorizatio®thwartz signed the formthus

providing her consent for the reinterment. ECF 45, | 51, Ex. H; ECF 47-29. But in authorizing



Marc’s reintermentSchwartz appears to have stribk forms’ indemnity and hold harmless
provisions. Id. Those provisions woultdaveindemniied and helcharmless the cemetery and
its affiliates for losses or liability in connection with misrepresentatioagligence, or other
misconduct related to theinéerment. ECF 45H.

Like Bernstein, Schwartz’s Sepulcher Agreement incorporated Roosevett&lgis
Rules and Regulations. Through the Agreement, Schwartz’s interment rigéiiss subject at
all times to the byaws, rules and regulations of ROOSEVELT, now existing and as hereafter
modified, changed or adopted, as though hereinafter set forth.” ECF 47-20, hB.3. T
regulations in effect at the time of Marc’s reinterment provided that “[Rottkegmetery
reserves and shall have the right to correctaaryrs that may be made by it in making
intermentdor] disinterments; that “[ijn the event such error shall involve the interment of the
remains of any persdn an incorrect location, the Cemetery reserves and shall haxiglh&
remove and transfer such remains so interred todtrect location or to a similar location of
comparable value”; and that “[Roosevél@metery shall have diability as a result of any
errors of the type described in this paragraph otheriteabligation to take the remedial actions
described in this paragraphECF 47-22, § 31see also id] 80 (noting that “[Roosevelt]
Cemetery reserves and shall have the right to correct any error that may be thadedation
of an interment spatand that “[tjhe Cemetery shall have no liability as a result of any error of
the type described in this section, other than the obligation to corre@efgndantsAnswer,
ECF 46, 1 53 (citing Roosevelt's Rules and Regulations).

Il. Summary Judgment Stardard

Defendants’ mtionis governed by the wekstablished standard for summary judgment

set forth in Fed. R. Civ. P. 56(a), as amplifieddstotex Corporation v. Catret77 U.S. 317,
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322-23 (1986). Viewing the evidence in the light most favorable to Plaintiffs as the nonmoving
party, | consider whether Defendants have shown “that there is no genuine disjoud®\a

material fact and [thdhey ar¢ entitled to judgment as a matter of lAwFed. R. Civ. P. 56(a).

II. Discussion

Plaintiffs bring three claims against Defendanfer negligence, breach of contract, and
violation of Pennsylvania’sinfair Trade Practices and Consumer Protection. Liaanalyze
each in turn.As a threshold mattet,conclude that neither the economic loss doctrine nor the
gist of the action doctrine prevent Plaintiffs from pursuing a negligence.climethelessl
furtherconclude that Plaintiffsxegligence claim cannot survive summary judgment because
Defendants have not breached any relevanbi@sed duties they may have owed Plaintifis.
to Plaintiffs’ breach of contractaim, | conclude that Defendants have not breached any of the
contractual duties they owed to Plaintifésd that both Bernstein and Schwartz will receive the
benefits of heir bargains Finally,as to Plaintiffs’ UTPCPIclaim, | conclude that neither
Plaintiff has suffered an ascertainable loss associated with any actiondndBref.

A. Plaintiffs plead a negligence claim independent of their contraatlaim

1. The economiaiss doctrine does not b&faintiffs’ negligence claim because
they adequately allege emotional distress.

In Pennsylvaniagourts use two methods to determine whether tort claims that
accompany contract clainean surviveas freestanding causes of actietme “economic loss”

doctrine and thégist of the action"doctrine® The economidoss doctrine “prohibitplaintiffs

5 The Pennsylvania Supreme Court has netideptechor rejeted the economitoss doctrine But Pennsylvanis
intermediate appellate courts hdwag appliedit. See, e.g.REM Coal Co., Inc. v. Clark Equip. C&63 A.2d 128
(Pa.Super.Ct. 1989) The Third Circuithas predicted that the Pennsylvania Suprem#tGvould adopt the
version of the economic loss doctrine that the United States Suprentel®eipped irEast River S.S. Corp. v.

10



from recovering in tort economic losses to which their entitlement flows onlydroomtract
Duquesne Light Co. v. Westinghouse Elec. C@pF.3d 604, 618 (3d Cir. 1995)he Court of
Appeals furtheexplained that a plaintiff should lienited to a contract claimand barred from
raising a negligence clairfywhen loss of the benefit of a bargain is the plairgiffble loss.”
Duquesne Light66 F.3d at 618. Thus, under the economic loss doctrime, cause of action

exists for neglignce that results solely in economic damages unaccompanied by physical injury
or property damage.Excavation Technologies, Inc. v. Columbia Gas Co. of Pennsy)\a@ha

A.2d 840, 841 n.3 (Pa. 2009). “To avoid application of the economic loss doctpiaetéf

must articulate ‘harm that is distinct from the disappointed expectations evolvihgfemie an
agreement.””Doe v. Trustees of Univ. of R&70 F. Supp. 3d 799, 829 (E.D. Pa. 2017).

On the facts here, the only conceivaltmeconomic loss Plaintiffs can claim is
emotioral distress.Earlier in this casd,grantedDefendantsMotion to DsmissPlaintiffs’
negligence clainbecause Plaintiffs hadiled to plead the level of physical injury necessary to
support such a claimSeeToney v. Chester Cty. Hosp61 A.2d 192, 200 (Pa. Super. Ct. 2008),
aff'd, 36 A.3d 83 (Pa. 2011 Now, in the current Third Amended Complaint, bé&tlaintiffs,
albeit marginallyhave allegeghysicalmanifestations of emotiondistresssufficient to support

a claim grounded in tort.

Transamerica Delaval, Inc476 U.S. 858 (1986)SeeKing v. Hilton-Davis, 855 F.2d 1047, 10534 (3d Cir.
1988).

6 The United States Supreme Court adopted the doctrine in an admiralty prbalitity case, holding that “a
manufacturer in a commercial context has no duty under either negligerdetdiability theory to prevent a
product from injuring itself.”East River 476 U.Sat871. Though the Court recognized the need for products
liability law to protect consumers from dangerous products, the Cougdroancern that if products liability
remedies “were to progress too far, contract law would drowrs@aaf tort.” Id. at 866.
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Bernstein has offereeixpert testimony showing that she suffers frmemsistent
“adjustment disorder with mixed anxiety and depressed mood, chronic,” which wed bgus
her initial visit to the cemetery iB017, viewing the adjacent grave, and surmising that there was
not sufficient room for her to be buriegtween her latbusband and son. ECF gl-
(Independent Psychiatric Evaluation of Berngteifhe physical manifestatiord her emotioal
distressncludenegative changes her appetite and loss of sled. at 34; see als&ECF 473,
at 22:4-23 Dep. of Bernstein(“[L]ast year when this happened at the cemetery, | was very
upset. Didn’t sleep. Walked the floors.”).

Similarly, Schwartzhas offeredexpert testimonghowingthat shesuffers from
“adjustment disorder with mixed anxiety and depressed mood, chronic,” which wed bgus
her visit to Roosevelt and the discovery that her son was buried in the wrong grave. &§CF 51-
(Independent Psychiatric Evaluation of Schwarizhe physical manifestatiord Schwartz’s
emotioral distressncludea measure of insomnidd. at 34.

Defendants disputelaintiffs’ injuries, butl will set aside any reservations and assume
thatPlaintiffs’ expert reports offeat least the minimum indici@quired to support a claifor
emotional distress under Pennsylvania law. Consequently, the economic loss daxittheot/

bar Plaintif§ negligence claim.

2. Thegist of the action doctrine need not be gapely considered because it is
subsumed within an analysis of whether Defendants breachedradyties

Similar to the economic loss doctrine, the gist of the action doctrine works topreve
plaintiffs from recoveringn tort for injuries stemming from breaches of contract. Unbergist
of the actiondoctrine, “to be construed as a tort action, the tortious wrong ascribed to the

defendant must be the gist of the action with the contract being collatBadiler-Uddeholm
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Ameri@, Inc. v. Ellwood Group, Inc247 F.3d 79, 103 (3d Cir. 2001). That is, the tortious
wrong must be the real point of the actioiis-essenceSeeid. at 104. Because tort actions
arise from breaches of duties imposed as a matter of policy, while ccattens arise from
breaches of duties imposed by mutual consent, if “the parties’ obligatiodefared by the

terms of the contracts, and not by the larger social policies embodied in the laig,bthen the
claim should be limited to a contract claitdl.; see also Redevelopment Auth. of Cambria
County v. International Ins. C0685 A.2d 581, 590 (Pa. Super. Ct. 1996) (en banc). To avoid
application of the gist of the acti@octrine the plaintiff must articulate some noncontractual
duty the defendant breached that gave rise to her injuries.

At the motion to dismiss stageecause the economic loss doctrine was enough to bar
Plaintiffs’ negligence claim,saw “no need to reach the question of whether Pennsylvania would
recognize an independethiity in tort that would preclude application of the gist of the action
doctrine.” ECF 25, at 121 further observethat “Plaintiffs make a strong case” that
Pennsylvania law “would recognize an independent duty in tort that would precludzaappli
of the gist of the action doctrifeECF 25 at 12.

Now, Plaintiffs hae stated cognizable claims for negligent infliction of emotional
distress Thus,| must determine ifthe tortious wrong ascribed to the defendasitthe gist of
the action withthe contract being collateralBohlerUddeholm 247 F.3cat 103. But | need not
engage in a lengthy analysis of the factors recognized by the Supremen@dtivaus v. Cohen
756 A.2d 1166, 1169 (Pa. 2000), because even if one defines Defendants’ duty in broad terms,

the record here does not support a breach.
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B. Defendants have not breached any to#based duties owed t®laintiffs

Plaintiffs’ Third Amended Complaint alleges that Defendants oversold buoist failed
to maintain accurate burial recordailed to maintain sufficient space between burial plots;
buried remains in the wrong plots; relocated remains without notification or aetir@mifailed
to handle remains with reasonable care;fandd to pursue remedies after being put on notice o
these incidentsECF 45, at 29-30, § 158. Viewing the record evidence in the light most
favorable to Plaintiffs, | conclude thidiere is insufficient evidence that Defendants breached
any dutiesowedto Plaintiffs.

To begin,Ms. Bernstein hasfferedno evidence that Defendants engaged in any of the
breachs alleged in the current Complairthe has offered no evidence that Defendamssold
her burial plots; buried any relevant person’s remains in the wrong plots; rdlacgteelevant
person’s renains without notification or authorization; failed to handle any relevant reméhms w
reasonable carey failed to pursue remedies after being put on notiggablematiancidents.

Nor has Bernstein alleged sufficient evidencehiow that Defendanfailed to maintain
accurate burial records to maintain sufficient space between burial pl@&salom Cemetery’s
records showthatboth plots 1 and 2 in Lot 771 were sold to and resbforBernstein See
ECF 45D. Further, none of Defendants’ repeated psilf Bernstein’s plot suggested tliat
contained insufficient room fdrereventual burial. Finally, Defendantiastallation of a
standaresized concrete liner seems to cosolely demonstrate th#te plot containsufficient
space for an eventual burialhus, even crediting Bernstein’s claim that she has suffered
noncontractual injury, none of those injuries were caused by Deferaathing any tort

based duty.
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Similarly, Ms. Schwartz has not offered any evidence to support her claim that
Defendant®versold burial plotseservedor her;failed to maintain sufficient space between
burial plots; failed to handle remains with reasonable care; or failed to punsediesafter
being put on notice giroblematiancidents. Schwartz has offered evidence that Defendants
buried remains in the wrong plots and, correspondirigigd to maintain accurate burial
recordsof who was buried where. But such a breach is incapable of surviving summary
judgmentbecause Schwartinesnot allege—and the record does not revedhat Defendants
acted intentionally or wantonly in misburying Marc in 1975.

The Pennsylvania Supreme Cowatognizeshe tortof interference with a dead body
under the prescription offered by the First Restatement of T8eePapieves v. Lawrenc263
A.2d 118 Pa.1970). UnderPapieves“one who wantonly mistreats or, acting without privilege,
intentionally withholds the ity of a decedent is liable in tort to the member of the decadent
family who is entitled to the disposition of the bodyd. at 120 (internal quotations omitted)
(citing Restatement (First) of Torgs868 (1939)).Recently, the Pennsylvania Superionu@o
clarified that underSection868, ‘a party can plead that the defendant acted with a wanton state
of mind in the mistreatment of a body. or that the defendant acted intentionally . . . or that the
defendant acted with both states of min@lVeiley v. Albert Einstein MedCntr,, 51 A.3d 202,

209 (Pa.SuperCt. 2012). But Weileyrefusedio expand th@redicatamental state to include
negligence.ld. at 214 (“Pennsylvania has not yet adopted the revised version of section 868 to
include negligent interference with a body, and we are currently restrcteeRapieves

Court’s limitation of this tort to wanton or intentional conduct in accordancethatirirst
Restatement of Torts section 868she also Hackett v. United Airlines28 A.2d 971, 974Ra.

Super. Ct. 1987).
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Neither party contends thBefendantsntentionallymisburied Marc’$ody. The
guestion then isshethertheyacted‘wantonly.” Papievesexplairs that wanton mishandling of a
body has been found to inclydes relevant heréthe unlawful interment or disinterment of a
body . . . and other intentional, reck[lJess or wanton acts likely to cause severenamoti
distress.” Papieves263 A.2d at 120. The Court summarized that “the underlying, and we
believe real, issue is the right of a decettenéarest relatives to protection against intentional,
outrageous or wanton conduct which is peculiarly calculated to cause them serioll®menta
emotional distress.'ld. at 121.

No such intentional, outrageous, or wanton conduct occurred here. No doubt Defendants
erred in 1975 when they misburied Marc in plot 4 instead of plot 3. Roosevelt Cemefery staf
also erredvhen theyclaimedto Schwartz that “no stranger will separate your family” before
investigating or disclosing that a stranger had, ih facstakenly been buried in Marc’s assigned
plot. But Schwartz does not contend tthetse actions wetiatentional or wanton. Thus,
whatever genuine emotional distress Defendants caused Schwdttrc’'s misburiglnone was
caused bynything more thaDefendants’ negligence-urther,once Defendastbecame aware
of Marc’s incorrect burial in plot 4, they quickly rectified the problem, and did sfutlyrand
with Schwartz’s consent. Instead of fully disinterring M&efendants conducted a “slide
only” reintermentseeECF 4729, which waverseen by Schwartz’'s RabBCF 4721, at
58:7-61:25 By sliding Marc’s caskdtom plot 4 to plot 3the caskehever broachethe
cemetery floor.

| thus conclude that neither Bernstein nor Schwartz can survive summary judgment on
their negligence claimDefendantserrors areregrettable And concluding tha®laintiffs cannot

survive summary judgment aheir negligence claim in no way discounts alstressheyhave
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suffered, especially Ms. Schwartz. Nevertheless, the fesadth herés onecompelled by
Pennsylvania law.

C. Defendants have not breached any contractual obligations owed to Plaintiffs

Defendantgurthermove for summary judgment d¢Haintiffs’ breach of contract claim
To succeed otheir breach of contract clain®laintiffs must show a valid and enforceable
contract, a breach of material term contained in that contract, and damagesyrasmit that
breach! Reviewing theevidence in the record in the light most favorable to Plaintiffs, |
conclude(i) thatDefendants did not owe to Plaintiffs certain of toeatractual duties allegedr
(i) thatDefendants have not breached amterial termsn the pulcherAgreement$

1. Bernstein will receive the benafiof her bargain.The contractual benefits owed to
Ms. Bernstein are described in the 1983 Sepulcher Agreement she exeithta®halom
Cemetery representativé’ursuant to that Agreement, as discusBetistein bargained for two
adjacentights of interment, one for her and one for her mother. Each right of interment includes
the right to a “burial space[] . . . of standard size, not less than 26 inches high, 32 inches wide
and 92 inches long.ECF 472, 1 15. In addition to the interment rights included in the
Agreement, Bernstein received a “Certificate of Ownership,” which nteddhat “[n]o portion
of the Plot shall be transferred to another person or persons for resale.” ECF 5B-2, Ex
Bernstein’s corallegatiors derive fromDefendants’ installation of a concreirger measuring

34-inches by 90nches. Bernstein argues that timetallation breaches the Agreement because

7 Neither party contends that the Sepulcher Agreements signed tst&er(in 1983) or Schwartz (in 1975) are
invalid or unenforceable.

8 Plaintiffs, in their Third Amended Complaint, support their breactoofract claim witha series of allegations

that largely restate their negligence claim. | have dealt with all claims getm#me breach of contract claim here,
and all claims germane to the negligence claim in the preceding section.
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theliner is 2-inches shorter than the minimum length dethilg the Agreement. Bernstaiso
argues that the installation of thkorterthanpromisediner was necessitated by the
encroachment of an adjacent grave, meaning that she will not receifid|twights of
interment, as promised.

Despite minor deviations from contractual promjdesfendants haveubstantidy
performedheir contractual obligationdn Pennsylvania, the equitable doctrine of substantial
performance protectgtfose who have faithfully and honestly endeavored tiope their
contracts in all material and substantial particulars, so that their right to cotnpensay not be
forfeited by reason of mere technical, inadvertent, or unimportant omissions astieffi¢ort
Co. v. Paul 76 A.2d 445, 447 (Pa. Super. Ct. 1950). This line of authority incorporates the
establisheg@ommon lawmaximde minimis non curdex. Defendants haveubstantially
performedhere. It is true, as Bernstein emphasizes, the concrete liner installed by Defaadants
two inches shorter than promised in the Agreement (90 inches instead of 92 imtasalso
is two inches wider than the width specified in the Agreement (34 inches instead tidsd,
the concrete liner installed by Defendants containsetotal square inches than the burial space
Bernstein bargained for in the Agreem&nBuch miniscule deviations from the dimensions
specified in the Agreement anet enough to support a breach of contraspecially when the

result is a larger space than the one for which Bernstein bargained

9 Through the Agreement, Bernsteirrphiased two “burial spaces ..of standard sizeyot less than 26 inches high,
32 inches wide and 92 inches lond=CF 472, 15. Omitting height, those dimensions amount to 2,944 square
inches, or about 20.5 square feet. The concrete liner instgllBéfendants is 34 inches wide and 90 inches long,
which amounts to 3,060 square inches, or about 21.25 square feet.
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Perhapsnticipating that her contract claim would rise or fallheimor geometric
deviations in the concrete liner installed in the grave Bletnstein also argues thi&tefendants
breached the implied duty of good faith ana taling by acting in bad faith tevacde the spiti
of the bargain.ECF 512, at27. According to Bernstein, by bargaining for two rights of
interment of a particular size, she also bargained for various implied rigtitgjing not having
Defendants excavateer gravenot being exposktothe grave of hemotheror adjacent graves
and being able to rely on Defendants’ records to ensure that her contractsavaghbeing
honored. ECF 51-2, at 27.

Bernstein is correct that all contracts executed under Pennsylvania law incingdiad
duty of good faith and fair dealinddernstein also is correct that my decision to dismiss her
good faith and faidealingclaim at the motion to dismisstage doesot necessarily preclude her
pursuingthat argument here as a part dfraach of contract counSeeECF 25, at 14-15. Buta
necessary implication of my observation thgbad faith and fair dealingaim may not be
maintained as an independent causactibnis that, to succeed @uch a claimBernsteirmust
still demonstrate that Defendants breached a specific contractual duty éhigyatbe contract.

In other wordsshe musestablisithatDefendarg breached specific duty imposed lijie
Agreemenbther than the covenant of good faith and fair dealing, andlleaicurreddamages
as a result CRS Auto Parts, Inc. v. National Grange Mut. Ins.,645 F. Supp. 2d 354, 369
(E.D. Pa. 2009).

Bernstein has failed to do that hefdot only have Defendants substantially performed
all material obligationgheyowed to Bernstein, Bernstein’s Sepulcher Agreement allows Shalom
Cemetery'to correct any error that may be made in the location of an interment space or placing

of an outer burial container,” and providbeat “[tlhe Cemetery shall have no liability as a result
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of any[such]error.” ECF 4723, § 80. Because | have concluded that Defendants have upheld
their end of the bargairthat they hae not breached any contractual duty owed to Bernstgin—
follows that Defendants have not breached any derivative duty of good faith arebfaigdhey
may have owed Bernstein.

2. Schwartz will receive the bensfdf her bargain.Like BernsteinMs. Schwartz will
receive the benefits of her barga®@chwartz, in opposingusnmaryjudgment,seems tanake
just one argument supportibgeach. Schwartz argues that Defendants’ breach occurred when
they disinterredschwartz’s son Marc fromplot 4,the incorrect grave in which he wasginally
buried,and reinterredhim in plot 3, the plot reserved by SchwddeMarcin 1975. ECF 51-2,
at 2#28. Schwartz claims that “the benefits tfsdte] bargained for was thaterment of her son
in space 3 on single occasionand not the disinterment and reinterment of him forty years
later” ECF 5%2, at 28. In other words, the bargain Schwartz struckiesaterment of her
sonMarcin the correct plobnthe first try.

For two reasonsSchwartzhas not done enough to survive summary judgment. First,
even if Schwartz bargained for the benefit of a single intermentostsented tdlarc’s
disinterment and reintermeint plot 3. ECF 4729. Thus, whatevarontractual harm Schwartz
may have sufferebdas since been rectifiednd with her consent. Second, Schwartz, through the
Sepulcher Agreement, agreed to allow Roosevelt Cemetery “to correct anytleatoray be
made by it in making interments [or] disgnments’ including those “involv[ing] the interment
of the remains of any person in an incorrect location,” and that “[Roosevelt] Cersieddl have
no liability as a result of any [such] errorE€CF 4722,  31.

Schwartzperhaps could haveaintaineda claim for breach of contrasthen she

originally discovered, in 2015hat Marc was incorrectly buried in plot &chwartz purchased
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the interment rights tplots 1, 2, and 3 in 1975, soon after her son had d&€F 4720. And

the record reveals th&chwartz intended Marc to be buried in plotSee, e.g. ECF 47-21, at 9,
41:3-11 (deposition of Schwartz) (confirming for counsel for Defendants that sh&dpact
these sites in response to Marc’s death . . . [a]Jnd Marc was going to be buriechumdier
three”). But even if Schwartz had brought a claim for breach of corttnantandsubsequently
prevailed the most sensiblemedy would have been specific performanicie contract term
she alleged was breacheld. other words, if Schwartz had prevailed on a breach of contract suit
filed after first discovering that Marc hden incorrectly buried in plot 4 in contravention of a
material term in the contract, almost inevitably tidigial remedy would have beanorder
instructing the partie® do just what they did here—agree, with as much care as possible, to
moveMarc o plot 31°

D. Defendants have not violated Pennsylvanialdnfair Trade Practicesand
Consumer Protection Lawt?

Finally, Defendants move for summary judgment on Count Il of Plaintifbsh@laint,

which asserts a claim under ti@PCPL Specifically, the Compint alleges that Defendant

0To be sure, compensatory damages are the rulecanthble remedieslike ordering specific performanee
remain the exception. Baepulcher agreements are no ordinary contrddéserthelesDefendantsow have
provided that which Ms. Schwartz contends Alggeementequires.

11 Unlike Plaintiffs’ tort claims, Defendants do not asseat theeconomic loss doctringars Plaintif6’ UTPCL

claim. In Landau v. Viridian Energy PA LLQ@23 F. Supp. 3d 401 (E.D. Pa. 2016), | explored in detether a
UTPCPL claim is barred by the economic loss doctriBgecifically,| examineda divergence between how the
Third Circuit and how the Pennsylvania Superior Court analyzed the isbw#.411. The Third Circuit, in
Werwinskj predicting how the Pennsylvania Supreme Court wané held that the economic loss doctrine applie
to statutory fraud claims, including those arisingemtie UTPCPL.Werwinski v. Ford Motor C0286 F.3d 661

(3d Cir. 2002. At the timeWerwinskiwas decidedn 2002,no Pennsylvania appellate court had considered
whether the economic loss doctrine barred UTPCPL clainen the injurieslowed from a beach of contractBut

by the time | decidetlanday in 2016,the Pennsylvania Superior Court had twice repudidtedvinskj holding

that the economic loss doctrine barred only “‘cause[s] of action in negédéat result solely in economic damages
unacompanied by physical injury or property damage[sl.&nday 223 F. Supp. 3d at 41citing Knight v.
SpringfieldHyundaj 81 A.3d 940, 952 (Pa. Super. Ct. 20188 also Dixon v. Northwestekutual, 146 A.3d

780 (Pa. Supeft. 2016) | concluded tht the appropriate course was to agfiyght andDixon.
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engaged in unfair and deceptive acts insofédh@gmade various contractual commitments to
Plaintiffs and then did not honor those commitmeisseCompl., ECF 45, { 186.

Defendants argue thttis claim fails on several ground$heir first argument-that
Plaintiffs havefailed to allege an “ascertainable loss” as required under the UFRGP
sufficientto resolve the claim“To maintain a private right of action under the UTPCPL, a
plaintiff must demonstrate (1) ‘ascertainable loss of money or property, real or pe(oras
a result of’ the defendant’s prohibited conduct under the stati@yimark v. Bank of Am., N,A.
783 F.3d 168, 180 (3d Cir. 2015) (quoting 73 P.S. 8§ 201-9.24a) ascertainable lossxder the
UTPCPLcannot be speculative, and “must be established from the factual circumstances
surrounding each caseld. (citation omitted).“The test of whether damages are remote or
speculative has nothing to do with the diffigun calculating the amount, but deals with the
more basic question of whether there are identifiable damages. dEmages are speculative
only if the uncertainty concerns the fact of damages rather than the amiolusit 181 (nternal
alteration and ellipses omittedin Kaymark the Third Circuit assumed for purposestsf
analysighat improperly inflated fees violated thEPCPL, buiheverthelesfound that a
plaintiff, who had not paid any portion of the improper fees, haguféered an ascertainable
loss. Id. at 180-81.

Here, Plaintiffs allege two types of losséds. Bernstein allegelossof specific real
propertycaused by thanstallation ofthe concretdéiner that istwo inches shorter than was
promised. AndMs. Schwartz alleges losses associated with reinterofdrér son Marc, who
initially was buried in the incorrect grave plot. With respect to Berndthwid as a matter of
law thatany losses associatavith the redistribution of space in the concrete liner are too

miniscule to be actionable under the UTPCPL. Morem®discussedbove the concrete liner
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installed by Defendants in the plot reserved for Bernstein contanssquare footage than the
spaceor which Bernstein bargained. Stated differenBgrnsteincannot crediblylaim
ascertainable lossesoted in a diminution of real property whé&efendants have actually
provided her more real property thahat they initially promised.

Like BernsteinMs. Schwartz hasot sufferedanyascertainable losses as defined by the
UTPCPL Schwartzs argunentis that she did not receive the berngfitomised becausene
benefitfor which she bargainedas a singléurial of her son.Schwartz’s theory is thahe
price she paid in 1975 for Mascburialwas artificially high because, had she known he would
be disinterred and reinterred, she would have paid less. Putting to one $efegbeal
remotaessof Schwartz’s alleged lossthat sheostensiblypaid an inflated price on a contract
forty-five years age-Schwartz’scounterfactuatheory ofloss istoo ephemeral to constitusa
“actual loss. Sincethe discoveryhat Marc was incorrectly buried in plot8¢chwartzhas not
expendeadny moneyor disgorgel any propertyto facilitate thadisinterring and reinterringf her
son.

V. Conclusion

For these reasons, | will grant Defendants’ Motion for Summary Judgment. An
appropriate Order follows.

/sl Gerald Austin McHugh

Gerald Austin McHugh
United States District Judge
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