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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TAJAN DURHAM,
Plaintiff, : CIVIL ACTION NO. 17-5152
V.

CITY OF PHILADELPHIA, COUNTY OF
BUCKS, COUNTY OF MONTGOMERY,
PHILADELPHIA COUNTY DISTRICT
ATTORNEY'’S OFFICE, MONTGOMERY
COUNTY DISTRICT ATTORNEY’S
OFFICE, BUCKS COUNTY DISTRICT
ATTORNEY’S OFFICE, PA STATE
TROOPERDEPARTMENT, PA STATE
TROOPER JEFFERY HAND, PA STATE
TROOPER PRESTON GRAY,

Defendants.

MEMORANDUM OPINION

Smith, J. July 16, 2019

The pro seplaintiff seeksdamages from severdefendantdor a variety of purported
claimsunder42 U.S.C. 8 1983primarily stemming from a May 2016 incident involving two
Pennsylvania state troopeBy the plaintiff s own admissiorafter the troopers discovered there
were pending arrest warrants against bduming a traffic stop, he led theam a car chase from
Pennsylvania to New Jersey, where they performed the PIT manestay toscar! The plaintiff
alleges that after the collision, one of the troopers brandished his firearm anengeat shoot
him if he did not comply with an order not to move his hands, which he claims amounted to

excessive force

1 The PIT, or “Pursuit Intervention Technique,” maneuver is a techniqueiaguehicle may use “to appl[y] pressure
to the rear of the fleeing vehicle, causing the fleeing vehicle to turnthbauma come to a stopBland v. City of
Newark 900 F.3d 7784 n.5 (3d Cir. 2018).
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After the troopers arrestithe plaintiff New Jersey and Pennsylvania blotbught charges
against him relating to the chasit the time, there were pending charges against him
Philadelphia and Montgomery County, which he does not desatiee than to provide the state
criminal docket numbers. He alleges a variety of wrongdoing in connection with bothathe M
2016 and preexistinghargesjncluding a double jeopardy claim against the state troofmars
filing complaints against him in multiple jurisdictions]aagely unspecified due process claim,
malicious prosecution claims agairat three district attorney’s offices, speedy trial viaati
claims against two of those offices, and an Interstate Agreement on Detiimars

The defendants filed four separate motions to dismiss, arguinthéhataintiff's claims
suffer from numerous fatal procedural and substantive defédtshree district attorney’s office
defendants argthat they are not entities liable to suit unsiection1983or are otherwise entitled
to absolute immunityThe district attorney’s offices, along with Montgomery County and the City
of Philadelphiaalsoarguethat any potential claimsnderMonell v. Department of Social Services
of New York436 U.S. 658 (1978ail becausehe plaintiffdid not identify an official municipal
policy, custom, or decisionmaker that caused the purported constitutionsionieldhe Bucks
County District Attorney’s Office argsethat the Monell claims were also deficienbecause
Monell does not allowespondeat superidrability or punitive damageslhe troopers argue that
any Monell claims fail as to them specifically, because individuals cannot be held liable under
Monelland their state employer, Pennsylvania, has immunityiéorell claims under the Eleventh
AmendmentThe Montgomery and Bucks County District Attorney’s Offices both algae that

the plaintiff hasnot satisfied the favorable termination rule establishédkeick v.Humphrey 512

2 Presumably because of the plaintiffieo sestatus, many of the defendants made arguments relating to claims that
he theoretically could have brought against them, even if he did not namepéeifically in his demand for danes

as to that claim. For example, the plaintiff only named Bucks CountyhentPa. State Trooper Department” in his
Monellclaim count, but all the defendants briefed whyNtanell claims failed as to them.
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U.S. 477 (1994), which is fatal both to his malicious prosecution and speedy trial. daens
Philadelphia District Attorney’s Office, th@ity of Philadelphia, and the troopers also argue that
none of theallegedfacts suggest any constitutional violatiobastly, the Philadelphia District
Attorney’s Office arguethat the Interstate Agreement on Detainers @uoe “IAD”) does not
create a pvate right of actiorand, even if idid, the pled facts do not suggest that it violated the
IAD, and that all the plainti% state law claims likewise suffer fatal defects

The court agrees that thenendedcomplaint fails to state a cause of actioothbbecause
several of the defendants aret proper partieand because the facts, as alleged, do not suggest
wrongdoing on the part of any defendalrda.the contrary, the allegatiosaggesthatthe plaintiff
acted unjustifiably and recklessly, and that the state troopers acted reasmubpipfessionally
to mitigate the danger that he posed to themselves amitthie. None of the pled facts suggest
that the counes or district attorney’s office defendarasted improperly irseeking tohold the
plaintiff accountable for those and otladlegedcrimes.

Moreover, dismissal with prejudice is appropriate as to all defendants eebaukey
deficiencies in themendedcomplaint are incurable, and any amendnveoild be futile First,
the three district attorney’s offisa@renot proper defendants undszction1983 no additional
allegations could change that fa8econd, the speedy trial rights claim necessarily f@tause
the state criminal records reftdbat one case ended in dismissal and the other ended with a guilty
pleag both of which foreclose a later speedy trial .sMibreover,a plaintiff likely cannot receive
damages for a speedy trial violation anywalyird, the state criminal recordsdisputably prove
that no defendant violated the Pennsylvania procedural rule requiring a bench waareug, he
which is the only allegation that could potentially support a due process causerfFmirth,

the IAD does not create a private rightaation.Fifth, the allegations against the troopers come



nowhere close to stating a claim for excessive forcettantbtal absence of any facts that would
potentially support sth a claim demonstrates that amendment would be flile same is true
for the Equal Protection Clause claiBixth, as a matter of lakhe Double Jeopardy Clause does
not apply to charges brought by separate soveresgvenh, theMonell claims fail becausthere

is no surviving underlyingonstitutional claim, and the troosé employer the Commonwealth
of Pennsylvanipis immune under the Eleventh Amendmeatstly, allowing amendment would
be inequitableconsideringhe history of this cas@herefore, the court will grant the motions to
dismissand dismiss thamendedatomplaint with prejudice.

l. PROCEDURAL HISTORY

Thepro seplaintiff, Tajan Durhanm(“Durham?”), filed an applicatioror leaveto proceed
in forma pauperisattaching a proposed complaint and a motion for a preliminary injunction, on
November 15, 201Doc. No. 1.The court denied the application without prejudice on November
28, 2017, becaudaurhamdid not file a certified copy of his prisoner account statenizmnt. No.
2. Durhantiled a second applicatidor leaveto proceedn forma pauperisincludingan amended
complaint and &opy of his prisoner account statement, on December 4, POt7Nos. 34.In
the amended complaint, Durham asserted claims against the @Cityladelphia, Bucks County,
Montgomery County, the Philadelphia District Attorney’s Office, the Montgor@erynty District
Attorney’s Office, the Bucks County District Attorney’s Office, the “‘Patate Trooper
Department,” and Pennsylvania State Troopers Jeffery Hand and PrestoB@xeyio. 32. On
December 5, 2017, he mailed a letter informing the court that he had submitted a copy of his
“inmate trust account” before receiving the court’s November 28, 2@d&r denying the first
application. Doc. No. 5.

Before the court ruled on the second applicatibnrham filed another motion for a

preliminary injunction, alleging violations of his speedy trial rightsc. No. 6.He sent another
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letter and copy of his prisoner trust account statement on December 28, 2017, retjusstingy
court rule on his applicaticior leaveto proceedn forma pauperisDoc. Nos. #8.0n February
28, 2018, Durham sent a letter to inform the court of a change of address and that “a waiver of
summons ha[d] be[en] sent to each Defendant on February 1, 2018.” Doc. No. 9 at ECF p. 1.
On March 13, 2018, the court denied the motions for preliminary injunctionshand
application to proceeth forma pauperisas moot, in light oDurham’sapparent release from
prison.Doc. No. 1L. Durhamthen filed a poper norprisonerapplication to proceeth forma
pauperis Doc. No. 12, which the court grantei an order entereon May 23, 2018Doc. No.
14.In the same order, the court dismissed all claims against the “PaT&taper Department”
with prejudice, because the Pennsylvania State Police are immune from suithenBezvienth
Amendmentld. at 2 n.2.The court alsairectedDurhamto submit completed USM85 forms to
the United States Marshals Service so that it could serve the amended complanenomaining
defendantsld. at 2. Per the court’s order, the clerk of court entered the proposed amended
complaintonto the dockeDoc. No. 16 The same daypurhamfiled a motion requesting the court
to award attorneg fees or appoint an attorney for him. Doc. No. 17.
On June 11, 201&urham fileda “Petition forJudgmentExpedited Judgment Requg’t)
in which he represented that “the summons and complaint were duly served on the Defendants
Governor Tom Wolf and et al. defenddrjtsDoc. No. 18t ECF p. 10n June 26, 2018, the court
denied the motion for attorney’s fees or appointment of counsel and the petition for judgment
explainingwhy each otheclaims appeared to lack meioc. No. 19at 2-3 n.1 The court also
noted that th&®urham’s reference to serving Governor Wolf was misplaced, as he did not name
the governor as a defendant in #tirmendedcomplaint andthe purportedservice of the other

defendants could not have been effective becaustimed to haveffectedservice before the



court had granteinh forma pauperistatusand deemed the amended complaint to have been filed.
Id. at 4 n.1.

Having received no updates frdburhamby August 15, 2018, the court entered another
order directing him to complete all necessary U285 forms and warninigim that the court may
dismissthe case for failure to comply wiRule 4 of theFederal Rulsof Civil Procedure or lack
of prosecution as to any defendant for whom he did not provide a propefocmiNo. 20at 2
On November 5, 2018, after the Marshals Service represemtedambes that Durham had
provided some, but not all, of the completed U385 forms, the court entered a third order
directing him to complete and submit the necessary forms and again warneduhatd do so
could result in dismissal as to the relevant deéémts.Doc. No. 21at 2 On January 10, 2019,
Durham filed a “Temporary Restraining Order Request (Requesting Immediatef Rxéli
Detention).”Doc. No. 22.The court denied the request less than a week later, explaining that the
request was not based any of the facts alleged in the amended complaind a motion for a
writ of habeas corpus was the proper mechanism to seek release from.ddstodyo. 23at 1
n.1.

The Philadelphia County District Attorney’s Office moved to dismiss @heended
complant for failure to state a claim on January 16, 2@®&c. No. 24 The City of Philadelphia
filed its motion to dismiss on January 31, 2008c. No. 290n February 4, 2019Qurhamfiled
a “(TRO) Deem for Judgment Expeditious Requd3tt. No. 30.The court denied the request as
moot the next day, explaining that the court had already denied his requestefop@ary
restraining ordemoc. No. 31at 1 After receiving an extension of time to resgaoo theamended
complaint, Troopers Gray and Hand filagointmotion to dismiss on February 28, 20%c.

Nos. 2628, 35.Montgomery County and the Montgomery County District Attorney’s Officd file



a joint motion to dismiss on April 5, 201Boc. No. 37.The Bucks County District Attorney’s
Office received an extension of time to respond to the amended complaint on February 22, 2019,
Doc. No. 34, and filed its motion to dismiss on April 18, 2019. Doc. No. 40.

In May 2019 the court learned from the Marshals Service Ehahamhad not completed
andreturned a USM285 form for Bucks County and entered an order to show caustheviopurt
should not dismiss Bucks County from the case in light of the prior ofdlecs.No. 42.Durham
filed an untimely response to the order to show cause, in which heodatdress specifically
whether he had prepared a U85 form for Bucks County and requested “an extension of 40
days to show cause and file motion in response to Motion to Disrviss. for Continuence [sic]
of ‘Order to Show Cause,” (“Continuance Mt Doc. No. 43 at ECF p. Z:he courtscheduled
an inperson conference to discube requested extensifor June 28, 2019. Doc. No. 44. When
Durham had not arrived twenfive minutes after the conference was scheduled to begin, the court
allowedcoursel for all the defendants leave. Durham then arrived, and court staff informed him
that the court could not hear argument on any issues now that defense counsel were no longer
present, and that he was free to file a written submission explaininthe/lepurt should grant the
requested extensioas well as why he was late to the conferefibe. court waited two weeks for
Durham’s written submission but never received one.

. FACTUAL ALLEGATIONS

Troopers Hand and Grastopped Durham for &affic violation near the intersection of
Bleigh Street and State Road in Philadelphia on May 27, 2016 around 5:3&m.i@ompl. at
ECF p. 10, Doc. No. 1&Jpon runningdourham’slicense Trooper Hand discovered that there were
multiple outstanding warrants against hloth.At that point, Trooper Hand ordered Durham to get
out of his carld. Durham did not comply and instead fled in his car “causing a Hot Persuit [sic].”

Id. After the chase crossed into New Jersey, Trooper Gray performed theaR€Liver to stop
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Durham’s carld. Following the collision, Trooper Hand “commanded to see [Durham’s] hands
and threatenenhultiple timesto “blow his head off” if he did not complyd. Durham alleges that
he “began to obey the officers” when Trooper Hand threatened, “I swear to God if yoyanove
hands [I]'ll blow your head off.1d. After apprehending Durham, the troopers took him to Camden
County Correctional Facility in New Jens Id. The same day, the troopers caused New Jersey
authorities to bring several charges against DurHdmApproximately two weeks later, the
troopers caused the Commonwealth of Pennsylvania to bring its own charges againstiburham
connection with the chaskl.

Durham alleges that the troopers conspired to threaten him, which caused him “severe
mental anguish,” including “multiple bad dreams and fllaabks[sic] of the day that he looked
into the barrel of Defendant Trooper Hand’s firearm praying to God that he didn’t dieiskidd
he was going to be another young Africamerica[n] male to be killed by police brutalityid. at
ECF p. 11.He claims that he was unarmed, and Trooper Hand’s threats to kill him therefore
amounted t@xcessive forcéld. Durham further claims that the troopers subjected him to double
jeopardy in violation of the Fifth Amendment by “filing (2) complaints againsa]iior the same
offense. . . ’ Id. He then alleges, witho supportingacts, that both troopers “intentionally, or
with deliberate indifference and callous disregard of [his] right[s],ideg{him] of his right[to]
equal protection of the laws and impeded the due course of justice in violationFifthhand
Fourteenth Amendment[s] . .”.Id.

Durhamassers that the “Pa. State Trooper Department” and Bucks County empdoykd

controlled Troopers Gray and Hand and that they “knowingly, recklessly, or with ddkbera

3 Durham claims that both troopers used excessive force, but he does not all@gedper Gray threatened him in
any way. Am. Compl. at ECF p. 1Raucher v. Cty. of Buckd55 F.3d 418, 431 n.7 (3d Cir. 2006) (“[T]o prevail on
a § 1983 claim against multiple defendants, a plaintiff must showethat individual defendant violated his
constitutional rights.” (internal quotation marks and citation omitted)).
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indifference and callous disregaftb his] right[s], failed to instruct, supervise, control and
discipline on a continuing basis” the troopéds.at ECF p. 14Specifically, Durham claims that
the troopers should have been trained

to refrain from: (1) unlawfully and maliciously apprehending a citizen who has

Constitutional and Statutory rights, priville]ges, and immunities; (2) unl&wful

and maliciously imprisoning and prosecuting a citizen who has Constitutional and

Statutory rights, privileges, and immunities; (3) Using exces|[s]ive foluée w

making an arrest, whether the arrest was lawful or unlawful; (4) Conspiring to

violate the rights, privileges, and immunitiefu@ranteed to [him] by the

Constitution and laws of the United States and the laws of the State of

Pennsylvania; and (®therwise depriving [him] of his Constitutional and Statutory

rights, privileges, and immunities.

Id. He further alleges that the “Pa. State Trooper Department” and BucksyCulingctly or
indirectly, under color of law, approved or ratified the unlawfulibgeate, malicious, reckless,
and wanton conduct” of the troopeld.

In August 2016, the Philadelphia District Attorney’s Office “obtained tempornastody
of [Durham]”from New Jersegndincarceratethim at the Curraf-romhold Correctional Facility
Id. at ECF p. 12At the time, two criminal actions were pending against him in Pdliidik, one
of which was “disposed of” during the eleven days befor@dwetransferred back to New Jersey.
Id. Durham alleges that in effecting this transfer, the Philadelphia DistrictnétferOffice and
“conspiring Defendants” violated tHAD becausehey had not yet “dispos[ed] of the untried
complaints in the State of Pennsylvanid.’After completing his sentence in New Jersey, Durham
was transferred to Montgomery County in Pennsylvania for resolution of the chizegedd.
Durham was still detained in Montgomery County at the time he filedrttendecdcomplaint.id.
Durham claims that the Bucks County District Attorney’s Office withdrewhigsges against him
for double jeopardy reasorid. at ECF p. 13.

Durham also claimshat theMontgomery and Philadelphi@istrict Attorney’s Offices

haveheld him in pretrial incarceration longer than 365 days, in violation deleral and state

9



speedy trial rightdd. He submitted @ro sepetitionto both courtso dismiss the chges on these
grounds,but the courts did not rule dhe motionsld. He further alleges that th&hiladelphia,
Montgomery, and Buck€ounty Dstrict Attorney’s (ffices all maliciously prosecuted him, in
violation of hisconstitutional rightsld. Lastly, Durhamassers a claim against all defendants
(except for the Bucks County District Attorney’s Office) for his loss of ineamd “severe mental
anguish in connection with the deprivation of his Constitutional and Statutory][ Jrigistsagjted
by the Fifth and Fourteenth Amendments of the United States Constitution andeprdteet2
U.S.C. § 1983.1d. at ECF p. 15.

II. DISCUSSION

A. Sandard of Review— Motion to Dismiss Under Rule 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) allows a party to move for didno$sa
complaint or a portion of a complaint for failure to state a claim upon whiief cah be granted.
Fed. R. Civ. P. 12(b)(6). A motia dismiss under Rule 12(b)(6) tests “the sufficiency of the
allegations contained in the complainKbst v. Kozakiewi¢czl F.3d 176, 183 (3d Cir. 1993)
(citation omitted). As the moving party, “[tjhe defendant bears the burden ofrehthat no claim
has been presenteddedges v. United State$04 F.3d 744, 750 (3d Cir. 2005) (citation omitted).

In general, a complaint is legally sufficient if it contains “a short and plaienséant of the
claim showing that the pleader is entitled to relief.” FedCR. P. 8(a)(2). “The touchstone of
[this] pleading standard is plausibilityBistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012).
Although Rule 8(a)(2) does “not require heightened fact pleading of specifics,sitelpdare the
recitation of “enoughdcts to state a claim to relief that is plausible on its fagell’Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference tdatehdant is liable

for the misconduct allegedAshcroft v. Igbal 556 U.S. 662, 678 (2009) (citation omitted). In
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other words, “[t]he plausibility standard is not akin to a ‘probability requirement,t lasks for

more than a sheer possibility that a defendant has acted unlawfdll{guotation omitted). “In

ruling on a 12(b)(6) motion, courts can and should reject legal conclusions, unsupported
conclusions, unwarranted references, unwarranted deductions, footless conclusionsaotl law
sweeping lgal conclusions in the form of actual allegatiorright v. Westmoreland Cty380

F.3d 729, 735 (3d Cir. 2004) (citation and internal quotation marks omitted). Ultimately, a
complaint must contain facts sufficient to nudge any claim “across the d&imecionceivable to

plausible.”"Twombly 550 U.S. at 570.

B. Analysis

1. Claims Against the Philadelphia District Attorney’s Office, the Montgomery County
District Attorney’s Office, and the Bucks County District Attorney’s Office

All of Durham’s claims against the three district attorney’s offices fail, lsecthey are
not entitiessubject to liability undesection1983.See Reitz v. Ctpf Bucks 125 F.3d 139, 148
(3d Cir. 1997) (“[T]he Bucks County District Attorney’s Office is not an entitypiarposes of §
1983 liability. . . ); Estate of Tyler ex rel. Floyd v. Grossmaf8 F. Supp. 3d 279, 288 (E.D Pa.
2015) (relying orReitzto concludePhiladelphia District Attorney’s Office was not subject to suit
undersection1983);Dickerson v. Montgomery Cty. Dist. Attorney’s Offide. Civ. A. 04CV-
4454, 2004 WL 2861869, at *2 (E.D. Pa. Dec. 10, 2004) (“A review of the relevant Pennsylvania
state law reveals that there is no authority permitting Plaintiff to continue this sunstthe
Montgomery County District Attorney’s Office.”No facts that Durham could theoretically elicit
during discovery could change this res@lihd even if that were not the caseach ofDurham’s

claims against these defendants would fail because of other deficiencieseatiscelow?

40One court in this district has held that the Philadelphia District Attorney’s (ifivd presumably any other district
attorney’s office) iaan entity that may be liable to suit under § 1988 Sourovelis v. City of Phild03 F. Supp. 3d
694 (E.D. Pa. 2015) (“[T]he Court concludes that neither [53 P.S. 181 @2 Beitzbars suit against the D.A.’s Office
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a. Malicious Prosecution

A plaintiff must establish five elements toove forward witha malicious prosecution
claim:
(1) the defendants initiated a crimir@aoceeding; (2) the criminal proceeding
ended in plaintiff's favor; (3) the proceeding was initiated without probable
cause; (4) the defendants acted maliciously or for a purpose other than bringing

the plaintiff to justice; and (5) the plaintiff sufferetbprivation of liberty
consistent with the concept of seizure as a consequence of a legal proceeding.

Estate of Smith v. Marasc818 F.3d 497, 521 (3d Cir. 200@)tation omitted) There is no real
dispute that the defendants initiated criminal proceedings or that Durham prasedeof his
liberty in connection with those proceedings, so the court must assess whether heuetelsde
pled the second, third, and fourth elemdatseach district attorney’s office defendant.

As to the second elemengquiring a plaintiff to demonstrate that the criminal proceeding
ended favorably to him “precludes the possibility of the claim&dtgucceeding in the tort action
after having beenanvicted in the underlying criminal prosecution, in contravention of a strong
judicial policy against the creation of two conflicting resolutions arising out ofsémee or
identical transaction.Heck 512 U.S. at 48{alteration in original) (internal gquation marks and
citation omitted).That means the plaintiff must show “that a prior criminal case [was] disposed of
in a way that indicates the innocence of the accused Kossler v. Crisanti564 F.3d 181, 187
(3d Cir. 2009) (citations omittediRegardinghe thirdelementprobable cause exists if there is a
“reasonable ground of suspicion supported by circumstances sufficient @ntvarr ordinary
prudent man in the same situation in believing that the party is guilty of the offéhsenas v.

E. J. Korvette, In¢.476 F.2d 471, 474 (3d Cir. 1973) (internal quotation marks and citations

under the circumstances of this case.”). This court agrees witbtller Eastern District decisions cited above that
Reitzexplicitly states that district attorney’s offices are not proper defesndadter § 1983, buegardless, Durham’s
claims as to those defendants here fail for the separate reasons discussed herei
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omitted).Concerninghe fourthelement malice is “ill will in the sense of spite, lack of belief by
the actor himself in the propriety of the prosecutarits use for an extraneous improper purpose”
and may be inferred from a lack of probable caug®ay v. Christos996 F.2d 1490, 150&d
Cir. 1993) (quotation marks and citations omittdd)e court assesses each of these elements as
to each district attorney’s office defendant in turn.
I Philadelphia District Attorney’s Office

The amendedomplaint alleges,

[i]n the City of Philadelph the Plaintiff hd (2) untried complaints that were

lodged as detainers, one [of] which the plaintiff was on bail caseB1€HR-

00025452012 and one in which bail was revoked and a Bench Warrant was lodged

to secure the Plaintiff case# G&R-CR-0012036-2014. . . While in the custodyf

Philadelphia case# CP1L-CR-00025452012 was disposed and (1) detainer was
removed.

Am. Compl. at ECF p. 12.

The state records indicate that Durham was found not guilty of the 2012 Philadelphia
charges and the state court dismissedfet Philadelphia chargédocket,Commonwealth v.
Durham No.CP-51-CR-2545-2014Phila. Ct. Com. PI;)Docket,Commonwealth v. Durharmo.
CP-51-CR-12036-2014(Phila. Ct. Com. Pl.)Both acquittal and dismissal constitute favorable
terminationsbecause they “reflect the merits of the action and the plaintiff's innocence of th
misconduct alleged in the lawsuiKbssler 564 F.3d at 188&mphasis omittedjjuotation marks

and citation omittedso Durham satisfies the second elenudre@t malicious prosecution claim for

5In deciding a motion to dismiss, the court may consider “the allegattotained in the complaint, exhibits attached
to the complaint and matters piiblic record.”See Pension Benefit Guar. Corp. v. White. Consol. Indus,,998.
F.2d 1192, 1196 (3d Cir. 1993) (citations omitteBlublic records “include criminal case dispositions such as
convictions or mistrials.Id. at 1197. They also includeigrinal docketsSeeDonahue v. Dauphin CtyCivil Action

No. 1:17cv-1084, 2017 WL 3405112, at *1, n.1 (M.D. Pa. June 27, 2017) (“This publicly availalbdecsiminal
docket, available online . . ., is a public record of which the {Guoay take judicial notice in considering dismissal
for failure to state a claim.” (citations omittedPearson v. KrasleyCivil Action No. 1666, 2017 WL 2021061, at

*1 (E.D. Pa. May 11, 2017) (“A court may also consider public recordsasichiminal dockets.”JThus,the court
has reviewed Durham’s public criminal records in deciding the instant motions.
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the Philadelphia chargeslowever,Durham has not even attempted to plead fénassuggest a
lack of probable cause or malideurham pled that there were “multiple outstanding warrants”
against him at the time theast troopers stopped his cile does not provide any information
about the basis for those warrants, let alossedthat they lacked probable cause or were
somehow the product @ome unnamed authority’s ill witbward him. Thus, Durham has not
adequately pled a malicious prosecution claim as to the Philadelphia DistrictettoOffice.
ii. Bucks County District Attorney’s Office

Regardingthe Bucks County charges stemming from the May 2016 incident, Durham
alleges that the District Attorney@ffice “withdrew prosecution at the preliminary hearing with
the contest to proceed by Plaintiff's Attorney for violation of the U.S. ConsitituRifth
Amend[m]ent which fuajrantees no tolerance for double jeopardy which was op[p]osed by the
Pa. State foopers listed earlier in this complainAi. Compl. at ECF p. 13[A] dismissal of
charges on double jeopardy grounds is a common law favorable termin&toity’v. Holtz87
F.3d 108, 113 (3d Cir. 199itation omitted)abrogated on other grounds by Wallace v. Kato
549 U.S. 384 (2007), so Durham has established the second elemerih@8uoks County
District Attorney’s Office® However, his own admissions make clear why he cannot establish the
third and fourth elements, absence of probable cause and malicious intent. Durhamhadimits t
upon the troopers discovering the outstanding waregasst himhe fled and led them oncar
chase into New Jersefxm. Compl. at ECF p. 105Given that admission, it is unfathomable that

there wa no probable cause to bring charges related to that inclemtUnited States v. Baez

6 The state recordadicatethat the Bucks County District Attorney’s Office withdrew the chatgesio not specify
the reason. DocketCommonwealth v. DurhaniNo. MJ-0710:CR-410-2016 (Bucks Ct. Com. Pl.gvailable at
https://ujsportal.pacourts.us/DocketSheets/MDJReport.ashk@tNumber=M0710:CR-0000410
2016&dnh=3EhUIAFaUixslqO0410c%2fxw%3d%3d. For the reasons discussed below, thésaubtful that the
courtdismissed the charges on double jeopardy grounds, but nonethelessladigaevhat a dismissal is generally
a favorable termination.
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No. CR.A. 0152901, 2001 WL 34355646, at *1 (E.D. Pa. Dec. 12, 2001) (holding probable cause
existed where police directly withessed criminal activifyerefore, lhe malicious prosecution
claim also fails as to Bucks County.
iii. Montgomery County District Attorney’s Office

Lastly, like the Philadelphia claimthie amendedomplaint suggests that the Montgomery
County criminal charges against Durham have nobgeh resolvedseeAm. Compl. at ECF p.
13 (“Plaintiff has submitted a Pro Se, Petition To Dismiss to the Courts of Moatgdounty
and Philadelphia County . . . . As of November 1, 20&7e has been no ruling on these matders
However,the stateecords reflect that after filing suit, Durham pled guilty to robbery with threa
of immediate serious injuryand the other charges weralle prossedDocket,Commonwealth v.
Durham No. CP-46CR-2108-2017 (Montgomery Ct. Com. Pl.), available at
https://ujsportal.pacourts.us/DocketSheets/CPReport.ashx?docketNumber=CP-46-0002108-
2017&dnh=geBxbODgiHI%2bluPRRsZSBwW%3d%3th a case involving multiple criminal
chargespnly some of whictwere favorably terminated, the court must determine whether “the
circumstances-both the offenses as stated in the statute and the underlying facts of the case
indicate that the judgment as a whole does not reflect the plaintiff’'s innocenc&osslé&, 564
F.3d at 188Neither thestaterecords nor themendedtomplaint provide any information about
the circumstances of the Montgome®punty case, so the court cannot determine whether a
favorable termination exists heMost importantly Jike with all the otherclaims, Durham pleads
no facts about these charges, and so has not shown a lack of probable cause or malice.

b. Speedy Trial Rights

Durham alleges that the defendants violated his speedy trial rights withtrespeo

actions, the 2017 Montgomery County actjtor which he pled guilty to one couraid the 2014
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Philadelphia actiorffor which the court dismissed all chargeSgeAm. Compl. at ECF p. 13
(“Plaintiff has been held in pretrial incarceration exceeding 365 days with@atthmencement

of trial on cases GR6-CR-00021082017 and CF1-CR-000120362014, which violates the
Plaintiff's right to a speedy trial gluaJranted by the U.S. Constitution dment Six, Pa.
Constitution Article 1, 8 9, and Pa. Rjjl@f Criminal Procedur&00.”). A plaintiff must also
satisfyHecKs favorable termination rule to move forward with a speedy\ration claim. See
Alwan v. Dembe603 F. App’x 68, 69 (3d Cir. 2015) (affirming holding thégckbarred speedy
trial claim). As discussed abov®urham has not satisfied the favorable termination fari¢he
Montgomery Countyaction so he cannot assert a speedy trial violation claim as to that.action
Moreover, a guilty plea waives any later spettl right claims.See Washington $obina 475

F.3d 162, 166 (3d Cir. 2007) (“[W]e agree with our sister courts that have concludee ttgith

to a speedy trial is nerisdictional, and is therefore waived by an unconditional and voluntary
guilty plea.” (citations omitted)).

As to thePhiladelphia charges, “[a] number of courts have held that a plaintiff whose
charges were dismissed or abandoned cannot assert a § 1983 challenge based ortralspeedy
violation. As well, it is far from certain that damages are available for a dejrvatispeedy trial
rights.” Isbell v. WarrenNo. 4:13cv-2785,2014 WL 3868007, at *7 (M.D. Pa. Aug. 4, 2014)
(internal citation omittedsee alsoroung v. City of Hackensadk78 F. App’x 169, 170 (affirming
dismissal whereélistrict court concludethat plaintiff's “Sixth Amendment right to a speedy trial
did not attach because [plaintHf case never went to trial”Even if that were not the case,
Durham has not alleged any facts about the reasons for any Te&g. is no definite point at
which a state has committed a speedy trial violation; instead, courts perform a balasting te

including consideration of the “[[]Jength of delay, the reason for the delagiefeadant’s assertion
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of his right, and prejudict the defendant.Barker v. Wingp407 U.S. 514, 530 (1972)hat
means a plaintiff asserting a speedy trial right violation must plead particulaabaut the delay
See Rasmussen v. You@jv. No. 1713698 (RMB), 2018 WL 3763006, at *5 (D.N.J. Aug. 8,
2018) (“Plaintiff has not alleged if or when he asserted his right to a speedy triz ctate
charges nor has he described any factors that caused delay in tAd&ériefore, he fails to state
a claim.” (internal citation omitted)Here, Durham has not done so aimdany eventthe state
records reflect that his counsel requested the many delays, and they evefer¢hexcusable.
Docket,Commonwealth v. Durhgmlo. CP-51-CR-0012036-2014 (Phila. Ct. Com. P1.).

(o} Due Process Allegations

Durham broadly alleges that the district attorney’s office defendai&ead his “Right to
Due Process,Am. Compl. at ECF p. 13, but he does not anchor those claims in any factual
allegationsSee Negrich v. Hoh379 F.2d 213, 215 (3d Cir. 1967The complaint is insufficient
because it is broad and conclusdty.insufficiency lies in its failure to state facts in support of its
conclusions.” (internal footnote omittedplowever, the court has evaluated any possible due
process claim thddurham couldassert with these alleged facts in lighthef pro sestatus.See
United States v. Millerl97 F.3d 644, 648 (3d Cir. 1999) (discussing “time@ored practice of
construing pro se plaintiffs’ pleadings liberally” (citations omitted)).

To make out due process claim, Durham must show either that (1) the defendants’ alleged
conduct was “arbitrary, or conscience shocking,” to establish a substantive dssglaoe see

Cty. of Sacramento v. LewiS23 U.S. 833, 847 (1998) (internal quotation marks and citation

" The court declines to assess Durham'’s state speedy trial claim because norexlef#thelfims survive the motions

to dismissARA Servs., Inc. v. Sch. Dist. of Phie90 F. Supp. 622, 630 (E.D. Pa. 1984) “[W]here, as here, all federal
claims are dismissed or otherwise no longer viable before trial, the Coutt stecline to exercise jurisdiction over
pendent state claims unless ‘extraordinary circumstances’ are preseing’biffer v. Bd. of Sch. Dirs. of the Albert
Gallatin Area Sch. Dist.730 F.2d 910, 912 (3rd Cir. 1984)eaver v. Marine Bank683 F.2d 744, 746 (3d Cir.
1982)).
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omitted); or (2) he had asserted an individual interest protected by the RttuAegndment and
“the procedures available [did not] provide[ him] with ‘due process of law,” tobksiaa
procedural due process claiAlvin v. Suzuki227F.3d 107, 116 (3d Cir. 200@purham does not
specify whether he is proceeding under a substantive or a procedural due precessb the
court considers whether either could apply.

First, Durham has not adequately pled a substantive due procesb&tainse none of the
alleged facts “shock the consciencas’ discussed above, thenendeadomplaint reflects that the
troopers acted reasonably and appropriately to address the danger that Durhafrcaused|
Second, Durham has not identified any Feemnth Amendmertrotected interest for purposes of
establishing a procedural due process cldine Supreme Court has explicitly rejected the idea
“that the Due Process Clause provides greater dgebpardy protection than does the Double
Jeopardy Clausk Sattazahn v. Pennsylvania37 U.S. 101, 116 (2003yhus, Durham cannot
claim that his prosecution in multiple jurisdictions somehow created a pretetle process
issue A speedy trial claim falls under the Due Process ClagseBarker407 U.S. at 515 (“[T]he
right to a speedy trial is fundamental and is imposed by the Due Process ClidugsEamfrteenth
Amendment on the States.” (internal quotation marks and cisadioiited)), but for the reasons
discussed above, that claim likewise falls.contrast, the IAD does not create a fundamental
interest for procedural due process purposes dedl.Cooney v. Fulcomed86 F.2d 41, 46 n.8
(3d Cir. 1989) (“[A]lppellant’'s due process rights are not implicated when he safisatrtthe
Commonwealth violated various provisions of the 1AD.”).

The one potential exception is Durham’s claim that the Philadelphia District Atterney

Office violated Pennsylvania Rule of Criminal Procedure 150 by “detaining [hiittowt
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conducting a Bench Warrant hearirfg&m. Compl. at ECF p. 13dowever, everif Rule 150
creates a fundamental interest for procedural due process purposes, Durhatphagded any
information from which the court could conclude that the Pennsylvania court’s preseataund
thatRule wek constitutionally inadequat®loreover, the facts as alleged, combined with the state
records, show that Durham was not entitled to a Rule 150 hearing at all, becausensvava
arrested or held pursuant to that bench warrant.

Durhamalleges that the ate court issued the bench warrant in connection with the 2014
Philadelphia actionAm. Compl. at ECF p. 12The stateecords for that action reflect that the
state court granted a motion to revoke and forfeit Durham’s bail on May 23, R0OtRet,
Commomvealth v. DurhamNo. CP-51-CR-12036-2014(Phila. Ct. Com. PL.)A few days later,
the state troopers stopped Durham for a traffic violation and discovered the outstarrdamg. wa
Am. Compl. at ECF p. 10dowever, the troopers did not have an opportunitggnforce the bench
warrant, because Durham led them on a car chase that ended with his incarceration iséyéw Jer
Id. When the New Jersey authorities transferred Durham to Philadelphia, theatetresolved

the other Philadelphia action stemming from the 2012 charges (which included a beaitieg

8 This Rule states:

[wlhen a defendant or witness is arrested pursuant to eéhbearrant, he or she shall be taken
without unnecessary delay for a hearing on the bench warrant. The heatifgestonducted by
the judicial officer who issued the bench warrant, or, anottdicigl officer designated by the
president judge or by the president judge’s designee to conduct bench Wwaaramgs.

Pa.R.Crim.P. 150(A)).

9 If an individual is arrested outside the county where the bench wavesnissued, “the authority in charge of the
county jail promptly shall notify the proper authorities in the countisefiance that the individual is being held
pursuant to the bench warrahfa.R.Crim.P. 150(A)(4) (emphasis added). Durham alleges thaaheetained in
New Jersey “for outstanding Pa. warrants.” Am. Compl. at ECF.g-dd@ever, he asserts elsewhere in the amended
complaint that he was “held for the complairiegéd by Defendants Trooper Gray and Trooper Hand for resisting
arrest along with a fugitive from justice detainer from Pg.at ECF p. 12, and New Jersey state records confirm that
the New Jersey complaint was filed the day of the incident. Ddgtebt,v. DurhamNo. 1608—2367I (N.J.). Those
records further reveal that the New Jersey courts did not sebbBiufham until May 31, 2016d. Thus, the public
records make clear that New Jersey detained him on its own charges stemmitigefichasenot the Philadelphia
bench warrant, and thus Rule 150(A)(4) did not apply.
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government’s motion to revoke/release and forfeit lzolcket, Commawealth v. DurhamNo.
CP-51-CR-2545-2014Phila. Ct. Com. P)), and he was then transferred back to New Jefsay.
Compl. at ECF p. 1After he completed the New Jersey sentetiwauthorities transferred him

to Montgomery County, where he remaineédhee time he filed theriginal and, seemingly, the
amendedcomplaint.ld. Therefore,consideing both the facts as alleged and #taterecords,
Philadelphia did not need to provide Durham a Rule 150 hearing, because he was nevet “arreste
pursuant to &ench warrant.Thus, even construing the complaint as liberally as possible, Durham
has not made out either a substantive or a procedural due process claim.

d. Interstate Agreement on Detainers

Durham next clairs that thedistrict attorney’s office defendants violatethe IAD by
“transfer[ring his] custody back to the original State without disposing of the untried complaints
in the State of Pennsylvania®m. Compl. at ECF p. 12But to the extent he is entitled to any
relief on that claim, th proper remedy is dismissal of the charges, not monetary darSageésan
Riper v. U.S. Marshall for the.Bist. of Tenn 815 F.2d 81, 81 (6th Cir. 198FThe district court
held that because the IAD provides for the remedy of dismissal of the chargss of a violation,
no other remedy was impliew/e also agree with this conclusion of the district court.” (internal
citations omitted)) The United SatesDistrict Court for the Districof New Jersey, in a decision
that the Third Circuit affirmed in relevant part, famfirmedthat the IAD does not provide a
private cause of actiofhe District Court held, “in any event, because the IAD provides for
administrative remedies in case of a violation, @8 U.S.C. Appendix I, Article 3(d) and Article
4(e), no private right of action is implied under the statutertlan v. CicchiCiv. A. No. 08
6088(AET), 2010 WL 848809, at *11 (Mar. 9, 2016itation omitted),aff d in relevant part by

428 F. App’x 195 (3d Cir. 201Xper curiam)On appeal, the Third Circuit stated “for essentially
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the same reasons as those stated by the District Court in its opinions, we wwillt&iDistrict

Court’s disposition of the claims under the [IAD] . . ..” 428 F. App’x at 198.
2. Claims Against Troopers Hand and Gray
a. Excessive Force Allegations

Durham alleges that Trooper Hand used excessive force when he “commandedig) see [
hands before he bl[ew] his heaff threatening multiple timesAm. Compl. at ECF p. 1(He
further averghat after he “came to” following the trooper’s use of the PIT maneuver, Trooper
Hand “threatened ‘I swear to God if you move your hands [I]'ll blow your head aff.Durham
doesnot allege that the troopers caused him to suffer any physical injbueke stateshat he
“had multiple bad dreams and fladlacks[sic] of the day that he looked into the barrel of
Defendant Trooper Hand’s firearm praying to God that he didn’t die and thinking fgoimggo
be another young AfricaAmericar]] male to bekilled by police brutality.”ld. at ECF p. 11He
claims that these “threat[s] to cause serious bodily injury or to kill” him amountexcassive
force.ld.°

Claims that an officer used excessive force in making an arrestlgeetsio the Fourth
Amendment’s “objective reasonableness” standde® Graham v. Connod90 U.S. 386, 388
(1989).“[T]he right to make an arrest or investigatory stop necessaritiesawith it the right to
use some degree of physical coercion or threat thereof toieffédt at 396 (citingrerry v. Ohig
392 U.S. 1, 2-27 (1968))In determining whether an officerfghysical coercion or threatas
appropriate, the court must carefully consider thiality of the circumstances of the case,

including“the severity of the crimat issue, whether the suspect poses an immediate threat to the

0 Durham does not seem to allege that the use of the PIT maneuver wasdsstfive force. Even if he did, Durham
has not pled any facts about the “hot p[u]rsuit” that would allow tlet ¢o determine whether the PIT maneuver
was inappropriate in lighdf the circumstances of the chaSee MooreJones v. Quick909 F.3d 983, 986 (8th Cir.
2018) (“Other cases show that PIT maneuvers can reasonably be used.”iffgotlases))Bland, 900 F.3d at 84
(describing PIT maneuver as “standard”).
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safety of the officers or others, and whether he is actively resistiest ar attemjg to evade
arrest by flight.”ld. (citing Tennessee v. Garnet71 U.S. 1, 8-9 (198p)in considering whether
the officer acted reasonably, the court must “allow[] for the fact that policersfiare often forced
to make splisecond judgmest—n circumstances that are tense, uncertain, and rapidly
evolving—about the amount dbrce that is necessary in a particular situatidc.’at 397.In this
Circuit, courts o consider

the possibility that the persons subject to the police action are themselves violent

or dangerous, the duration of the action, whether the action tékes ip the

context of effecting an arrest, the possibility that the suspect may be amdetie

number of persons with whom the police officers must contend at one time.
Sharrar v. Felsing128 F.3d 810, 822 (3d Cir. 1994@progated on other grounds ICurley v.
Klem, 499 F.3d 199 (3d Cir. 2007).

Under the circumstances at issue here, the question is whether it was objestisehable
for Trooper Hand to brandish and threaten to use his weapon when confronting Durham after the
PIT collision.

Severalcases from this and other circuits have used Gngham factors to

determine whether an officer’s act of drawing his weapon during an encouitfter wi

a citizen was justifiedThese cases divide into two categories: (1) cases where an

officer wasjustified in displaying his weapon because he reasonably perceived that

he was in danger, and (2) cases where the display was not warranted because there
was no threat to officer safety.

Stiegel v. Peterswp., 600 F. Appx 60, 65 (3d Cir. 2014 Dfficersbehave reasonably whettee
seriousness of the underlying crime or the arréstashavior suggests they or the community may
be in dangerSeeDavis v. Bishop245 F. App’x 132,133-34(3d Cir. 2007) (holding allegations
that officer “flung” plaintiff on hood of car and “forcibly cuffed and ‘mantdéed™ him did not
establish excessive force where officer “was confronted with an ‘uncesitaiation’ with an
individual who was uncoopenaé and appeared to be intoxicated®gldman v. @nty. Coll. of

Allegheny 85 F. Appx 821, 826 (3d Cir. 2004) (affirming dismissal of excessive force claims
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where plaintiff resisted arrest and “activslyuggle[ed]); Eve v. LynchCiv. No. 1:11€V-1131,
2013 WL 664620, at *4 (M.D. Pa. Feb. 22, 2013) (holding allegations that officers threw plaintif
on ground and jumped awp of him did not amount to excessive force where plaintiff was
suspected of serious crimes and posed threaffiwers) In contrast,courts have found that
training a firearm on an individualasexcessive where the officer was executing a search warrant
for a nonviolent, nonserious crim@e individual was a minpor the individual otherwise posed
no threat to the office See Stiegeb00 F. App’x at 65—66cpllecting cases).

Evenaccepting Durham’allegations as true, no reasonable factfinder could conclude that
the troopers’ use of force was excessB.his own admission, Durham fled from the police in
his vehicle, causing a “hot persuit [sicAin. Compl at ECF p. 1At that point, the troopers knew
both thatthere weranultiple warrants against hiand that he was willing to flee to avoid those
warrants being executeldl. Durham then crossed state lines into New Jersey, where the troopers
used a PIT maneuver to bring the chase to anlénd.

Although Durham now claims that he was unarmed, the troopers had no way to know
whether this suspect—who, again, had just led them on a car chade~weaporAccording to
the amendedomplaint, Trooper Hand brandished his firearm at Durham and thredtened
that firearm if Durham moved his handid. Durham neither alleges that Trooper Hdineld his
weapon northat he trained that weapon on Durham any longer than was necessary tdeffect t
arrest See Sharrgrl28 F.3d at 822 (“[T]here is no allegation that the requirement that the suspects
lie down extended beyond the time necessary to handcuff them and #seer.”). There is
absolutely no allegation that eititenoperused any physical force on Durham, beyond what was
necessary to complelés arrest.See Olmo v. Paterson Police Dig|Civ. A. No. 169414 (JMV),

2018 WL 1806054, at *6 (D.N.J. Apr. 17, 2Q0X8ismissing claims against officer where plaintiff
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did “not allege any facts showing that [officer] us[ed] any force, beyond thefusgndcuffs,
against Plaintiff”).Durham suffered no physical injuries or any harm whatsoever othethhdn
dreams$ and “flashbacks]sic]’. Am. Compl. at ECF p. 11.

There can be no argumeas to whethepolice officers are entitled to brandish their
weapons when the circumstances make it appropriate for them to kholesed, that is why the
state provides them weapons in the first pl&seCity of Canton v. Harris489 U.S. 378, 390
n.10 (“[C]ity policymakers know to a moral certainty that their police offiealisbe required to
arrest fleeing felonsThe city has armed its officers with firearms, in part to allow them to
accomplish this task.”see alsdcsamoles v. Laceywp. Civ. A. No. 123066 (FLW), 2014 WL
2602251, at *8 (D.N.J. June 11, 2014) (holding excessive force claim falealise itwas
“objectively reasonable” for officers to brandish firearnts) Stiegel 600 F. Appk at 66 (“Other
cases have found excessfoece where officers train their guns compliantadults who posao
threat to the safety dhe police” (emphasis added}}. Nothing here suggests that this was a
circumstance where use of a firearm was unnecessary or inappropriate.

b. DoubleJeopardy Allegations

Durham also alleges that the troopers violated his Fifth Amendioebte jeopardyights
when they “filled] (2) complaints against [him] for the same offense .Am.”"Compl. at ECF p.
11.This appears to relate to allegationsiearh theamendedomplaint that the troopers “filed a
complaint with the local New Jersey authorities” alleging resisting arrest/e]ualjygavated
assault, reckless endangerment, and possession of a weapon and later “filed imtcagafest

[him] in Pennsylvania,” alleging flight to avoid apprehension/trial/punishméeéing or

11 Because theourt holds that the troopers’ use of force was objectively reasonable, theeedinot assess whether
they would be entitled to qualified immunityee Curley499 F.3d at 207 (“[The issue of whether force was excessive]
is not a question of immunitgt all, but is instead the underlying question of whether there is everng terde
addressed in an analysis of immunity.”).
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attempting to flee/elude officer, reckless endangering, disorderguct hazardous/physical
offense, and multiple traffic violatior€.Id. at ECF p. 10.

Unfortunately,Durham fundamentally misunderstands the concept of double jeopardy.
First, statetroopers do ndbring charges against criminal defendgetgen if they report the facts
underlying the charges to prosecutors), and so they are not the proper tardetdé geopardy
claim. See Brown v. Ohja432 U.S. 161, 1661977) (“[T]he Fifth Amendment double jeopardy
guarantee serves principally as a restramtaurts and prosecutors.’$econd, double jeopardy
protectiongdo not apply to separate offenses, so lsteach requires proof of a fact that the other
does not . . 7 Id. at 166(internal quotation marks and citation omittetiius, double jeopardy
could only theoretically apply to the resisting arrest and reckless endeergerharges, which are
argualty overlapping.

The court need not, however, evaluate the elements the New Jersey and Pennsylvania
prosecutors would have to prove to sustain those charges, because third, and most importantly
double jeopardy does not apply to sepasatereignsSee Puerto Rico v. Sanchez Vallg6 S.Ct.

1863, 1867 (2016) (“[U]nder what is known as the ekwlereignty doctrine, a single act gives

rise to distinct offensesand thus may subject a person to successive promesuif it violates

the laws of separate sovereignsHgre, New Jersey and Pennsylvania are separate sovereigns
and both are entitled to prosecute Durham for offensakdgedlycommitted within their borders.

See Heath v. Alabamd74 U.S. 82, 93 (1985) (“To deny a State a@gvpr to enforce its criminal

laws because another State has won the race to the courthouse ‘would be a shocking and untoward

deprivation of the historic right and obligation of the States to maintain peace andavibhiter

2 The descriptions of all charges come directly from the amended complaint.
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their confines.”(quotingBartkus v. People of the State of JIB59 U.S. 121, 137 (1959)Jhus,
even if Durham had named a proper defendant, his double jeopardy claim would fail.

C. Equal Protection Allegations

Durham claims that the troopers “deprived [him] of his right [to] equal protectitimeof
laws and impeded the due course of justice in violation of the Fifth and Fourteenth Aenéodm
the Constitution of the United States and 42 U.S.C. § 1983.” Compl. at ECF p. 11The
Fourteenth Amendment prohibits a state fratariy[ing] to any person within its jurisdiction the
equal protection of the laws.” U.S. Const. amend. XIV, & plaintiff must identify asimilarly
situated individual whm the statdreated differently to establish an equal protection cl&ee,
e.g., Karns v. Shanaha879 F.3d 504, 521 (3d Cir. 2018) (holding equal protection claim lacked
merit, in part, because plaintiffs “point[ed] to no evidence that [the dflidezated similarly
situated individuals differentlyThey d[id] not even identify other individuals who might be
similarly situated” (footnote omitted)Mill v. Borough of Kutztown455 F.3d 225, 239 (3d Cir.
2006) (“[Plaintiff's] claim must fail because he does not allege the exest#frgimilaty situated
individuals—i.e., Borough Managers—who[m the former mayor of Kutztown] treatedeshiffer
than he treated [plaintiff].” (citation omitted)).

The court presumes thBlurham bases his equal protection claim onskasements that
“he looked into the barrel of Defendant Trooper Hand’s firearm praying to God that hiedikdn’
and thinking he was going to be another young Afr8america[n] male to be killed by police
brutality,” Am. Compl. at ECF p. 11, and that he intendsamendedcomplaint tobe “a cry for
help when it comes to malicious prosecution of young Afr&arerican males in the United
States.”ld. at ECF p. 16What he does not allege, however, is that tinexeesimilarly situated

non-African Americansuspects whom the police did tioteaten with a firearm after a car chase.
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To the contrary, there is absolutely no reference to race anywhere else in thairtoipsent
such an allegation, his equal protection claim fails.

3. Monell Claims Againstthe Troopers and Bucks County?®

Durham broadly alleges,

Acting under color of law and pursuant to official policy or customs, Defendants
Pa. State Trooper Department and County of Bucks knowingly, recklessly, or with
deliberate indifference and callousreigard of Plaintiff's right[s], failed to instruct,
supervise, control and discipline on a continuing basis Defendants Pa. State Trooper
Preston Gray and Pa. State Trooper Jeffery Hand in their duties to refrairglfyom:
unlawfully and maliciously apprehending a citizen who has Constitutional and
Statutory rights, privilages [sic], and immunities; (2) unlawfully and nealsly
imprisoning and prosecuting a citizen who has Costitutifsia)] and Statutory
rights, privilages]sic], and immunities; (3) Usmexcesive [sic] force while making

an arrestwhether the arrest was lawful or unlawful; (4) Conspiring to violate the
rights, privileges, and immunities @anteed [sic]to the Plaintiff by the
Constitution and laws of the United States and the lawshef State of
Pennsylvania; and (5) otherwise depriving Plaintiff of his Constitutional and
Statutory rights, privileges, and immunities.

Id. at ECF p. 14.

Municipal liability attaches where (1) the municipalityemployee acted pursuant to a
formal goverment policy or a standard operating procedure long accepted within the gemernm
entity;” (2) “the individual has policy making authority rendering his or her behavior an act of
official government policy;” or (3) “an official with authority has ratdithe unconstitutional
actions of a subordinate, rendering such behavior official for liability purgosteGreevy v.
Stroup 413 F.3d 359, 367 (3d Cir. 2008)itations omitted) Beyond thesingle conclusory
statementhat the troopers acted “pursuant tbamal policy or customs Durham does not point

to any formal policy or standard, nor doesidhentify any official or decisionmakexho played

13 Durham also asserts Monell claim against the “PaState Trooper Department.” Am. Compl. at ECF p. 14.
However, the court previously dismissed this defendant from the awitlorprejudice, because the Commonwealth
of Pennsylvania is immune from all claims under the Eleventh Amend®egi¥lay 23, 2018 Order at 2 n.2, Doc.
No. 14 (“Durham has improperly attempted to sue the Pennsgh\&maie Police (misidentified as the ‘Pa. State
Trooper Department’) under 42 U.S.C. § 1983 in federal court. Morefisplgj ‘the Pennsylvania State Police are
immune fran suit under the Eleventh Amendment.” (citations omitted)).
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any role in the events underlying theendeaomplaint.SeeMcTernan v. City of Yorkb64 F.3d
636, 658 (3d Cir. 2009) (“Equally fatal, the four allegations in the complaint relevalditdiff's]
Monell claim fail to allege conduct by a municipal decisionmakeK3ne v. Chester Cty. Dept.
of Children, Youth and Familied0 F. Supp. 3d 671, 688 (E.D. Pa. 2014) (dismiskingell
municipal liability claim because allegations regarding “policy, custom,aatipe [we]re nothing
more than ‘bald assertions’ which fail[ed] to state a claim upon which cptiefd] be granted.”
(citation omitted)).

Instead,Durham seems to be propounding a “failure to train” theBegAm. Compl. at
ECF p. 14 (alleging defendants “failed to instruct, supervise, control and distiplinepers
Hand and Gray A “failure to train” claim requires a plaintiff to show that “tFelure to train
reflects a deberate or conscious choice by” the municipalapd the failure to implementhe
identified deficiency irthe training program must be closely related to the ultimate ifjdine
ex rel. Arndt v. Mansfie|d®55 F.App’'x 624, 6293d Cir. 2007) (citingCity of Canton489 U.S.
at 389, 39).

Generally, thdailure to train is‘considered deliberate indifference only where the failure
has caused a pattern of violatioAdthough it is possible to maintain a claim of failure to train
without demonstrating such a pattern, the [Supreme Court has] made clear that theobuhse
plaintiff in such a case is high . 7 Berg v. Cty. of Allegheny19 F.3d 261, 276 (3d Cir. 2000)
(citing Bd. of Cty. Comm’rs of Bryan Cty. v. Brova20 U.S. 397, 4689(1997) (‘Bryan Cty”)).
As the Supreme Court explained,

in a narrow range of circumstances, a violatiofederal rights may be a highly

predictabé consequence of a failure to equip law enforcement officers with specific

tools to handle recurring situations. The likelihood that the situation will recur and
the predictability that an officer lacking specific tools to handie giiuation will

violate citizens’ rights could justify a finding that policymakers’ decision not to
train the officer reflected ‘deliberate indifference’ to the obvious conseguef
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the policymakers’ choiee-namely, a violation of a specific constitutional or
statutory right.

Bryan Cty, 520 U.S. at 409Durham has not alleged a pattern of violations, and he thus faces a
high bar in establishingonell “failure to train” claim.

Of course, it is foreseeableand indeed, necessaryhat officers will make arrestand
thatsuspects will sometimes flee to try to avoid ardesteed, “city policymakers know to a moral
certainty that their police officers will be required to arrest fleeing felbims city has armed its
officers with firearms, in part to allow them to accoraplthis task.TCity of Canton489 U.S.at
390 n.10.Thus, a plaintiff could theoretically succeed on a claim that a municipality dé&atesls
deliberate indifference by failing to train officers on making arresttyding under circumstances
where the [aintiff resistsarrest or attempts to flee the scene.

However, such a claim cannot succeed here where, taking all the allegations aereue, t
was no underlying constitutional violatiobee Gayesm v. SchDist. of City of Allentown712 F.
App’x 218,221 n.3 (3d Cir.2017) (“We agree with the District Court thHataintiff's] Monell
claim fails because there was no underlying constitutional violatidda®z v. Lancaster Cty487
F. App’x 30, 32 (3d Cir. 2012) (“Plaintiff must establish an underlyiogstitutional violation to
attribute liability to the County pursuant kdonell . . . .”). Durham first claims that the state
troopers “unlawfully and maliciously apprehend[ed] imprison[ed] and prosecut[&diim. Am.
Compl. at ECF p. 14But by hisown admission, the troopers knew that he “had multiple
outstanding warrantsld. at ECF p. 10When they ordered him to get out of the car, presumably
so that they could effectuate those warrants, Durkagain, by his own admissied‘fled in his
vehicle @using a Hot Persuit [sic]ltl. It goes without saying that Troopers Gray and Hand were
well within their rights to effectuate the warrants; it would have been a denelidtouty for them

not to do soAnd even if they did not ha those arrans, it still would have been appropriate to
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apprehend an individual who fled from them during a traffic stop, causing atbaapetentially
subjected the troopers and the public to darfgeer5 Pa. C.S. § 3733(a) (establishing penalties
for fleeing or #empting to elude police officer, including enhanced penalties for crodsiteg s
lines and endangering law enforcement or member of general public isgegl-chase).

Durham then claims that Bucks County was deliberately indifferent by fadibginthe
state troopers regarding the use of excessive fait@ugh a municipality could be held liable
for not providing officers excessive force traini@ity of Canton489 U.S. at 390 n.10, the facts
pled here make clear that the troopers’ use of far@e not excessivior the reasons discussed
above.And to the extent Durham alleges that the troopers conspired to deprive him of his
constitutionalrights, there could be no such conspiracy absent an underlying constitutional
violation. Dykes v. 8. Pa. Transp. Auth 68 F.3d 1564, 1570 (3d Cir. 1995) (holding court need
not consider conspiracy claim because complaint did not adequately allege ugderlyin
constitutional violation)Lastly, Durham’s claim that the troopers “otherwise depriv[ed him] of
his Constitutional and Statutory rights, privileges, and immuriities. Compl. at ECF p. 14s
too broad and conclusory to survilgbal/Twomblyand is contradicted by the pled facBee
Argueta v. U.S. Immigration and Customs’gEr§43 F.3d 60, 74 (3d Cir. 2011) (according “little
if any weight” to “broad allegations” of wrongdoinggardner v. LaniganCiv. A. No. 137064
(BRM) (DEA), 2018 WL 4144689, at * 4 (D.N.J. Aug. 30, 2018) (“[S]uch overly broad assertions
fail to satisfy the pleading standardderigbal.”). Thus, Durham has not adequately plédamell
claim.

Equally fatal, Durham never ensured that the complaint was propemigd on Bucks
County, and, as a matter of public record, Bucks County does not employ state tr@seers

Grabiak v. Pa. State Polic276 F. App’x 210 (3d Cir. 2008) (addressing state trooper’s claims
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against employer, Pennsylvania State Pofit@he court entered two orders directing Durham to
complete and return USH85 forms for all defendants to the Maats Service and warned that

the court may dismiss any defendant for whom Durham did not return a completei&yri2¢,

2019 Order at,IDoc. No.42(citing earlier orders)After the Marshals Service informed chambers
that Durham had not returned a USM5 form for Bucks County? the court ordered Durham to
show cause why the cowstould not dismiss all claims against that defenddnDurham filed

an untimely response in which he did not address whether he had returned a comple285USM-
form specifcally for Bucks County, and the court held a hearing to discuss the matter, to which
Durham arrived so late that the court had already allowed defense counsel t€mavestaff
instructed Durham that he could file a written submission explaining his tescanel why Bucks
County should not be dismissed from the action, but he elected not to do so. Generallytthe cour
would dismiss the claims against Bucks Countyhaitt prejudice under Rule 4(m) of the Federal
Rules of Civil Procedure. However, given the other fatal defects presentheemurt deems
dismissal with prejudice to be appropriate.

4. Unspecified Claims Against All Defendants Except Bucks Countiistrict
Attorney’s Office

The amendedomplaint’s final count is a general claim against all defendartept the
Bucks County District Attorney’s Offigdor Durham’s‘loss of income and severe mental anguish
in connection with the deprivation of his Constitutional and Statutory[ Jrights gfueattdy the
Fifth and Fourteenth Amendments of the United States Constitution and protected by 42 U.S.C. §

1983.”Am. Compl. at ECF p. 1®urham then explains the financial and emotional toll that being

4 As noted above, the Pennsylvania State Police are immune from suit umdgevbnth Amendmen$ee supra
n.13.

15 The Marshals Service also represented that Durham had not returned-283SMm for Montgomery County,
but Montgomery County nonetheless filed a joint motion to dismiss withltregomery District Attorney’s Office.
Doc. No. 37.
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imprisoned has taken on himd. atECF p. 16. Sucbroad statemegato not assert a standalone
claim and appear to be an undefined demand for damages more than anyth8egBrsght, 380
F.3d at 735 dxplairing that courts should ignoréfootless conclusions of lawih assessing
motions to dismisgcitation and internal quotation marks omittedgrtainly, for all the reasons
discussed abovéhese statements dwt entitle Durham to anselief. And notably, this appears
to be the only claim alleged against Montgomery County and the City of Philadéphi@ompl.
at ECF pp. 11, 13-14.

5. Leave to AmendDismissal with Prejudice

This is Durham’s second complaint and six months have passed since the first defendant
filed its motion to dismiss highlighting iteany flaws. Doc. No. 24. Yet Durham took no steps to
attempt to remedy those deficiencies or even respond to the motions to disnhiseurdiurt
ordered him to show cause wthe court should not dismigicks Countyfrom the actionDoc.

No. 43.When the court scheduled a conference with all the parties so that Durham coultehave t
opportunity to explain why he should be entitled to respond to the defendants’ arguments despite
the significant delays, he arrived so late that the court could not hear his explsnvathout
engaging in an inappropriagx partediscussion. The court nonetheless gave him the opportunity

to make a written submission, which he declined.

Generally,district courts must allow pro seplaintiff an opportunity to amend “unless
doing so would be inequitable or futileFletcherHarlee Corp. v. Pote Concrete Contractors,
Inc., 482 F.3d 247, 251 (3d Cir. 2007) (citation omitted). Here, amendment would be both
inequitable and futile. The defendants have already expended time and moneytinditimgfions
to dismiss and traveling to attetige confeence, which the court ultimately had to cancel because

Durham failed to arrive on time or notify chambers that he would be late. Evere hiéor
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scheduled conference, this case was significantly delayed, firstithaid’s repeated failures to
effect servie on the defendants by completing USM-285 forms and then by Durham ignoring the
motions to dismiss for months before asking for a4Qklays to respond. Moreover, based on the
facts as Durham pled them, his claims are so frivolous as to makei@myid amendment futile.
Thus, this is one of thosmses where dismissal with prejudice is approptfate.
V. CONCLUSION

Durham led the state troopers on what he himself described as a “hot purglit)’so
doing subjected the troopers, himself, and the wider community to damgetonstitution does
not grant anyone the right to engage in illegal, dangerous conduct, and the troopersliwere we
within their rights to take appropriate steps to minimize the danger that Durhaoh jpoleed,
their positions obligated them to do $te Constitution does not grant Durham the right to ignore
multiple warrantsNor does it grant him the right to initiatecar chase when officers of the law
sought to enforce those warraritkewise, the jurisdictions where Duam allegedly committed
his crimes have the right to bring him to justice, and the alleged facts come eamis to
suggesting they did so in an unconstitutional mardkimately, theamendedomplaint reflects
an individual whomade a conscious choite disregard valid orders frostate courts anthw
enforcement-and in so doingresentedyrave risk to the publicand is now attempting to profit

from that choiceThe court will not allow him to do so.

16 As discussed aboveegerally, the court would dismiss the claims against a defendant vaeqetatntiff had failed
to timely serve without prejudice pursuant to Federal Rule of Craité&lure 4 or for failure to prosecute. Nov. 5,
2018 Order at 2, Doc. No. 21. However, tloeit deems it proper to dismiss the claims agd@usks Countywith
prejudice, because the asserted causes of action against the Countylatesfaind fail to state a clairBee28 U.S.C.

§ 1915(e)(2)(B)(ii) (permitting court to dismiss case afgantingin forma pauperisstatus if court determines
action is frivolous, malicious, or fails to state claim on which relief begranted).

33



The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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