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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TAJAN DURHAM,
Plaintiff, : CIVIL ACTION NO. 17-5793
V.
GOVERNOR TOM WOLF, JUDGE GAIL
A. WEILHEIMER, PA. SUPREME
COURT JUDGES, MONTGOMERY
COUNTY, DISTRICT ATTORNEY,
MONTGOMERY TOWNSHIP
MAGISTRATE,
Defendants.

MEMORANDUM OPINION

Smith, J. Februay 28, 2018
The pro seplaintiff, Tajan Durham(*Durham”), commenced this action by filing an

application to proceeth forma pauperigthe “IFP Application”) and a proposed complaint on

December 13, 201%7.Doc. No. 1. The court reviewed the IFP Application andredtan order

on January 12, 2018, which denied without prejudicdRReApplication becausBurhamfailed

to comply with 28 U.S.C. § 1915(a) insofar as he didimdude(1) a statement of all assdie

possessesand (2) a certified copy ohis prisoneraccount statement for the swxonth period

! In the complaintPurhambrings claims under 42 U.S.C. § 1983 against the defendants for violatibissrights
under the First, Fifth, Sixth, Eighth, and Fourteenth Amendm&#sCompl. at ECF p. 3, Doc. No:-1L Durham
alleges that the defendants violated these rights when the Commdnefdadéinnsylvania (through the Montgomery
County District Attorney’s Office) used hearsay evidence to suiis@rima faciecase of certain charge(s) that
Durham is facing in the Montgomery County Court of Common Plehsit ECF pp. 36. It appears thdurhanis
defense counsel in the criminal case filed a motion for a writ of habeas cogllesgimg the use dhe hearsay
evidence to support@ima facieshowing at a preliminar hearing, buthe state court denied the motidil. at

ECF p. 3. Durham asserts that fecurrently awaiting trial while detained at the Montgomery Countyectional
Facility. Id.

In addition to the claims of the denial of his constitutional Egbtirhamchallenges the constitutionality
of Rule 542(E) of the Pennsylvania Rules of Criminal Proceddreat ECF pp. 2. Rule 542(E) states as follows:
Hearsay as provided by law shall be considered by the issuingiguthatetermining whether a
prima faciecase has been established. Hearsay evidence shall be sufficiestablish any
element of an offense, including, but not limited to, those reguiproof of the ownership of,

nontpermitted use of, damage to, or value of property.
Pa. RCrim. P. 542(E).
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preceding the filing of this actioon or about December 13, 2041 eeOrder at 1 Doc. No. 3.
In the order, the court alsbrected Durhanas follows:

If the plaintiff seeks to procead forma pauperishe should, within thirty (30)

days of the date of this order, complete and sign the form and return it to the clerk

of court with a certified copy of his prisoner account statement showing all

deposits, withdrawals, and a current balance, from any correcfacibty in

which he was confined from June 13, 2017, through December 13, 2017.

Alternatively, the plaintiff may proceed with this case by paying the $350 filing

fee and $50 administrative fee to the clerk of court within thirty (8@¥ of the

date ofthis order.
Id. at 23 In addition, the court informed Durhatiat if he did not comply with the terms of the
order, the court may dismiss the case without prejudice for his failure to yisethout
further notice to him.See id.at 3

Despite thepassage of 46 dagince the date of the ordg@urhamhas not (1) completed
and filed ann forma pauperispplicationwith a certified copy of his prisoner account statement
showing all deposits, withdrawals, and a current balance, from any correéiciigl in which
he was confined from June 13, 2017, through December 13, 2017, or (2) remitted the $350 filing
fee and $50 administrative fee to the clerk of coulte has not sought an extension of time to
file the in forma pauperisapplication or paythe filing and administrative feesTherefore,
Durham has not complied with the court’'s January 12, 2018 order.

Rule 41(b) of the Federal Rules of Civil Procedure provides that “[i]f the pfdants to
prosecute or to comply with these rules or a court order, a defendant may moveigs them

action or any claim against it.” Fed. R. Civ. P. 41(b). The court maysa#spontelismiss an

action for lack of prosecution, in the absence of a motion to dismiss, “in order to achieve the

Z1n the order, the court explained that pursuant tdetieral prisoner mailbox rul®urham filed the IFP

Application and proposed complaint on December 13, 2&E£Order at 12, n.1.

% The court also directed the clerk of courtaenish the plaintiff with a blank copy of the current standard prisoner
in forma pauperigorm bearing the civil action number for this actiddeeOrder at 2.
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orderly and egeditious disposition of casesAllen v. American Fed’'n of Gov't Emp817 F.
App’x 180, 181 (3d Cir. 2009) (per curiam).

If the court was considering dismissing this action with prejudice for lack oéquien,
the court would undoubtedly have to consider the six factors set foRbuls v. State Farm
Fire & Casualty Co,. 747 F.2d 863, 868 (3d Cir. 1984)See Spain v. Gallego26 F.3d 439,
45455 (3d Cir. 1994) (“Ordinarily, when a court is determingug sponter upon motion of a
defendant whther todismiss because of a plaint#f'failure to prosecute” the court must
consider thd?oulisfactors);seealso McLaren v. New Jersey Depf Educ, 462 F.App’'x 148,
149 (3d Cir. 2012) (per curiam) (“Typically, district courts are required to ateathe factors set
forth by [Poulig to determine whether dismissal is appropriate Fere,the court intends to
dismiss this action without prejudice and it does not appear that there are amg eofat
limitations concerns as Durham alleges that tieéimpinary hearing occurred on March 21, 2017,
seeComplaint at ECF p. 3. Therefore, it does not appear that the court must corBimgis
before dismissing this action without prejudicedccordingly, the court will dismiss this action
without prejudice due to Durham’s failure to prosecute.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.

*“The statute of limitations applicable to § 1983 claims in Pennsylvania igears.” Wisnewski v. Fisher857
F.3d 152, 157 (3d Cir. 2017) (citation omitted)he Third Circuit has required district courts to appbuliswhere
“a pro selitigant’s right to bring suit may well be irretrievably lost if the dismistands."Hernandez v.

Palakovich, 293 F. App’x 890, 894 n. 8 (3d Cir. 2008).

® Even if the court were to considBoulis dismissal of this action without prejudice would still be approprigte
six Poulis factors are: (1) the extent of the party’s personal responsibilityth@)extent of prejudice to the
adversary; (3) a history of dilatoriness; (4) whether the conduct ofatig was willful or in bad faith; (5) the
effectiveness of sanctions other than dismissal including an analy$i®msd alternative sanctions; and (6@
meritoriousness of the claim or defense. 747 F.2d at 868.
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