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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SALIH BAJRAMI,
Plaintiff, CIVIL ACTION No. 18-cv-162
V.
RELIANCE STANDARD LIFE
INSURANCE CO.,
Defendants.
MEMORANDUM OPINION
Rufe, J. September 27, 2018

Plaintiff Salih Bajrami initiated this civil action against Reliance Standard Lifednse
Company in the Philadelphia Court of Common Pleas. Reliance Stardardedthe action to
this Court on the basis of federal-question jurisdiction, under ERISA, and has moved $3 dismi
all counts of the Complaint as being preempted by the statute. Bamamovedo remand,
asserting that the Court lacks subject matter jurisdictierhe is natovered by ERISA aa
foreign national working for a foreign company, dhdtRelianceStandardailed to promptly
notify the state court of removakor reasons set forth belothe Court will grant the motion to
remand andlismiss as modbefendaris motion

. BACKGROUND

This casearises out oReliance Standaislalleged wrongful acts in denying disability
benefits to Plaintiff, Salih BajramiBajramiis acitizen of the Republic of Kosovo who signed
an annual contract to work for AECOM/GSS Ltd. (“AECOM?”), a corporation bas#tein

Cayman Island$ To supportUnited Statesnilitary efforts in AfghanistanAECOM assigned

1 Compl.{11, 4-5.
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Bajrami to workthere asadriver of heavy trucks and forklifts.During his employment with
AECOM, Bajramihadthe opportunity to participate in AECOM’s groupost-term andong-
termdisability (hereinafter, “STD” and “LTD”)Jnsurance policiesvhich were issued and
administered by Reliance Standard Insurance@ay.®

Reliance Standard is an lllinasrporation with its principal place of business in
Philadelphia, PennsylvanfaReliance Standardislanthatwas issuedo Bajramistates: “his
policy is delivered in Rhode Islarmhdis governedy its lawsand/orthe Employee Retirement
Income Security Act of 1974 ERISA") as amended, where applicabfeRelianceStandard
maintains disability plan records and administers benefits in the United.Stateie Bajrami
worked in Afghanistan, kiclains for disability benefitsverealsoreviewed in the United States
andwerecommunicated t@ajrami from the United StatésBajrami, however, was solely
employed in Afghanistan, and his actions related to the disability insuranceegcoutside of
the United StateS.

Bajrami gplied for, and was acceptedasinsured undethe STDand LTD policies,
and he paid those premiu®Bajrami became disabled as the result of a stroke he suffered in

2014 He received STD benefits until Reliance Standard informed him the benefits had bee

2|d. 196, 7.

*1d. 17,

“1d. 1 2.

°ld.Ex. 1

® Def.’s Mot. Dismiss, Ex. AMcGill Aff. § 4[Doc. No. 43].

" Def.’s ReplySupp. Mot. Dismiss, Ex. A. Ciampaglia Aff. {Boc. No. 152].
& Compl. 114.

°1d. 713,
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exhausted, and that he would have to apply.Tdd benefits'* After he appied for LTD
benefits, Reliancet&8ndard denied hisTD claim, which, Bajrami alleges, would have enabled
him to pay for a more timely treatmauyion his discoverwhile abroadthat he had a partially
blocked carotid artery?

Bajramifiled a complaint in the Philadelphia Court of Common Pleas adReistnce
Standargalleginga breach of contract claim for benefits and a bad faith alaider the laws of
Rhode Islangursuant to a choice-of-law provision in the policy.

. DISCUSSION

Removal from and remand to state court are governed by 28 U.S.C. 88 1441, 1446, and
1447. Section 1441 provid#sat “any civil action brought in a State court of which the district
courts of the United States have original jurisdiction, may be removélgefadant . . . .*3

After removal, a plaintiff may file a motion to remand based on eitherdafect”in removal

procedure’® or lack d subject matter jurisdictia® “[T]he party asserting federgalrisdiction in

d. 1924.
121d. 9924-25.
1328 U.S.C. § 144(h).

14 plaintiff argues that remand is warranted because Defendant failed tptlyréitm a copy of thenotice of
removal with the Philadelphia Court of Common Pleas. As pahieafemoval proceduredpjromptlyafterthe
filing of such notice of removal of a civil action the defendant . . . shakfidepy of the notice with the clerk of
such State courtvhich shall effectheremoval . .. .” 28 U.S.C. § 1446(d) (emphasis added).

Defendant filed notice of removal with the federal court on January0lB, 2nd then filed notice in state court
twenty-eight days later, on February 9, 261the same day Rintiff filed his motion to remand, whichrgued
jurisdictional issues and a failure to file such noti€aseshave heldhat filing notice tothe state courtvithin one
monthafter removal irfederal court is deemégrompt,” as required by 8446. Ciglar v. Ruby Tuesday, Ind\o.
09-239, 2009 WL 737367, at *4 (E.D. Pa. Mar. 19, 2009) (delay of one nnastrelatively short” and

“harmless”) (citingCalderon v. Pathmark Stores, Iné01 F. Supp. 2d 246, 248 (S.D.N.Y. 2008pe alsdoyce v.
St. Paul Fire & Marine Ins. CoNo. 926525, 1993 WL 21210, at *3 (E.D. Pa. 1993) (“Failure to file a copy of the
petition with the state court does not defeat jurisdiction.”) (ciinges v. S.C. Ins. Go/70 F.2d 545 (5t Cir.

1985)). Accordinglyremand isnot warranted on this basis

1528 U.S.C. § 1447(c).



a removal case bears the burdeshaiwing, at all stages of the litigation, that the case is
properly before the federal courf” The statutes are strictly construed against remdval

In its notice of removaRelianceStandard stated that ERISA grants the Ctaderal
guestion jurisditon, pursuant to 28 U.S.C. § 1331. Ordinarily, a federal court does not have
federatquestion jurisdiction unless tipdaintiff's well-pleaded complaingrovidesa cause of
action arising undeiederal law'® The Supreme Court, however, has carved out an exception to
this rule which is applicable in the ERISA context: “Congress may so completegnmpea
particular area that any civil complaint raising this select group of claimsesseily federal in
character.*® Thus, in other words plaintiff's cause of action may be considered federal in
nature “if [the paintiff], at some point in time, could have brought his claim unteeERISA
statute®

The scope of ERISA’s application is broad,the statute pertains to “any employee
benefit plan if it is established or maintaire(l) by any employer engaged in commerce or in
any industry omctivity affecting commerce® A “participant’—defined as “any employee or
former employer of an employer . . . who is or may become eligibbkc®ve a benefit of any

type from an employee benefit plan which covers employees of such emfteyerdy bring a

18 Frederico v. Home Depp507 F.3d 188, 193 (3d Cir. 2007).

" SeeSamueBassett v. Kia Motors Am., In®@57 F.3d 392, 396 (3d Cir. 2004).
18 Caterpillar Inc. v. Williams482 U.S. 386, 392 (1987)

¥ Metro. Life Ins. Co. v. Taylp#81 U.S. 58, 6364 (1987)

% Aetna Health Inc. v. Daviléb42 U.S. 200, 210 (2004).

2129 U.S.C§1003(a)(1)see als®9 U.S.C.§ 1002(1) (noting that an “employee welfare benefit plan” includes
“any plan, fund, or program. . established or maintained by an employer” for benefits that incisaleildies).
Disability policies with insurance companies that include classes of bianie for STD and LTD benefits, the
source of financing regarding premium paymenteioployees, and procedures for receiving beneétsonably
establish a “plan, fund, or program” under ERISPeeArsdel v. Liberty Life Assurance Co. of Bds/5 F Supp.
3d 464, 478 (E.D. Pa. 2016).

%229 U.S.C§ 1002(7).



civil action under ERISA to recover benefits due to him under the terms of th& plan.
Thereforeas an employeef AECOM, Bajrami wouldqualify as a participant his employer
hasengaged in commerce or in any industry or activity affecting comniérce.

Bajrami howeverargueghatforeign nationalsre excluded from coverageder the
doctrine of extraterritorialitypecausél egislationof Congress, unless a contrary intent appears,
is meant to apply only within the territorial jurisdiction of the United Stateshe Supreme
Court held iInrARAMCOthata United Satescitizenworking for a Uhited Satescompany in
Saudi Arabia could not bring a Title VII claim for discrimination against his eyepla the
absence of language in the statute indicating that Congress intended thegply tiutside of
the country?® In responseéo the holding iMRAMCQ Congress amended Title VI in order to
give it extraterritorial reach over citizens of the United States working@mitad Sates
company’’

It appears that no court of appeals has determiinedher a foreign national working
outside of the United Statean bring a claim under ERISAwo district court casesone of

which originates from this Distristhave examined the issé In Maurais v. Snydef® a

%29 U.S.C§1132(a)(1)(B).

24 Commerce is defined as “trade, traffic, commerce, transportation, or cooationibetween any State and any
place outside thereofind “industry or activity affecting commerceggards‘any activity, business, or industry in
commerce or in which a labdispute would hinder or obstruct commerce or the free flow of commerce, and
includes any activity or industry ‘affecting commerce’ . . 29 U.S.C8 1002(1}—(12). Neither party has
adequately or expressly defined AECOM'’s businegsrims ofwhetherit engages in commerce or any industry or
activity affecting commercm the United StatesBajrami’s job for AECOM did noinvolve engaging in commerce,
since he was driving heavy trucks and forklifts in Afghanistan, ralttaer providing any kind of éansportation
through, or within, the United States. Confpb.

% Morrison v. Nat'l Australia Bank Ltd561 U.S. 247, 255 (2010) (quotiBgOC v. Arabian AnDil Co., 499 U.S.
244, 2481991)(“ARAMCQ)).

2 ARAMCQ 499 U.S. at 25809.
2742 U.S.C. §8000¢f), 2000e-1(c).

% Chong v. InFocus CorpNo. 08500, 2008 WL 5205968D. Or. Oct. 24, 2008)ylaurais v. SnydefNo. 002133,
2000 WL 1368024 (E.D. Pa. Sept. 14, 2000).

2 Maurais 2000 WL 1368024, at *2.



Canadian physiciawho provided meical services in Canada to a United Statezenfiled a
lawsuit in federal district coufor unpaid surgical and medical servié8sThe United States
citizen was a participant in a group health insurance plan issued to his emplogenfiyrance
company*! The courheldthatbecause there was no language in ERIS# could establish a
clearly expressedongressionahtent toextend coverage outsidé the United State€ERISA
did not apply to claims for medical services performed in Caoadam American citizen by a
Canadian doctof?

In Chong v. InFocus Corpthe plaintiff was a citizen of Singapore who worked for a
United Statesompany’ssubsidiary in Singapore, which provideitn with a severance pay pla
during his employment Althoughthedisputed benefit plan was administered in the United
Stateswherethe decision to deny the plaintiff benefits was maae court held that because
most ERISA plans are administered in the United Sfétélsat factor could not be
determinativeotherwise,“the territorial borders, as well as the citizenship and losaifdhe
employees, would become irrelevant for those plans. That result would evidcerate t
presumption against extraterritorial applicatidn.Instead, the court looked to the place of
employment and other events and facts relevant to the plaiagffisl of benefits that occurred
outside the United States, and held that in the absence of congressional intent, tffe gdaanti

foreign national working outside of the United States, was not covered by ERISA.

01d. at *1.

.

31d. at *3.

33 Chong 2008WL 5205968at *1-2.
%1d. at *4-5.

*1d. at *5.

%®1d. at *4, 6.



The Court is persuaded MauraisandChongthat ERISA does not apply to Bajrami’s
claims The events that underlie the denial of benefits stem from his employment ahd healt
conditions abroad. Even though the plan is administered in the United States and the decision to
denythe claim allegdly occurred domestically, as@hong whether the disability benefits plan
was properly deniedreatlydepends omssuesarising outside of the United Statd8ajrami’s
employment was wholly within Afghanistanis offer of disability insurance covemagias made
in Afghanistan to be performed outside the territorial limits of the United Stateédyisphysical
examinations and medical diagnoses were conducted abroad

Reliance Standard argues that neittlaurais nor Chongfully addresse&RISA’s
foreign plan exemptiof® This exemptiorto ERISA’s broad applicatioprovides that benefit
plans which arémaintained outside of the United States primarily for the benefit of persons
substantially all of whom are nonresident alieas® excluded from thetatute®® Reliance
Standard argudhis exemptionsupports why foreign nationals are permitted to bring claims
under ERISA. The exemption could be construed as not limiting the application of ERISA
solely to United States citizens oprkers within the Wited State$? but it also could be
directed, for example, toward a foreign plan that includes a few Americaensitworking
abroad.

There is no language within the exemption providing that foreign nationals can bring

claims under ERISA. The exemption concerns the plan itself, not who may bring suit.

3" Compl.1114,19, 23, 26, 36, 58, 59.
%29 U.S.C. § 1003(b)(4).
.

“0SeeChong 2008 WL 5205968 at *3 (noting that “[n]o language in [ERISA’s] provisipecifically excludes
foreignnationals working abroad for United States companies” from assertingraas a participant).
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Moreover, there is no evidence in this case as to whether AECOM is an emplyggedm
commerce in the United States, as required for the statute to appl{at all.

Congress is cognizant of its abilitylegislate extraterritorially by clearly manifesting its
intent to do so.Unless there is “the affirmative intention of the Congress clearly exprétised,
Court must presume ERISA “is primarily concerned with domestic conditfGristierefore, the
motion to remand will be granted based on lack of subject matter jurisdittion.

[II.  CONCLUSION

For the reasons discussed, Plaintiff's Motion to Remand will be granted, and &wfend

Motion to Dismisdgs moot.

An order follows.

129 U.S.C§1003(a)(1)Xproviding that ERISA pertains to “any employee benefit plan if it is #stadal or
maintainee—(1) by any employer engaged in commescén any industry or activity affecting commerce”)
Bajrami’s job for AECOM did not regard engaging in commenciine United Statesince he was driving heavy
trucks and forklifts in Afghanistan, rather than providing any kind of tramafion through, or within, the United
States. Comph 6.

*2 ARAMCQ 499 U.S. at 248 (citations omitted)Jprrison, 561 U.S. a55(“When a statute gives no clear
indication of an extraterritorial application, it has none.”).

*3 Reliance Standard also failed to invakeersity jurisdiction for purposes sfibject matter jurisdiction. 28 U.S.
U.S.C.8 1332 provides that federal courts have original jurisdiction over “all aitibas where the matter of
controversy exceeds the sum or value of $75,000, exclusiveeagshiand costs, and is between . . . citizens of a
State and citizens or subjects of a foreign state.” 28WSC.8 1332(a) In this case, there is no dispute that
Bajrami is a citizen of the Republic of Kosovo, and Reliance Standardlimars corporation with its principal
place of business in Philadelphia, Pennsylvania. Cdffidl, 2. Howeverneither the Complaint nor the Notice of
Removal expressly provides whether the amount in controversy ex§ge@90. Horton v. Liberty Mut. Ins. Co
367 U.S. 348, 353 (1961) (“The general federal rule has long beenide adwt the amount in controversy is from
the complaint itself. . . .")see alsdart Cherokee Basin Operating Co., LLC v. Owel85 S. Ct. 547, 554 (2014)
(“[A] defendant’s notte of removal need include only a plausible allegation that the amount iovarsl exceeds
the jurisdictional threshold.”).

The burden of establishing the amount in controversy usually rests on thdataféMeritcare Inc. v. St. Paul
Mercury Ins. ©., 166 F.3d 214, 222 (3d Cir. 1999) (citiAgels v. State Farm Fire & Cas. G370 F.2d 26, 29 (3d
Cir. 1985));see alsdBoyer v. Shay®dn Tools Corp.913 F.2d 108, 111 (3d Cir. 1990) (notihgt removal
provisions should bstrictly construd against removal, where all doubts shoulddsslvel in favor of remand).
Thus, sinceReliance Standard’s Notice of Remofailed to include ay plausible allegation as to the amount in
controversywhich exceedhe jurisdictional threshold, and becauke Complaintioes not effectivelprovide any
specifiedamount, diversity jurisdiction has not been established.
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