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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

GEORGE WILLIAMS, JR,
Petitioner

V. , No. 2:18v-00313

SUPERINTENDENT, SCI SOMERSET
THE DISTRICT ATTORNEYOF
PHILADELPHIA COUNTY:; and THE
PENNSYLVANIA ATTORNEY GENERAL,
Respondents.

OPINION
Report and Recommendation ECF No. 25 -Adopted

Joseph F Leeson Jr. March 3, 2020
United States District Judge

INTRODUCTION

PetitionerGeorge Williams, Jr., filed a petition for writ of habeas corpus pursuant to 28
U.S.C. § 2254, challenging his conviction in the Philadelphia County Court of Common Pleas
for seconddegree murderconspiracy, and firearms chargégagistrate JudgMarilyn Heffley
issued a Report ariRlecommendation (“R&R”)ecommending that tHeabeas corpudaimsbe
deniedand dismissed. Wams hasfiled objections to the R&R. For the reasons set forth
below, tre R&R is adopted.
. STANDARDS OF REVIEW

A. R&R

When objections to a report and recommendation have been filed under 28 U.S.C.
8 636(b)(1)(C), the district court must make a de novo review of those portions of the report to

which specific objections are mad28 U.S.C. § 636(b)(1)(CEamplev. Diecks 885 F.2d 1099,
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1106 n.3 (3d Cir. 1989). “District Courts, however, are not required to make any separate
findings or conclusions when reviewing a Magistrate Judge’s recommendation de novo under 28
U.S.C. 8§ 636(b)."Hill v. Barnacle 655 F. App’x. 142, 147 (3d Cir. 2016In the absence of a
specific objection, the district court is not statutorily required to review ffa@treunder de novo
or any other standard. 28 U.S.C. 8§ 636(b)(1){®@pmas v. Arpd74 U.S. 140, 152 (1985).
Nevertheles, the Third Circuit Court of Appealss held that it is better practice to afford some
level of review to dispositive legal issues raised by the reideriderson v. Carlsqrd12 F.2d
874, 878 (3d Cir. 1987yyrit denied484 U.S. 837 (1987); therefore, the court should review the
record for plain error or manifest injusticklarper v. SullivanNo. 89-4272, 1991 U.S. Dist.
LEXIS 2168, at *2 n.3 (E.D. Pa. Feb. 22, 19%Be also Oldrati v. ApfeB3 F. Supp. 2d 397,
399 (E.D. Pa. 1998)The “court may ecept, reject, or modify, in whole or in part, the findings
and recommendations” contained in the report. 28 U.S.C. § 636(b)(1)(C).

B. Habeascorpus petitions under 28 U.S.C. § 2254

Pursuant to the Antiterrorism and Effective Death Penalty Act (“RED), “state
prisoners must give the state courts one full opportunity to resolve any constitutiorebigsue
invoking one complete round of the State’s established appellate review process” d&eiorg s
federal habeas reviewD’Sullivan v. Boerckel526 U.S. 838, 845 (1999). Where a petitioner
has failed to properly present his claims in the state court and no longer has an avaitable s
remedy, he has procedurally defaulted those claBe® d. at 847-48. An unexhausted or
procedurally defaulted claim cannot provide the basis for federal habeasmédies the
petitioner ‘tan demonstrate cause for the default and actual prejudice as a result of the alleged
violation of federal law, or demomate that failure to consider the claims will result in a

fundamental miscarriage of justiteSee Coleman v. Thomps&®1 U.S. 722, 732-33, 750
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(1991) (explaining that a “habeas petitioner who has defaulted his federal clatate icosirt
meets the thnical requirements for exhaustion [because] there are no state remedasyany |
‘available’ to him”). The Supreme Court has held that the ineffectiveness of toanse
collateral review may constitute “cause” to excuse a petitioner’'s defaedt.Martinez v. Ryan
566 U.S. 1 (2012)Thefundamentamiscarriage of justice exceptidapplies to a severely
confined category: cases in which new evidence shibwgsrore likely than not that no
reasonable juror would have convicted [the petitiotiefficQuiggin v. Perkins569 U.S. 383,
395 (2013) (quotingchlup v. Delp513 U.S. 298, 329 (1995)).

The AEDPA “imposes a highly deferential standard for evaluating stateratings and
demands that statmurt decisions be given the benefit of the ddubelkner v. Jacksqrb62
U.S. 594, 598 (2011) (internal quotations omitt&e als@8 U.S.C. § 2254(d)Knowles v.
Mirzayance 556 U.S. 111, 123 (2009) (holding that there is a “doubly deferential judicial review
that applies to &tricklandclaim evaluated under the § 2254(d)(1) standard” because the
guestion before a federal court is not whether the state court’s determinat@orsect, but
whether the determination was unreasonablajiterson v. Disabat®B08 F.3d 236, 245 (3d Cir.
2002) (“[I]f permissible inferences could be drawn either way, the state court decision mus
stand, as its determination of the facts would not be unreasonable.”). Additioadéggetal
habeas court must afford a state csuectual findings a presumption ofrcectness and thit

presumption pplies to the factual determinations of state trial and appellate Cobehy v.

! “An application for a writ of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shall not be granted with respect to any claim thdjuslasated
on the merits irbtate court proceedings unless the adjudication . . . resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established Rederal
or . .. resulted in a decision that was based on an unreasonable determination of the facts . . . .”
28 U.S.C. § 2254(d).
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Horn, 516 F.3d 169, 181 (3d Cir. 2008). The habeas petitioner has the “burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).

C. Claims of ineffective assistance of counsel

To establish counsel’s ineffectiveness, a petitioner must show: (1) coyresésnance
fell below an objective standard of reasonableness; and (2) the performancejudisial to
the defenseStrickland v. Washingto@66 U.S. 668 (1984). There is a strong presumption that
counsel is effective and the courts, guarding against the temptation to engage in hindsight, must
be “highly deferential” to counsel’s reasonable strategic decisidasshall v. Hendricks307
F.3d 36, 85 (3d Cir. 2002). The reeexistence of alternative, even more preferable or more
effective, strategies does not satisfy the gtetmentof theStricklandtest Id. at 86. To
establish prejudice under the second elenthatpetitioner must show that there is “a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding waaild ha
been different.”"Roe v. FloresOrtega 528 U.S. 470, 482 (2000) (quotifgrickland 466 U.S. at
694). “Judicial scrutiny of counsel's performance must be highly deferent&ititkland 466
U.S. at 689 (explaining that courts should not sequrebss counsel’s assistance and engage in
“hindsight, to reconstruct the circumstances of counsel’s challenged conduct”). Thegsu
consider the totality of the evidence and the burden is on the petitionet.687, 695.

When considering ineffective assistance of counsel claims under § 2254, the question
before a federal court is not whether the state court’s determination westcout whether the
detemination was unreasonabl&nowles 556 U.S. at 123. “And, because 8teickland
standard is a general standard, a state court has even more latitude to redsberabiye that a
defendant has not satisfied that standatd.”(describing “the doublgeferential judicial review

that applies to &tricklandclaim evaluated under the § 2254(d)(1) standard”).
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V. ANALYSIS

Magistrate Judge Heffley reviewed themeroushabeas claims and determined thlat
claims are procedurally defaultadd/ormeritess. Wiliams filed objections to the R&RThis
Court has conducted de novo review of all of Williams’s claims, but writes selyai@urther
address only some of his objections. The R&R is adopted and incorporated herein.

A. Williams’s objection to the Magistrate Judge’s citation tothe factual
background as summarized by the state court is overruled.

Williams objects to the Magistrate Judge’banrece onthe facts as summarized by the
Pennsylvania Superior Cows allegedly contrary t8trickland. SeeObjs. 4, ECF No. 27.
Williams asserts these facts were based on the sufficiency of the evidence as viewedhi the lig
most favorable to the Commonwealth, butitheffectiveness claims should be considered based
on the totality of the adence. See id.Williams complains that these facts ignore weaknesses in
the Commonwealth’s evidence, such as inconsistencies in withiésiss statements and
Williams’s assertion that he was an innocent bystan8ee id.

After review, the Court finds that although the Magistrate Judge cited to the Penrasylvani
Superior Court’s summary of the facts in the background section of the tR&Rlagistrate
Judge considedthe totality of the evidenoghen analyzing the habeas clain®ee, e.gR&R
9, 16, ECF No. 25. In addressing the habeas claims, the Magistrate Judge distessdid,
Miller’s different statements to police and the defense’s “mere presemweytbf the case?”’

Sedd. at28, 34. Additionallythe Magistrate Judge specifically considered and rejected

Williams’ claim that the Pennsylvania Superior Court’s decision affirming theldef post-

2 After de novo review, Williams’s objection to the Magistrate Judge’s resolofihis
ineffectiveness claim regarding the defense thesagRR&R 27-29, is overruled for the reasons
set forth in the R&R.SeeObjs. 14-15.
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conviction relief was contrary t8trickland because it wasased on theufficiency of the
evidence, as opposed to the totality of the evideSe® idat 16 n.4.Thefirst objection is
thereforeoverruled.

B. Williams’s objection to the rejection of hisBreakiron claim is overruled.

In his second and sixtibjectiors, Williams objects to the Magistrate Judge’s analgsis
his Breakiror?® claim: that trial counsel was ineffective for failing to request an instruction on
theft, a lesser included crime of robbe&eeObjs.4-10, 13, 15.The Magistrate Judge
concluded thaBreakironwas not persuasive because unlike the defendd@reakiron who
pursued a defense that he was only guilty of theft, not robbery, Williams did not pursue such a
defense SeeR&R 35-36. Rather, Williams alleged at trial that he was an innocent bystander, in
contrast to the defendantBreakironwho admitted to the theft underlying the robbery charge.
See United States v. WabB®5 F. App’x 118, 121 (3d Cir. 2014) (holding that counsel was not
ineffective because unlike Breakiron “requesting a lesséncluded jury instruction would
have been contrary to the defense narrative”). This Court agrees with the Meagistige that
the evidence did not support an instruction that Williams only intended to steal from the victi
SeeR&R 35-36* Moreover, while the defendant Breakironwas charged with robbery, the
robbery charge against Williams was nolle prossed and did not even go to the jury. $dlliam

reliance orBreakironis therefore misplacedAll objections based oBreakironare overruled.

3 Breakiron v. Horn 642 F.3d 126, 138 (3d Cir. 2011) (holding that trial counsel was
ineffective for failing to request an instruction on theft as a lesser includedeffiespite
counsel’s trial strategy of admitting to the theft but challenging the robbery charge).
4 The Magistrate Judge also determitieat because the claim was meritless, counsel’s
failure to raise it in the state courts could not be excused and the claim was @ibcedur
defaulted. SeeR&R 35-36. For the reasons set forth in the R&R, this Court agrees that the
Breakiron claim lacksmerit and is procedurally defaulted.
5 Williams makes additional objections to the jury instructions, which are addrbskw.
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C. Williams’s objectionsto the legal standardsare overruled.

Williams’s next objection, which challenges the legal standard in pages six thrghgh ei
of the R&Rbecause itd not being tailored to the facts of his case is frivoldeseObjs. 10.
Williams does not dispute the correctness of the law as stated in the R&R; éhetfedor
objection is overruled.

Williams’s objection to the legal standard regarding the ineffective assesbf counsel
on pages eight and nine of the R&Rsimilarly without merit. SeeObjs. 10-12.Williams
contends that the R&R does not “accurately and comprehensively describe the tests for
ineffective assistance of counsel,” but doessuggest that the standard in the R&R was

incorrect. Rather, the caselaw citadhe objectionss generally consistent with the law

6 The general standards announceddeandGarza cases which Williams cites in his

objectionsare applicable here; hower, Williams misinterprets the holdings in those sase
Williams incorrectly suggests thatode cases hold that a petitiomenvicted after a triaheed
not show that the trial would have resulted in a more favorable outcome but for the
ineffectivenes®f counsel.However, neither case addressed an ineffectiveness claim in the trial
context. In Lee the court considedwhether counsel'failure tocorrectlyadvise a defendant
about the immigration consequences of his guilty plas prejudicial.See Lee v. United States
137 S. Ct. 1958 (2017)The court concluded that it was becaudeef defendant had been
correctly advisedno ineffectivenesd)e would not have pled guilty. Thus, the outcome of the
proceedings woultave been different dse defendant would have insisted on going to trial and
would not have pled guiltySee idat 1969 (concluding “Lee has demonstrated a ‘reasonable
probability that, but for [his] counsel’s errors, he would not have pleaded guilty and would have
insisted on going to trial™”). I&arzg the court considered whether counsiglesfectiveness
caused a defendant to forfeit his right to app&ae Garza v. Idahd39 S. Ct. 738 (2019). The
court determined thdtecause counsel failéd file an appeal that the defendant specifically told
counsel to file, there was prejudice as the outcome of the proceedings would haiéf ez
an appeal would have been filed, but for counsel’s ineffectiver@&ssidat 750. Williams’s
reliance orVickersis similarly misplaced because ttiecuit court was not addressing alleged
ineffectiveness during a trial; rather, the court considered whether counsékstiveness prior
to trial, by failing to ensure that the defendant properly waived his right to a jury trial, deprived
the defendant of his right to a jury trighee Vickers v. Superintendent Graterford 888 F.3d
841 (3d Cir. 2017). The court concluded that there was no prejudice because the defieadant “
not established on this record a ‘reasonable probability’ that, but for counsel’smigfici
Vickers would have elected to proceed by wajuof trial.” Id. at 858.
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provided in the R&R.Cf. Objs. 11-12 (asserting that “the proper inquirygogjudice is whether
the defendant can demonstrateasonable probability that, but for counsel’s ineffectiveness, he
would have opted to exercise the right at issue” (internal quotations omiteat)R&R 9
(stating that to establish prejudice, “a petitioner must show a reasonable prykiadijibut for
counsel’s unprofessional errors, the result of the proceeding would have been diffetental
guotations omitted)). Accordingly, the objection is overruled.

Williams’s next objection, that the Magistrate Judge erred in concludinthth&ilure
to hold an evidentiary hearing is not a denial of due process, is overruled. Counsel confuses the
concepts of the level of deference owed to astatet opinion rendered without adequately
developed factswvith an independent due process claim for denial of an evidentiary he8erg.
Objs. 12-13.The Magistrate Judge correctlgjected Williams’s contention that the R&
court’s failure to conduct an evidentiary hearing could be an independent constitutional cla
under habeasSeeR&R 10. Further, after review of the R&R, this Court finds that the
Magistrate Judg did not afford the improper level of deference to the state cohe.PCRA
court refused to hold an evidentiary hearing because there were no genuine issuasabf mate
fact raised by the PCRA petitidrand Williams’s has not alleged any in his objections that
suggest an evidentiary hearing was needed to develdactise The objection to page ten of the

R&R is therefore overruled.

! SeePCRA Opinion 6 dated December 17, 2010 (cif@mmonwealth v. Joned42
A.2d 903, 906 (Pa. Super. 2008) (“There is no absolute right to an evidentiary hearing on a
PCRA petition, and if the PCRA court can determine from the record that no genuinefssues
material fact exist, then a hearing is not neces3ary.
8
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D. Williams’s objectionsregarding use of the uncharged predicateare
overruled.

Williams objects to thagistrate Judge’s resolution of his claims challenging the use of
uncharged predicates to establish second-degree m@dedbjs. 13 (objecting to R&R 8-10).
Some of his arguments in support of this objection, his sixth, overlap with arguments in his tenth
objection. Accordingly, Williams’s objections based on lack of notice and failure tgecttee
predicate felonies are addressed in this section. Any objections regarding jurstimssron the
predicate offenses are discussed in Section H below.

As toWilliams'’s objection that he was not charged with the prediedt@iesto the
seconddegree murder chargthis claimwasthoroughlyanalyzedoy the Magistrate Judge. For
the reasons correctly explained in the R&R well as by the state coumsnumerous decisions,
the claim lacks meritSee, e.gR&R 15. Specifically, the law does not require that a defendant
be charged with the predicate offense to a sedegee murder charg&ee id. Further, the
Commonwealth is not required to pravat the defendant actually committed the predicate
offense. See id.

Next, Williams objects to the lack of notice because the predicate offenses were not
among theseparate chargeefore the jurySeeObjs. 13, 18. However, robbery and kidnapping
wereseparately charged in tiiminal Complaint,eventhough there was no requirement that
they had to be charged. Although the separate kidnapping chasgdismissed at the
preliminary hearing level, the robbery charge wasuiget! in the Criminal Information filed
with the Court of Common Pleas. It was not until the pretrial motions hearing, the day before
trial, that the Commonwealth statédvas not moving on the separate robbery charge because it
did not want to confuse the jury as to why robbery was separately charged but kidnapping was

not. SeeN.T. 22:12 — 23:16, Motion, Volume 1, October 4, 2010. The Commonwealth also
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stated for the record that it would “seek for second degree murder to go in for both robbery and

kidnapping.” See id. The Commonwealth explained that these matters had previously been

discussed between the Commonwealth attorney and the defense at&eaeag. Moreover it

was clear from the facts of the probable cause affidavit to the Crimingbl@iotrthat

kidnapping and/or robbery would serve as the predicate felony to a seegres murder

charge® Williams therefore had notice from the date of his arrest that robbery and/or kittappi

would serve as the predicate felony to a seategtee murder chargad this information was

reaffirmed on the record prior to trigWilliams’s lack of notice argument is therefareritless
Consequently, Williams’s objections regardthg use of uncharged predicates are

overruled.

E. Williams’s objectionsto the denial of his ineffectiveness claim for not seeking
to suppress the search of Williams’s cell phone are overruled

Williams assertshat he did not procedurally default the claim that counsel was
ineffective for not seeking to suppress the deafdVilliams’s cell phone becaubeth trial
counsel and PCRA counsel were ineffective formagting the issueSeeObjs. 13-14.He
further argues that the search was unlawful because it was conducted peassu#mce of a
search warrant.

Upon de novo review, this Court also finds that the claim is procedurally defaulted
because it was not raised in the state couftgthe, because the claim lacks merit, PCRA
counsel was not ineffective for failing to raise it andrtinezoffers no relief. Notably, inthe

Memorandunof Law supporting the habeas petitiofvjlliams alleged that the cell phone was

8 Although the affidavit also discussed, and Williams was charged with, felonyrigear

violations, the predicate felonies for a second degree murder charge are limitdabtry, rape,
or deviate sexual intercourse by force or threat of force, arson, burglary or kidnagfpasd3
Pa. C.S. § 2502(b), (d).
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searcheavithout anywarrant for the phone having ever been issusdeHabeas Memo. 31,

ECF No. 1.However, he Respondents established the inaccuracy of this argument by attaching
a copy of the warrant for the cell phone to their ResposeResp. 44 and Ex. F, ECF No. 21.

In his objections, Williams now assertmsed solely on the fact that the warrant stated that the
owner of the phone was Williamthat the warrant was obtained after the cell phone was
searched. This argument is entirely basel@$® probable causefafavit to the warrant

explains that the police recovered a cell phone bearing serial number 29CEE784 “from
Williams” and that Williams reported that he had certain specific information, wihécpolice
deaned pertinent to the criminal investigation, ‘iohes of his cell phone.” A search warrant was
approved for the cell phone bearing serial number 29CEE784. Counsel’s suggestion that the
police lied to obtain the cell phone warrant after having already conducted an #exgd s
without a warrant is contgtely unfounded. In light of the warrant, trial counsel had no grounds
to move to suppress the search of the cell phone and Williams’saflaneffectivenesss

meritless The objection is overruled.

F. Williams’s objection to the Magistrate Judge’s resolution of his
Confrontation Clause claim isoverruled.

Williams objects to the Magistrate Judge’s determinationiisatiaim alleging trial
counsel’s ineffectiveness for failing to object to testimony on Confrontation Cjmoseds is
procedually defaulted SeeObjs. 15. In support of his objection, Williams cites to a statement
made by the PCRA court at the PCRA hearing regarding waiver of the Gaienid. However,
Williams ignores the Magistrate Judge’s explanatiat thereason the claim is procedurally
defaulted is not because it was not addressed on direct appeal or even at the P{DBAbkear
because it was not raised B&RAappeal to the Pennsylvania Superior Coliris for this

reason that the claim is procediyalefaulted. SeevVaughter v. LamasNo. 12-493, 2013 U.S.
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Dist. LEXIS 186367, at *18-23 (E.D. Pa. June 28, 20a8ppted by2014 U.S. Dist. LEXIS
38137, at *33-35 and n.8 (E.D. Pa. Mar. 24, 2014) (determining that the claim was procedurally
defaulted lcause it was not raised on appeal from denial of PCRA relief and that “[dijmysfa
of Petitioner’s appellate PCRA counsel would not qualify forlMlagtinezexception, which
explicitly limited an excusable cause of procedural default to ineffective assisthoounsel at
the initial stage of collateral proceedingsBponte v. PalakovigiNo. 09-3275, 2009 U.S. Dist.
LEXIS 128422, at *4 (E.D. Pa. Oct. 15, 20@%f [a petitioner] § unsuccessful in the PCRA
court, he must appeal the denial of relief to the Superior Court in order to comply with the
exhaustion requiremeiL

Furthermore, Williams’s mere assertion that procedural default doespipt@gsause
“the gist of [his] habeas petition is actual, factual innocersexeObjs. 15, is insufficient.The
Supreme Court has cautioned “that tenable adtunicence gateway pleas are rare: ‘[A]
petitioner does not meet the threshold requirement unless he persuades thedalistticat, in
light of the new evidence, no juror, acting reasonably, would have voted to find him guilty
beyond a reasonable doubtMcQuiggin 569 U.Sat386-87 (quotingschlup 513 U.Sat 329.
Williams, who does not allege the existence of new evidence, has not made the required
showing. Accordingly, the objection is overruled anddliagm is dismisseds procedurally
defaulted

G. Williams’s objection to the use of his nickname Killa” is overruled.

In his objections, Williams reasserts his habeas claim that the repeatedisse of
nickname, “Killa,” was unfairly pejudicial and constituted prosecutorial miscond&#eObjs.
17-18. His objection is two sentences long, which is the same length as the atgeiofiened

in both the petition for writ of habeas corpus and the memorandum of law supporting the
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petition, combined SeeHabeas Pet. 9 and Habédemo. 35, ECF No. 1. Williams makes no
attempt to explain whthe state courts’ resolution of this claim wasorrect, let alone show that
the decisions were unreasonable, as is necessary to rebut the presumption of sboeeitiéo
the state courts’ rulings. Moreover, only trial counsel’s alleged ineffecgganeaelation to the
use of the nickname is cognizable on habeas review and Williams’s objectios meake
reference to ineffectiveness.

Neverthelessthe Court has considered this issue and adopts the Magistrate Judge’s
analysis. The R&R explained that the trial couredihat Williams’s rap nameilla, which the
jury heard Williams gave to himself because he was a rapper, was relevant ie thithéisses
only knew Williams by that name and identified Williams only as KifeeR&R 18-19
(quoting the trial court’s opinion pursuant to Rule 1925(b)). Additionally, as the Pennsylvania
Superior Court noted, the Commonwealth did not use the nickname to suggest that Wilkams wa
violent. SeeR&R 19 (quoting the Superior Court’s opinion on direct appeal). Accordingly, the
prosecutor’'s comments dienso infect the trial with unfairness as to make the resulting
conviction a denial of due procesSee idat 27. Moreover, trial counsel did object, both
pretrial and post-trial, to use of the nicknang=eR&R 18. For all these reasons the clainktac
merit and the objection is overruled.

H. Williams’s objection to unfair trial jury instructions.

In his tenth objection, Williams objects to the Magistrate Judge’s failure tessddis

due process claimlleging the denial of a fair jury trialSeeObjs. 16-18 Williams contends

o This objection is a worébr-word recitationof Ground Two in the Memorandum
supporting the habeas petitioB8f. Objs. 16-18with Habeas Memo. 335. Some of the
arguments in this objection were also made in prior objectiSes, e.gObjs. 13. To avoid
repetition, the Court has limiteégectionH to Williams’s objections based on the jury
13
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first, that the failure to tailor the jury instructions to the $aaf his case deprived him of a fair
trial. However, he fails to allege how the instructions should have been tailored differeddy, asi
from his claiming that the jury was not instructed on all less#uded offenses.

Further,Williams’s complairt that “the jury was not instructed on all lesser included
offenses of robbery and kidnappihgeeObjs. 13, 16-18lacksmerit for two reasons. First,
because neither robbery nor kidnapping were charged as individual counts, trial counsel had no
basis to requestseparaténstruction that would allow the jury to convict any lesseincluded
offenses to these crimé%.Second, to the extent that robbery and kidnapping served as the
predicate offenses to the secat@hree murdecharge, the jury was instructed on the elements
of second-degree murderf, robbery, anaf kidnapping. In this context, the juwas also
instructed on the elements of theft as the predicate offense for roBeeNotes of Testimony
(“N.T.”), Trial, Volume I, October 12, 2010, at N.T. 188:21 — 190:8. Contrary to Williams’s
suggestion, there is no lesser-included or predicate offense to kidnapping regarding which the
jury could have been instructe@ee Commonwealth v. Ackerma6l A.2d 746, 749 (Pa. 1976)
(holding that “unlawful restraint cannot be said to be necessarily included withinrtteeatr
kidnapping”);Commonwealth v. JameB21 A.3d 1132 (Pa. Super. Ct. 2015) (reaffirming that
“unlawful restraint is not a lesser included offense of kidnappingtcordingly, because the
jury was properly instructed on all the elements to which it had to find beyond a reasonable
doubt in order to convict Williams of the charged offenses, there was no error and no dsg proce

violation.

instructions. Williams’s lack of notice argument regarding uncharged predicaggsreviously
addresseth Section D and thBreakironclaim was discussed Section B above.
10 Williams'’s objection that the jury should have been instructed on the lesser included
offense of thefpursuant t@reakironwas further considered and overruled in Sectiosupra
14
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Finally, as to Williams’s argumentdhthe jury was not informed it had to reach a
unanimous verdict on the predicate offenses,dlaisn is procedurally defaultedl'his Court has
conducted de novo review of the state court record including all motinefs, andstatecourt
opinions!! Theunanimity issue was never raised, whether as trial court error or counsel’'s
ineffectiveness, before the state courts. It is therefore procedurallyjtddfand is dismissed.

Williams’s final objection is overruled.

l. There is no basis for the isuance of a ertificate of appealability.

A certificate of appealabilitf*"COA”) should only be issuedf‘the petitioner ‘has made
a substantial showing of the denial of a constitutional righftdimlin v. Britton 448 F. App’x
224, 227 (3d Cir. 2011) (citing 28 U.S.C. § 2253(c)WVhere a district court has rejected the
constitutional claims on the mesjt . . the petitioner must demonstrate that reasonable jurists
would find the district court’s assessment of the constitutional claims debatalstong.”

Slack v. McDanigl529 U.S. 473, 484 (2000). “When the district court denies a habeas petition
on procedural grounds without reaching the prisoner’s underlying constitutional claim, a COA
should issue when the prisoner shows, at least, that jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a constitutional right and itatqtir

reason would find it debatable whether the district court was correct in itslprateuling.” Id.

1 This Court reviewednter alia, Williams’s statement of matters complained of on direct
appeal, his supplemental statement, his post-sentence motion, the trial court aglV&eans
Superior Court’s opinions on the same, Williams’s PCRA petition, his amended pro se PCRA
petition, his response to the Commonwealth’s motion to dismiss the PCRA petition, his
objections to the PCRA court’s notice of intent to dismiss, his corrected memorandupport
of the PCRA petition, the PCRA court’s opinion, Withia's statement of matters complained of
on appeal from the denial of PCRA relief, and the Pennsylvania Superior Court’s opinion
affirming the denial of PCRA relief.
12 The fundamental miscarriage of justice exception does not apply b&tdlisas does
not allege the existence of new evidence.
15
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For the reasons set forth heraimd in the R&R, Wliams has not made a substantial
showing of the denial of a constitutional right, nor wguldsts of reason find th€ourt’s
assessment debatable or wrong
V. CONCLUSION

After de novoreview of Williams’s objections to the R&R, and for the reasons set forth
herein, the R&R is adopted’he objections are overruled atite habeas claims are denaatt
dismissed

A separate Order follows.

BY THE COURT:

[s/ Joseph F. Lees, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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