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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CARLENE MCNEISH,
Plaintiff, . CIVIL ACTION NO. 18582
V.

ANDREW M. SAUL, Commissioner of
Social Security Administration,

Defendant.

MEMORANDUM OPINION

Smith, J. July 20, 2020
The plaintiff seeksattorney’s fees under the Equal Access to Justice("&&JA”), 28
U.S.C. 82412(d) having prevailed before this court in arguing that the administrative law judge

(“ALJ”) who originally heard her social security claim was not constitutigregbpointed The
Commissioner opposes the motiéior the reasons set forth below, the court concludes that the
plaintiff is not entitled to attorney$ees
l. PROCEDURAL HISTORY AND APPLICABLE RECORD

The plaintiff, Carlene N. McNeisHhjled an application for socialkesurity income under
Title XVI of the Social Security Act on September 25, 204@min. R. at 94, Doc. No.-8. The
Social Security Administration initially deniecehapplication on May 29, 2014. at 11518,
Doc. No. 94. After holdinga hearing on March 29, 201iBe ALJ issuec decisioron April 28,
2016, concluding that the plaintiff did not qualify as disabled under the Social Securitgl. Att.
54-81, Doc. No. 2;id. at 95-111,Doc. No. 93. The plaintiff requested that the Aggs Council
review the ALJ’s decisiord. at 166-62, Doc. No. 94. The Appeals Council denied the plaintiff's

request for reviewld. at -7, Doc. No. 2.
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On February 9, 2018, the plaintiff filed an application for leave to proseddrma
pauperisanda proposed complaint seeking judicial review of the ALJ’s decision. Doc. No. 1. The
court granted the plaintiff leave to proceedorma pauperisand directed the clerk to docket the
complaint on February 15, 2018. Doc. No. 2.

On June 21, 2018, the Supreme Court rendered a decisiomcia v. Securities and
Exchange Commissipri38 S.Ct. 2044 (2018). Ir_ucia, the CourtaddressedvhetherALJs
working for the Securities and Exchange Commissi®iif.'C’) are “Officers of the United
States”or “simply employees of the Federal Governmeid.”at 2051. This distinction is pivotal
because “[t]he Appointments Clause prescribes the exclusive means ottigp@fficers.” Id.
Under the Appointments Clause “[o]nly the President, a court of laavhead of department” can
appoint officers.ld. The Court held that S.E.C. ALJs are officers, atitkrefore, their
appointments must comport with the Appointments Clause of the Constitatian2055.

On August 6, 2018, the plaintiff filed a brief snpport of her request for judicial review.
Doc. No. 14. In the brief, the plaintiff “raise[d] a new issue” based wmia, which the Court
decided after the plaintiff filed the complaint. Pl.’s. Br. and Statement ofslgs&ipp. of Request
for Judicid Review at 2. The plaintiff argued that “Social Security ALJs are covered e
holding.” Id. at 2. Because the ALJ who decided the plaintiff's case “had not been appasnted
required by the holding ihucia,” she argued that the court shoukimand the cas€'to an ALJ
who has been constitutionally appointed as requirddiicia.” Id.

On November 26, 201%he Honorable Magistratiudge Marilyn Heffley issued a report
and recommendation, which recommenttedthis court remand the plaintiff's catea properly

appointed ALY SeeR. & R. at 1, 28Doc. No. 23. On January 3, 2020, the Commissioner objected

I Judge Heffley alternatively recommended that should the court not remand the caseituticoalsgrounds, the
court should deny the plaintiff's claims challenging the merits of the ALJ'sidecBeeR. & R. at 1, 28.
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to the report and recommendation on the grounds that the plaintiff waived her constitutional
challenge to the appointment of the ALJ by not raising the argument at the administxagive
Def.’s Obj. to the Mag. J.’s R. & Rit 4-14, Doc. No. 28.

Soon #&er the Commissioner filed his objection, the Third CirdDdurt of Appeals
rendered a decision @irko ex rel. Cirko v. Commissioner of Social Secuéig8 F.3d 148 (2020).
In Cirko, the Third Circuiheld that “the special character of both the agemd the constitutional
claim at issue” supported permitting those appealing social security benefitideteons to make
Appointments Clause challenges in federal court without exhausting those claimgteefoeial
Security Administration948 F.3dat 159.

This court issued an order adopting Judge Heffley’'s report and recommendation and
overruling the Commissioner’s objection based on the nesWdasedirko decision on February
26, 2020. Doc. No. 3Z'he plaintiffthenfiled the instant motion foattorneys’ fees on May 13,
2020. Doc. No. 33. The Commissioner filed a response in opposition to the motion on May 21,
2020. Doc. No. 34. The plaintiff filed a reply to the response on May 26, 2020. Doc. No. 35. The
court held oral argument on the motion on July 1, 20B@.motion for attorney’s fees is now ripe
for disposition.

Il. DISCUSSION

A. Standard of Review

The EAJA “remove[s] an obstacle to contesting unreasonable governmentaltactimnt
litigation posed by the expense involved in securing the vindication of a party’s rights in the
courts.”Dougherty v. Lehmarv11l F.2d 555, 562 (3d Cir. 198&jtation andinternal quotation

marks omitted). To achieve thismg the EAJApermitscourtsto award attorney’s fees to a
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“prevailing party” unlessa court “finds that the position of the United States was substantially
justified or that special circumstances makeaward unjust.” 28 U.S.C. § 2412(d)(1)(A).

A “substantially justified”positionis not a positiorijustified to a high degree, but rather
justified in substance or in the maithat is, justified to a degree that could satisfy a reasonable
person."Pierce v. Underwood487 U.S. 552, 565 (1988) (internal quotation marks omittétg
Government’s ‘position’ includes its position taken in litigation and the agency positionatat m
the litigation necessaryDiaz v. Comm’r of Soc. Sed10 F. App’x 430, 432 (3d Cir. 201@jting
Hanover Potato Prods., Inc. v. Shala889 F.2d 123, 128 (3d Cir. 1993)his means that a court
must consider the position the Commissioner took during thitigtion administrative process
and the litigation in federalcourt. See, e.g.Marant v. Saul Civ. A. No. 184832, 2020 WL
3402416 at *3 (E.D. Pa. June 19, 2020) (analyzing Commissioner’difjgation position, even
though “[p]ostCirko, most of the judges who have addressed the propriety of EAJA feesiin
cases have not focused on the Commissioner'§itigation positiory).

The Commissionehas the burden of proving thais position was substantially justified.
See Scarborough v. Princjpb41 U.S. 401, 405 (2004) (“The burdenesttablishing that the
position of the United States was substantially justifiednust be shouldered by the
Government.” (internal citation and quotation marks omijtedp meet this burden, the
Commissionemust show that “its position was groundedai reasonable basis in fact and law
with a reasonable connection between the"tWoaz, 410 F. App’xat 432, meaning there is “(1)

a reasonable basis in truth for the facts alleged; (2) a reasonable basis in the tloeory
propounded; and (3) a reasonable connection between the facts alleged and thedegal th

advanced.Morgan v. Perry 142 F.3d 670, 684 (3d Cir. 199@8)tation omitted)
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When the government loses “because its legal theory is rejected,” “therpes serule
that imposes counsel fees on the governmeviatant, 2020 WL 3402416, at *3quoting
Washington v. Heckle756 F.2d 959, 961 (3d Cir. 1985l)).the case turns on an unsettled or
close question of law . the government will usually be able to establish that its |bgairy was
reasonable, even if not ultimately accepted as a legal rule by the cturfguotingWashington
756 F.2d at 961 (internal quotation marks omifteld) instead,'the government’s legal position
clearly offends established precedentits position cannot be said to be ‘substantially justified.™
Id. (quotingWashington756 F.2d at 961-62).
B. Analysis

To grant the plaintiff’'s motion for attorney’s fees, the court must ask two quedtiosts
is the plaintiff the prevailing party? Second, was@uwenmissioner’re-litigation and litigation
positionsubstantially justified See Morganl142 F.3d at 684.

The courtanswerghe first question affirmatively. The parties agree that the plaintiff is the
prevailing party? The plaintiff argued that the ALJ was not properly appoirdad she prevailed
on this point. Doc. Nos. 23 & 32. The second question siatess a deeper analysishe court
turns to the second questiand considerthe Commissioner’s pitigation position and litigation
position in turn.

1. The Commissioner’s PreLitigation Position

The prelitigation positionrelated tahe Commissioner’s inactierhis failure to properly

appoint an ALJ at the administrative level. Because such inaction is not based intgnlyutac

only in law, the court does not engage in the Hpae analysis dlined above in evaluating the

Commissioner’s préitigation position.Morgan, 142 F.3d at 684 (“(1) a reasonable basis in truth

2 Although the Commissioner did not discuss it in his brief, the Commissioner'setcanisiowledged that the
plaintiff was a prevailing party during oral argument.
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for the facts alleged; (2) a reasonable basis in law for the theory propound€8) a reasonable
connection between the tacalleged and the legal theory advanced.”). Instead, the court only
analyzes whether the Commissioner had a reasonable basis in law for dgilingitle a properly
appointed ALJ to hear the plaintiff's caséhe court determines that the Commissioneres
litigation position was substantially justified.

When the ALJ and Appeals Council rendered their decisions prior td.boidiandCirko,
the Appointments Clause jurisprudemneas unclear and “lack[ing] guidantd.ucia, 138 S.Ct.
at 2065 (Sotomayor, J., dissentinig) Marant, Judge Hey discusses the way in which “[t]he-pre
Lucialandscape on the ALJ Appointments Clause issue stands in sharp contrast to otlogrssituat
where courts have found a greégation position based on an interpretation of the law was not
justified.” 2020 WL 3402416at *4. Judge Hey points tdatural Resources Defense Council v.
United States Environmental Protection Agen®3 F.2d 700, 71(3d Cir. 1983), a case in which
the Third Circuit found that the goveremt’s prelitigation position was not substantially justified,
and, therefore awarded EAJA fees to the plaintitfin National Resources Defense Counttike
government dispensed with notice and comment rulemaking even though “[t]he law wag alrea
setted that this could ndawfully be done.”ld. (quoting National Resources Defense Council
703 F.2d at 712Here, in contrast, the Commissioner’s-ptigation position was not in flagrant
violation of settled law.

The plaintiff argues the Commissiatee prelitigation position was not substantially
justified for threereasos: (1) It was the Commissioner’s failure to provide a constitutionally
appointed ALJ to hear hease thatorcedher to retain an attorney and file this acti) the ALJ
handling he case had an affirmative duty to raise &gpointments Clause isswand failed to

abide by that duty; and (3) the Commissioner had ample reason to know that his failure to appoint
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AL Js in conformity with the Appointments Clause was unconstitutional based on the Supreme
Court’sdecisionin Freytag v. Commissioner of Internal Reverb@l U.S. 868 (1991). PI.Br.

in Replyto Def.’s Resp. to Mot. for Att'y Fees (“Pl.’s Reply@}4-5, 6, 7 Doc. No. 35The court
evaluates each of the plaintiff's arguments in turn.

While thecourt sympathizes with the plaintiffargumenthat the Commissioner’s failure
to properly appointhe ALJcompelled heto engage irthis litigation, the court an deem the
government’s prditigation position substantially justifiecgven when the government’'s pre
litigation positionis the impetus fothelitigation. See Williamw. Astrue 600 F.3d299, 30162
(3d Cir. 2009) (finding that even though ALJ’s ntédement of record caused plaintiff's federal
court litigation, “the government’s position was substantially justifiesEg also Roanoke River
Basin Assoc. v. Hudspr®91 F.2d 132, 139 (4th Cir. 1993) (noting that court could find
government’s position to be substantially justifietthe government acted reasonablycausing
the litigation” (emphasis added)).

The plaintiff contends that the ALJ had a duty to flag the Appointments Clause argument
becausé€the Commissioner's ALJs, unlike those in other administrative adjudicatorgnsyst
have a duty to raise issussa sponten all cases. Pl.’'s Reply at 6. The court disagreeshe
plaintiff citesVentura v. Shalal, 55 F.3d 900 (3d Cir. 1995) to support this contentahni/entura
comports with th@otionthat “ALJs have a duty to develop a full and fair record in social security
cases” by “secur[ing] relevant information regarding a claimant’s engtieto social security
benefits.”ld. at 902;see also Cirkp948 F.3d at 156ekplaining that'ALJs must ‘look] ] fully
into the issues,’ ‘[a]ccept[ ] as evidence any documents that are material sutg’iand ‘decide

when the evidence will be presented andmtie issues will be discussed,” whereas “claimants

need not even state their case or present written argunfahéséations in originaljquoting 20
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C.F.R. 8404.944, 949) However, ALJs’ duty to develop a full and fair record does not amount
to a duty to raise arguments abauosettledquestions of law.

Regarding the plaintiff's final argumersheincorrectlyconterdsthatFreytaggave rise to
the Commissioner’s obligation to appoint ALJs pursuant to the Appointments CAdismigh
Freytaglaid the groundwork fot.ucia, see Lucia 138 S.Ct. at 2053 (‘Freytagsays everything
necessary to decide this casgt’had a limited reachecause ibnly established that “special trial
judges” (STJs) of the United States Tax Court qualifgfiisers rather than employedseytag
501 U.S. at 88382. After Freytag “the Court’'s Appointments Clause jurisprudenssll]
offer[ed] little guidance on who qualifies as an ‘Officer of the United Statescia, at138 S. Ct.
at 2064-65 (Sotomayor, J., dissenting). Although there are similarities between STJs dsd AL
the question of whethé&reytagextended to ALJs was “an unsettled question of law” such that
the Commissiondnerecan “establish that [his] legal theory was reasonable, iEwen ultimately
accepted as a legal rule by the coundshington756 F.2d at 961.

2. The Commissioner’s Litigation Position

The court now turns to the question of whether the Commissioner’s litigation posigon wa
substantially justified. The Commissioner took the position during litigation thatidihiff had
waived her Appointments Clause argumebecause she failed toiga this argument at the
administrative levelSeeDef.’s Resp. to Request for Review of PIl. & 2Doc. No. 17The court
analyzes this position teterminewvhether the Commissioner presents “(1) a reasonable basis in
truth for the facts alleged; (2) a reasonable basis in law for the theory propounded) and (
reasonable connection between the facts alleged and the legal theory ad\WMacgaty’' 142 F.3d
at 684 The court finds that the Commissioner’s litigation position was substantially jdstifie

because (1) it is undisputed that the plaintiff did not raise her Appointments Claukngéal
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during administrative proceedingand (2) many courts, including courts in this district, had
concluded Social Security Administration claimants needed to saisk a challenge during
administrative proceedings, otherwise the plaintiff waived the challenge.

The plaintiff argues that it would be “absurd” to find that the Commissioner’stidgiga
position was substantially justified because such a finding would stand for “[t]iwa rioat a
government official may violate the Constitution with impunity until or unless a citizen
complains[.]” Pl.’'sReply at 5. She argues that even if she had objected, she would not have
received relief because “no relief whatsaeweas afforded to claimants who objected to
unconstitutionally appointed ALJs until . . . March 201€.”at 5, n.4The Commissioner argues
it was reasonable to raitlee waiverobjection because he raised this objection afteia, but
beforeCirko, “when 34 out of the 35 district courts that had decided the issue, including the Eastern
District of Pennsylvania, had rejected attacks on the validity of an SSA App@ntment where
the claimant failed to make the constitutional challenge at the admaiivistlevel[.]” Def.’sResp.
to Pl.’s Appl. for Att'y Fees Under the Equal Access to Justice A6t BXoc. No. 34 (citation
omitted).

Based on tese argumenishe “dispute appears to turn on the second element: whether the
Commissioner had a reasonable basis in law for claiming [the plaintiff] waifadeal to exhaust
his Appointments Clause challeng€ortese v. Comm’r of Soc. SeCiv. A. No. 183437, D20
WL 2745741, at *5 (E.D. Pa. May 27, 2020). For this reason, the court cémgensalysis of the
Commissioner’s litigation position aroundshbasis in law for claiming the plaintiff waived her
argument.At the time that the Commissioner filed hisjesdiion, “[nJumerous district courts
around the country. .had previously agreed with the Commissioner’s position that Appointments

Clause challenges are subject to exhaustion requiremetatsties v. Berryhill Civ. A. No. 19



Case 2:18-cv-00582-EGS Document 39 Filed 07/20/20 Page 10 of 12

784, 2020WL 2126787, at *2 (E.D. Pa. May 4, 202@)tations omitted)seeCortesg 2020 WL
2745741, at 5 and n.50 (quotingdolmes 2020 WL 2126787, at *2)n this district, there was a
split on the issue of whether a plaintiff must exhaust an Appointments Clause Clainpare
Culclasurev. Comn¥ of Soc.Sec.Admin, 375F. Supp. 3d 559, 572—71&.D. Pa.2019) (finding
that plaintiff did not forfeit his Appointments Clause claim and even if he did, court vexalse

it because it would have been futile to make an argument before [the]. Ao could not have
decided a constitutional challenge[,]3ndKellett v. Berryhill, Civ. A. No. 18-4757, 2019VL
2339968at*8 (E.D.Pa.June 3, 2019)inding plaintiff did not need to raise Appointments Clause
claim at administrative levelvith Muhammadv. Berryhill, 381F. Supp. 3d 462, 47(E.D. Pa.
2019)(finding plaintiff forfeited Appointments Clauseclaim due to failure to exhaust at
administrative leve[Marchantexrel. A.A.H.v. Berryhill, Civ. A. No. 18-345, 201%L 2268982,
at*8 (E.D.Pa.May 28, 2019)“We find that she has waived her Appointments Clause challenge,
and she is not entitled to a rehearing on these grounaisd{;oxv. Berryhill, Civ. No. 16-5434,
2018WL 7585561at *2 (E.D. Pa.Dec. 18, 2018) ‘(Plaintiff has forfeited [this] issue by failing
to raise it during her administrative proceedingalteration in original)internal quotation marks
omitted).

In claiming that the plaintiff waived her Appointments Clause argumesCbomnissioner
“reasonably relied on. .precedent throughout this proceeding” that weighed in his favor on the
issue of waiver and provided “valid and legitimate legal explanations for pursuing hisedefens
Cortese 2020 WL 2745741, at *5. This reasonablearee contrasts with cases in which the
government’s positions not substantially justified because it “relie[s] on a legal theory contrary
to existing law.”"See idat *4-5 (citing Robertsv. Berryhill, 310F. Supp. 3d 529E.D. Pa.2018)

andHealeyv. Leavitt 485 F.3d 632d Cir. 2007)as cases which the governmemropounded a

10
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legal theory that wholly lacked support, and, therefore was not substantially jusBesduse
there was welteasoned legal precedent to support the Commis&olitggation position, the
court finds the litigation position was substantially justified.

The majority of judges in this district agree with this court’s finding that the
Commissioner’s litigation position was substantially justif€dmpareWojciechowskv. Saul
Civ. A. No. 18-3843, 2020L 3542248E.D. Pa.June 30, 2020) (denying attornejegsunder
the EAJA becausehe Commissioner’'ositionwassubstantiallyjustified), Brito v. Saul Civ. A.
No. 19-2160, 2020VL 3498099(E.D. Pa.June 29, 2020)same) Lebron-Torresv. Comm’r of
Soc.Sec.Admin, Civ. A. No. 18-1212, 2020NL 3488424(E.D. Pa. June 26, 2020fsame)
Marant, 2020WL 3402416(same) Hill v. Saul| Civ. A. No. 18-5564, 2020VL 3250484(E.D.
Pa.June 16, 202Q)same) Diaz v. Saul| Civ. A. No. 18-5075, 202WL 3127941(E.D. Pa.June
12, 2020)same)andHolmes2020WL 2126787 (samevith Byrdv. Saul Civ. A. No. 18-5248-
RAL, 2020WL 3469031(E.D. Pa.June 25, 2020) (grantingaintiff's motionfor attorney’sfees
pursuanto EAJA) and Howardv. Sau| Civ. A. No. 19-2262, 2020L 3288186(E.D. Pa.June
18, 2020)(same)In Byrd, the courtcameto a different conclusiorthanmost of the judgewho
haveaddressethisissuen thisdistrict, andfoundthatthe Commissioner’tigation positionwas
notsubstantiallyustified because¢heCommissioner’sitigation positionandotherEasterrDistrict
of Pennsylvania judgeghalyseslid notaccounfor Simsv. Apfel 530U.S.103 (2000). 2028VL
3469031 at*2-3.In Sims the Supreme Court founidatclaimantsneednot exhausissuesefore
the Social Security Administration’sAppealsCouncil to obtainjudicial review of thoseclaims.
SeeCirko, 948 F.3dat 155 (explaining holdingn Sim3. However, Simsdid “not dictate the

answerto whetheraclaimantmust exhausinissuebeforea SocialSecurityAdministrationALJ.

11
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Id. Thereforethis courtdisagreesvith the Byrd analysisandfinds that Simsdoes novitiate the
finding thatthe Commissioner’ditigation positionwassubstantiallyjustified prior to Cirko.
. CONCLUSION
Although the plaintiff was the prevailing party, the Commissioner’sligation and
litigation position was substantially justified. Therefore, in accordance wetdetisions of the
majority of other judges in this district, the plaintiff is not entitled to attorney’s fedsruhe
EAJA.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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