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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JAZZ PHARMACEUTICALS, INC,,

Plaintiff, CIVIL ACTION NO. 18-602
V.

SYNCHRONY GROUP, LLC, SYNCHRONY
HEALTHCARE COMMUNICATIONS,
INC., SYNCHRONY MEDICAL
COMMUNICATIONS, INC., INPHASE
COMMUNICATIONS, INC., AND
SYNCHRONY ALLIANCE CONSULTING,
LLC,

Defendants.

MEMORANDUM OPINION

Rufe, J. December 3, 2018

Plaintiff JazzPharmaceuticals, Inc. filed suit against Defensi&ynchrony Group, LLC
and itsrelated entitiegcollectively, “Synchrony”) for violations of thiederal Defend Trade
Secrets Act (“DTSA") the Pennsylvania Uniform Trade Secrets Act (“PUTSM)each of
contract, breach of duty of loyalty, and breach of fiduciary duty. Synchrony now tooves
dismiss the Complaint for lack of subject matter jurisdictionfanthilure to state a claim upon
which relief can be granted. For the following reasons, themauaill be granted in part and

denied in part.

118 U.S.C. 81832et seq.
212 Pa. Const. Stat. An§.5301et seq.
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l. BACKGROUND?

Jazz is a Californiased pharmaceutical company whicanufactures various sleep
medicationsincludingXyrem—an FDA-approved prescription drug used to treat narcolepsy.
As part of efforts to expand the number of patients benefitting from Xyremsaottier sleep
related drugsJazz engaged in business discussions with Synchrony, a Pennslhseta-
pharmaceutical marketing firm, to develop and exemagketingsupport and evaluation
services

On March 1, 2012)Jazz and Synchrorgntered into &aster Services Agreement
(“MSA”), which wadateramended to extenits term toMarch 1, 2018. The MSA, as amended,
detailedthe scope of the parties’ relationship and included provisompsotect Jazz's
confidential information The protectednformation included various forms of data and
technology, as well as business, financial, marketing, and manufacturingseooelated to
Jazzs products. The MSAalsorequired Synchrony to rigain from using or disclosing Jazz’s
outlined confidential information at any time or for any purpose either duriragtenrthe term
of the MSA, without Jazz’s prior written consetita partyprematurelyterminate the MSA or
if Jazz requeste®yndirony had to returor destroyall confidential information.

Over the course of the next several years, Synchrony acoedaatle information
concerning all aspects of Jazz’s medical marketing and development planseor ayd other
sleeprelated drugs Jazz provided Synchrony witharketing strategies and tactics for
promotingits products, norpublic drug sales data and data regarding physmiescribing

habits, market research commissioned by Jazz surveying patients’ and dwatbdssand

3 Except where otherwise stated, the following facts are drawn fromaimpl@int andareassumed to be true for
purposes of the motion to dismiss.



prefeences, Jazz’s analyses of its own products compared to other narcolepsy produdats, and ri
evaluation and mitigation strateggsearch and information. To restrict the accessibility of such
information,Jazzimposedstrict limitations onts disseminatiorthrough employee

confidentiality agreementapn-disclosure agreements with third partiesiployee handbook
policies andcoded access cards to lock and monitor Jazz’s physical facilities.

By November 2, 2017, approximatelthreemonths prior to the end of the MSA term,
Synchrony’s CEO informed Japt its potential interest in working with Harmgraynewy
formedpharmaceutical company whittad recently acquired a narcolepsy drug, pitolisant, not
yet approvedn the United State Synchrony planned to move “the best of its personnel” to a
different division to focus on other clients, such as Harmony. Approximately one werek la
Synchrony notified Jazz that it had signed a services agreement to actgenthed record for
Harmony. The next day, Synchrony setgtéerto Jazz, declarings desire to terminate all
sleeprelated projects with Jazdespitehe existence diventy open projects relating to Xyrem
andother sleegpelated drugs.

Even thoughlazzattemptedhroughout December of 2017 and January of 2018 to
negotiate a business solution to continue its collaboration with Synchrony, Syntdiledyo
respond to such requestBhe CEO of Synchrony did, however, admit that he had given
Harmony the names of sevedalzz employees in commercial, medical affairs, and regulatory
roles that Harmony should consider trying to hire to build its narcolepsy trediosnéss.
Synchrony then returned some, but not allja#z’s confidential information.

Jazz filedsuit, aserting claims against Synchrony for violations of the DTSA (Count 1),
PUTSA (Count I1), breach of contract (Count Ill), breach of duty of loy&guft 1V), and

breach of fiduciary duty (Count V). Jaalso fileda motion for a temporary restraining erd



and preliminary injunction, demanding tf&tnchrony immediately return all information
relating to its work for Jazzefrainfrom using or disclosing Jazz’s confidential information and
trade secrets, ardksistfrom providing services to Harmony.

Syrchrony agreed to comply with a voluntary stipulgbeeliminaryinjunction, which
the Court approved. Under the injunction, Synchrony agreed to retlisteallconfidential
information to Jazz, refrain from using or disclosing Jazz’s confidential infammand trade
secrets, and produce Synchrony’s CEO for deposition concerning Synchrongfslases
confidential information.

1. LEGAL STANDARDS
A. Federal Ruleof Civil Procedure 12(b)(1)

Federal Rule of Civil Procedure 12(b)(1) permits a party to move for disrofssal/
claim over whichthe district court lacks subject matter jurisdictfoA motion to dismiss under
Rule 12(b)(1) therefore challenges the power of a federal court t@ loésim or casé. When
faced with a 12(b)(1) motion, the plaintiff must bear the burden of persuasion to convince the
court that it has jurisdictiof

Proper grounds for a Rule 12(b)(1) mottordismissncludes the issue of mootness,
since themootnessloctrine implicates jurisdictional mattefsA plaintiff's claim is rendered

moot “when ‘the issues presented are no longer live or the parties lack y tegalizable

4Fed. R. Civ. P. 12(b)(2).
5 Petruska v. Gannon Uniw462 F.3d 294, 302 (3d Cir. 2006).

6 Gould Elecs., Inc. v. United State20 F.3d 169, 178 (3d Cir. 200®ehr Packages, Inc. v. Fidelcor, In€26
F.2d 1406, 1409 (3d Cir. 1991) (citation omitted).

7 SeeMollett v. Leicth 511 F. App’x 172, 173 (3d Cir. 2013) (noting that when a claimdst, “a federal court
lacks jurisdiction to hear it”) (citation omittedoodmann v. People’s Bank09 F. App’x 111, 11315(3d Cir.
2006) (finding that a “District Court lacks subject matter jurisdiction wthercontroversy has become moot” and
affirming the dismissal of a mooted civil action pursuant to Fed. R. Civ. B)(13(
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interest in the outcome®” The central question of all mootnéssues, thenis whether changes
in circumstances that prevailed at the beginning of the litigation have forestajlextcasion for
meaningful relief.®
B. Federal Ruleof Civil Procedure 12(b)(6)

Pursuant to Federal Rule of Civil Procedure 12(b)(6), dismissal of a cobfplaiailure
to state a claim upon which relief can be granted is appropriate where affsdiaiin
statement” lacks enough substance to demonstrate that he is entitled {8 feligétermining
whether a motion to dismiss should be granted, the court must consider only those tpeads alle
in the complaint, accepting the allegations as true and drawing all logea@rioes in favor of
the non-moving party* Courts are not, however, bound to accept as true legal conclusions
framed as factual allegions’?> Something more than a meyessibilityof a claim must be
alleged; a plaintiff must allege “enough facts to state a claim to relief that is plausitde o
face.”™® The complaint must set forth “direct or inferential allegations respecting all theéahate
elements necessary to sustain recovery usai@eviable legal theory* Deciding a motion to
dismiss, courts may consider “only allegations in the complaint, exhibits attectiee

complaint, matters of public record, and documents that fbe basis of a claint?

8 United Steel Paper & Forestry Rubber Mfg. Allied Indus. & Serv. Workers IntitUAFL-CIO-CLC v. Gov't of
the Virgin Islands842 F.3d 201, 208 (3d Cir. 2016) (quotidty. of L.A. v. Davis440 U.S. 625, 631 (1979)).

91d. (quotingRendell v. Rumsfeld84 F.3d 236, 240 (3d Cir. 2007)).
0 Bell Atl. Corp. v. Twomb}y550 U.S. 544, 557 (2007).

LLALA, Inc. v. CCAIR, Ing29 F.3d 855, 859 (3d Cir. 1994y v. Muhlenberg Qh, No. 074516, 2008 WL
205227, at *2 (E.D. Pa. Jan. 24, 2008).

2 Twombly 550 U.S. at 555, 564.
B1d. at 570.
1d. at 562 (internal quotation marks and citaiomitted).

15 pension Ben. Guar. Corp. v. White Consol. Indus., B&8 F.2d 1192, 1196 (3d Cir. 199Bypwn v.
Daniels,128 F. App’x910, 913 (3d Cir. 2005) (quotingim v. Bank of Am361 F.3d 217, 222 n.3 (3d C2004)).
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[II. DISCUSSION
A. Subject Matter Jurisdiction and M ootness'®

Relying on Federal Rule of Civil Procedure 12(b)(1), Synchrony moves to disaniss J
claim seeking injunctive relidfdasedon mootness grounds, contending that as it has complied
with the Courtapproved stipulategreliminaryinjunction, there is no longenglive
controversyas to injunctive reliet’ Jazzarguesthat Synchrony has not fully complied with the
stipulated preliminary injunction, and that Jazz seeks o#fief than that addressed in the
stipulated injunctiort®

Article 11l of the Constitution limits federal courts’ judicial authority“cases”or
“controversies” that are actual and ongotfigrhe actual and ongoing mattimust be extant at
all stages ofthe court’s] review, not merely at the time the complaint is fi€dIf “an
intervening circumstance deprives the plaintiff of a ‘personal stake irutberne of the
lawsuit,” at any point during the litigation,” the action is no longer “live” and is meadeoot?!
However, itmust be “impossible for a court to grant any effectual relief” for a claim to be

moot?? A claimis therefore still considered “live” whenreal and substantial controversy

18\When a motion under Rule 12 is based on more than one ground, courtsigenasider a R 12(b)(1)
challenge first because if it dismisses a complaint for lack of subgteémjurisdiction, all other defenses and
objections become mootn re Corestates Trust Fee Litji337 F. Supp. 104, 105 (E.D. Pa. 19@3fd, 39 F.3d 61
(3d Cir. 1991).

17 Defs.” Mem. of Law in Supp. of Mot. to Dismiss [Doc. 19] at 4.
8 pl.’'s Mem. of Law in Opp’n to Defs.” Mot. to Dismiss [Doc. 21] ab5
¥ Khodara Envtl., Inc. ex rel. Eagle Envtl., L.P. v. Beckn28Y F.3d 186, 1983 (3d Cir. 2001).

20 Camesi v. Uni. of Pittsburgh Med. Ctr729 F.3d 239, 247 (3d Cir. 2013) (quoti@gnesis Healthcare Corp. v.
Symczyk133 S.Ct. 1523, 1528 (2013)).

211d. (citing Symczyk133 S.Ct. at 1528%ee alsdN.J. Tpk. Auth. v. Jersey Cent. Power & Ljgit2 F.2d 25, 31
(3d Cir. 1985) (“[M]ootness has two aspects: (1) the issues presented larggap'live’ or (2) the parties lack a
cognizable interest in the outcome.”)) (citidgS. Parole Comm’n v. Geragh#45 U.S. 388, 396 (1980)).

22Knox v. Serv. Employeds67 U.S298, 307 (2012) (internal quotation marks omitted) (citations omitted).
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existsbetween parties, however smathich can beesolved byspecific relief granted by the
court??

Jazz’s claim for injunctive relief is not rendered moot since Jazz has not baeedaffo
completeinjunctiverelief.2* The preliminary injunction did not require Synchrony to end its
relationship with Harrany, and lhere is still a dispute as to whetl&mchrony has fully
complied with the Court-approvedgsilated preliminary injunctiod? including assertionthat
Synchrony failed to produce various confidential documents within the deadlinBespedihe
injunction, and failed toefrain from further disclosing confidential informatiéh In addition,
Jazz’'s request fggermanent injunctive relief in its Complaimas not yet been addressed by this
Court?’ Becauseahe Courtretains thebility to detemine whether further specifinjunctive
relief is requiredJazz’s clam for injunctive relief is “live,” and not moct

B. Motion to Dismissfor Failureto Statea Claim

230ld Bridge Owners Coop. Corp. v. Twp. of Old Bridg46 F.3d 310, 314 (3d Cir. 2001) (citation omittese
alsoChafin v. Chafin568 U.S. 165, 178013) (finding that where a party maintains “a concrete interesgvew
small, in the outcome of the litigation, the case is not moBtipcchio v. United Transp. Union, Local, @81 F.3d
376, 383 (3d Cir. 1999) (“[T]he issue is . . . whether thésttat of the dispute continues to be justified by sufficient
prospect that it will have impact on the parties.”) (citation omitted).

24 SeeSalter v. Phila. Hous. AuthNo. 991681, 1999VL 997758, at *3 (E.D. Pa. Nov. 3, 1999) (“A plaintiff's
claims becora moot when, subsequent to the filing of a suit, complete relief is affondfull satisfaction of
plaintiff's claims.”) (citations omitted).

25Pl.’s Mem. of Law in Opp’n to Defs.’ Mot. to Dismiss [Doc. 21] at 6.

26 Decl. of Sharon K. Galgliardi [Doc. 22]. Synchrony’s argument that it returned all confidential informatian t
remained in their possession after they left working with Jazz is a#ifserving denial, insufficient to resolve the
issues of factNVR Inc. v. DavernNo. 155059, 2015 W19450831, at *3 (D.N.J. Dec. 23, 2015).

27 Compl. Prayer for Relief.

28 Jazz’'s Complaint also seeks various forms of monetary relief in the @otnjing compensatory and punitive
damages, and attorneys’ fees and coStmmpl.Prayer for Relief. It is well settled that the mooting of claims for
injunctive and declaratory relief does not always moot an entire case whers fdadamages remaitlagg
Brothers v. Brooks436 U.S. 149, 154 n.3 (1978femphis Light, Gas & WatdDiv. v. Craft 436 U.S. 1, 7

(1978). The Third Circuit has held that even when injunctive religfltmamoot, damages and attorneys’ fees
claims will typically continue to present a live controver®onovan ex rel. Donovan v. Punxsutawney Area Sch.
Bd., 336 F.3d 211, 218 (3d Cir. 2003ge alsalersey Cent. Power & Light Co. v. New Jersés2 F.2d 35, 41 (3d
Cir. 1985) (“[T]he availability of damages or other monetary relieatnalways avoids mootness.”). Thus, even if
injunctive relief were considered moot in this case, Jazz's other claims are not.
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Section 14 of the MSA states: “This Agreement will be governed in accordaictnevit
laws of the State of California, excluding any choice of law rules whichdinegt the
application of the laws of another jurisdictiof?.’As both parties agree that California law
applies to the breach of contract claim, and that Pennsylvania law applies toappropsiation
of trade secrets and breach of duty claims, the Court will adhere to this frakmevisr
assessment of these claifos purposes of Synchrony’s motion to dismiSs.

1. Breach of Contract

Synchrony argues that Jazz hasailt@gedthat Synchrony breached any provisions of
theMSA.3! To state a claim for breach of contract under California law, a plaintiff atlege:
(1) the existence of a contract; (2) plaintiff's performance or excuse for rionpance; (3)
defendant’s breach; and (4) damage to the plaittiffo determine whether a plaintiff has stated
a claim for breach of contract, a court must compare the atlegaf the complaint with the

terms of the contract

22P|.’s Mem. of Law in Supp. of Mot. for TRO and Prelim. Inj., Decl. of MethWiley, Ex. A [Doc. 55].

30 See als®dm. Hearing Aid Assocs. v. GN ReSound N, 868 F. Supp. 2d 694, 704 n.14 (E.D. 2@04) (holding
that the choice of law clause referring to “this agreement” limits applicafitre provision to contractaims,
rather than tort claims}iffy Lube Int'l, Inc. v. Jiffy Lube of Pa., In@48 F. Supp. 569, 576 (E.D. Pa. 1994)
(holdingthat a choice of law provision that was limited on its face to “this agrerahould not be applied to tort
claims).

31 Synchrony also argues that it cannot be liable for breaching its conttactaaz by virtue of its engagement with
Harmony, since Sychrony has the statutory right to work for whomever it choosek.BGs. & Prof. Code §

16600. Synchrony incorrectly broadens the scope of this statute, whisid to invalidate an employment
agreement that interferes with an employee’s ability to compete wigmployemafter his or her employment ends.
California law has expressly noted: “While California law does fiermemployee to seek other employment and
even to make some ‘preparations to compete’ before resigning [cita@lifhrnia law does not authorize an
employee to transfer his loyalty to a competitor. During the term of emglaty an employer is entitled to its
employees’ ‘undivided loyalty.’ [Citation.]’Angelica Textile Servs., Inc. v. Pag0 Cal. App. 4th 495, 509 (Cal.
Ct. App. 2013) (quotingrowler v. Varian Assocs., Incl96 Cal. App. 3d 34, 41 (Cal. Ct. App. 1987)).

32 Richman v. Hartley224 Cal. App. 4th 1182, 1186 (Cal. Ct. App. 2014) (cifageau & Co. v. Sec. Pac. Bus.
Credit, Inc, 222 Cal. App. 3d 1371, 13¢8al Ct. App. 1990)).

33 SeeWaller v. Truck Ins. Exchange, In€00 P.2d 619627 (Cal. 1995).
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Synchrony does not disputeatJazz has properly alleged the existence of a coranalct
Jazz’s performanc¥. Synchrony instead argues that Jazz has not alleged that Synchrony
breached the MSA. However, Jazz has alleged that Synchrony breached reqgsitieaténit
use or disclose Jazz’s specified confidential information at any time anygpurpose, without
Jazz’s prior written consert. Moreover, Synchrony also allegedly failed to “promiptiturn
or “lawfully destroy” all of Jazz’s confidential information “upon the earikthe termination of
this [MSA].”3® Finally, Jazz alleges th&ynchrony’s decision to simultaneously work for
Harmony and Jazz, without segregatingitgployees orhie two accounts, breached the normal
practices of the industry in violation of the contractual requirement of dué’cBecauselazz
has alleged a causal connection between the breach and ddfiabas,therefore stated a claim
for a breach of contraat Count 1113°

2. DTSA and PUTSA

Synchronyalso argues that Jazz has failedtate aclaim formisappropriatiorof trade

secretainder the DTSA and the PUTSA because the allegations of misappropriation are

speculative, vague, and conclusoAccording toSynchrony, Jazz’s claims solely rest on

34 Jazz has alleged the MSA’s existence as a contractual agreement between Jazz andySyitsh@mmplaint,

with a term extending until March 1, 2018. CdmMpl9. Jazz also performed according to the terms of the MSA.
Compl. §26. Under California law, both parties must perform according to thmes tef a valid agreement.
Palmquist v. Palmquis212 Cal. App. 2d 322 (Cal. Ct. App. 1963).

35 Compl. 1182, 83.

36 Compl. 1150, 84. SeeHeinemann v. Computer Assocs. Int'l, IricZ1 F. App’x704, 708 (9th Cir. 2006)
(addressing that under a breach of contract claim, an employee’s failure noatepoperty, despite the
requirement to do so under the employment contract, was grounds to supEatiz).

37 SeeCompl. 1186, 87 (alleging tht Synchrony was required to furnish services to Jazz “with due care in
accordance with the standards and practices with [sic] are generally accepeethdusitry and exercised by other
persons engaged in performing similar services in the local area”).

38 SeeCompl. 188 (“Synchrony’s breach of the 2012 MSA has injured Jazz, has causeddimamages to Jazz,
and will continue to injure and cause financial damages to Jazz unless a iemedyded by this Court.”).

3% SeePatent Scaffolding Co. v. Wém Simpson Constr. Co256 Cal. App. 2d 506, 511 (Cal. Ct. App. 1967)
(holding that a “breach of contract without damage is not actionable” arnftiimages are not recoverable which
are not causally connected with the breach of a contract”) (ciatimitted).
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Synchronys awarenessf certaintrade secrets, whiabnly demonstrata potentialfor
Synchrony to unlawfully use or disclose suicide secrets the future.

The Complaint alleges that Synchrony had accessrtbidentialmarketing materials,
non-public drug sales data and data regarding physmiascribing habits, analyses of prescriber
and patient data commissioned by Jazz, marketing research, analyses of itsduetspr
compared to other narcolepsy products, and risk evaluation and mitigation stesteaygif®
Although the DTSA and the PUTSA use different wording, istatutesdefine a “trade secret”
asinformation that: (1) the owner has taken reasonable means to keep secreiyé€2) der
independent economic value, actual or potential, from being kept secret; (3) is not readily
ascertainable by proper means; and (4) others who cannot readily accadd ibltain
economic value from its disclosure or ddelazz’s Complaint sufficientlglleges information
qualifying astrade secrat*?

However, Jazz has not alleged that the names of emplogestitutetrade secrst Jazz
alleges that the CEO of Synchrony admitted that he disclosed the names ofJseazeral

employees in commercial, medical affainsgaegulatory roles so theiarmonycould try to hire

40 Compl. 130.

41Teva Pharms. USA, Inc. v. SandRa1 F. Supp. 3d 659 (E.D. Pa. 2018) (citing 18 U.SI83®(5); 12 Pa. Cons.
Stat. Ann. § 5302). A trade secret may consist of “any formula, patievite or compilation of information which

is used in one’s business, and which gives him an opportunity to obtain aneggvaver competitors who do not
knowor use it.” Kewanee Qil v. Bicron Corp416 U.S. 470, 4475(1974);see alsBimbo Bakeries USA, Inc. v.
Botticella, 613 F.3d 102, 112 (3d Cir. 2010[T]rade secrets need not be technical in nature to be protected fully by
Pennsylvania law.”) (inteal quotation marks omitted).

42 Jazz alleges &afeguardedts confidential informatiorirom public disclosure. Compl{$83-34. The information
also has significant economic value within the slespted drug products community. Comp82] Recreatig
Jazz’'s wealth of expertise from a baseline level for a new pharmaceutical compdayz alleges, would take
“years and many millions of dollars.” Compl3%. Thus, a pharmaceutical company seeking to develop and
market a drug for the treatmentradrcolepsy could potentiallyave a significant advantage,the detriment of
Jazz, by having this confidential information being used and disclosed.
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them™ but fails to allege that has taken any reasonable means to keep its employee
information a secrebr that employee identities qualify as trade secrets under either.statute
Thus, only confidential information related to Jazz’s prodffcésid nofits employees, is at
issue. The Court next considers whether Jazz has pleaded misappropriation of tedsle sec
Under the DTSA and the PUTSA, fsappropriation” of trade secrets includes the
“acquisition of a trade secret of another by a person who knows or has reason to knosv that t
trade secret was acquired by imprdpeneans” or the “disclosure or use of a trade secret of
another without express or implied consefit. The DTSA andhe PUTSA permit a court to
enjoinpermanentlyeither(1) actualor (2) threatenednisappropriation of trade secréts.
Jazz has sufficiently pleaded that Synchrony actumibgppropriated its trade secrets.
its Complaint, Jazz states that upon informationtzelakf, Synchrony obtained Harmony’s
businesdy “using, touting, and sharing with Harmony [Jazz’s] years of knowledge of marking
strategies and tactics for Jazz’s sleep medicine fraretsigecialized knowledge that is
proprietary to Jazz and that was developed at Jaalesexpense over the course of many
years.”® Jazz alleges that Synchrony was aware that Jazz’s trade secrets were not to be used o

disclosed to others, that it did not obtain Jazz’s consent to use the specifies tradie except

43 Compl. 144, 52. Jazz now argues that this information was “confidentiat@msitive.” Pl.’s Memof Law in
Opp’n to Defs.” Mot. to Dismiss [Doc. 21] at 9.

44 Compl. 130.

4 Under the DTSA, the term “improper” includes: “(A) [] theft, bribemisrepresentation, breach or inducement of
a breach of a duty to maintain secrecy, or espionage through electronierometins; and (B) does not include
reverse engineering, independent derivation, or any other lawful meaoguesition.” 18 U.S.C. 8839(6).

46 PDC Machines Inc. v. Nel Hydrogen Al%. 175399, 2018 WL 3008531, at *2 (E.D. Pa. Jung2(8.8) (citing

18 U.S.C. 81839(5); 12 Pa. Cons. Stat. Ann. 8 53@2ke alsd-edEx Ground Package Sys., Inc. v. Applications

Int'l Corp., No. 031512, 2008 WL 4279751, at *11 (W.D. Pa. Sept. 12, 2008) (“[T]he tort of misappropridt

trade secrets isased on a violation of a na@ontractual duty to retain confidences, which is imposed as a matter of
social policy rather than by mutual consensus.”).

4718 U.S.C. 81836(b)(3)(A); 12 Pa. Cons. Stat. Ann. § 5503¢ak alsdBimbo Bakeries613 F.3d at 110
48 Compl. 1157, 73.
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on Jhzz’s behalf, andlentifies Synchrony’'snstances ofleliberate conduct in violation of the
DTSA and the PUTSA® These allegations move beyond speculatiaaz has alleged “enough
facts to state a claim to relieds to actuamisappropriation of its &de secrets Counts | and
11.%0

Alternatively, Jazz’s allegatiortiat Synchrony staffed the Harmony account with
veterans of the Jazz account and refusezhsure it would protedazz’s trade secretstate a
claim forthreatenednisappropriation of trade secrétsThe Third Circuit has held that where
an employee’s work for a new employer substantially overlaps with fwoekformer employer,
based on the same role, industry, and geographic region, a district court magedahat those
employees would likely use confidential information to the former emplogettiment®? An

employeés additional failure to ensure an employeat it would refrain from sing or

4 Compl. 1160, 71, 7273 cf. Bioquell, Inc. v. FeinsteirNo. 162205, 2010 WL 4751709, at *6 (E.D. Pa. Nov. 23,
2010) (holding that the plaintiff failed to meet the federal pleadingiregents because“iha[de] no effort to
identify what conduct [new employer] and [former employee] engagethich leads it to this conclusion that
[plaintiff]’s proprietary information has been and will continue to bedufor [new employer]’s benefit”).

50 Twombly 550 U.S. ab70. The Third Circuit has also long established thatyklhded allegations that survive a
Rule 12(b)(6) motion also include “facts allegedimfiormation and belief Melo-Sonics Corp. v. Crop842 F.2d
856, 8593d Cir. 1965) (emphasis addedgealsoMcDermott v. Clondalkin Grp., Inc649 F. App’'x 263, 267568

(3d Cir. 2016) (“[P]leading upon information and belief is permissightere it can be shown that the requisite
factual information is peculiarly within the defendant’s knowledgeomtrol’ . . . .”) (citations omitted).

Jazz also attempts to offer allegations of actual misappropriation Imgribét the CEO of Synchrony admitted to
his disclosure of information about Jazz employees to Harmony to helphiabuild its narcolepsy busires
Compl. 144. Since this employee information does not constitute a trade secret,iagsgtyenentioned, this
allegation therefore does not support any actual misappropriation birsyy.

51 SeeFresco Sys. USA, Inc. v. Hawkir90 F. App’x 72, 7§3d Cir. 2017) (“Under the [DTSA and PUTSA]
giving rise to [plaintiff]'s causes of action, misappropriationratle secrets need not have already occurred to
warrant injunctive relief; threatened misappropriation is sufficie(citing 18 U.S.C. 8.83§b)(3)(A)(i); 12 Pa.
Cons. Stat. Ann. § 5503(a)).

52 Seeid. (noting that this applies in the context of both the DTSA and the PUTSA). yemia courts have
coined this issue as the “inevitable disclosure” doctrine, whichiges that an injunction may issue so long as
“defendant’'s new employment ‘is likely tesult in the disclosure’ of a former employer’s trade secr&siibo
Bakeries 613 F.3d at 1112 (citation omitted). District courts have also found that where a plailiiffess the
defendant has taken a job with “identical and/or nearly iderjtibalesponsibilities” with a direct competitor in
substantially the same profession, and that defendant has usedritiff plaade secrets in the performance of his
or her duties, a plaintiff has stated a claim for misappropriation of secrets Certainteed Ceilings Corp. v.
Aiken No. 143295, 2015 WL 410029, at *5 (E.D. Pa. Jan. 29, 2015).
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disclosingthe employes trade secretslespite their writtelgreement, may also constitute
threatened misappropriatia.

Although Synchrony’s personnel were atect employees afazz as theywere
employed by Harmony to work with Jazz wantractual agreemerfynchrony’salleged access
to Jazz’'sconfidential information and their transfer to the accaovittt Jazz’s direct competitpr
Harmony,without anyassurance that trade secrets would be protétdusibly suggests the
threatened misappropriation ddizz'strade secret®> Jazz has therefoadleged tnough facts to
state a claim to relig?® as tothreatened misappropriation in Counts | and I1.

3. Breaches of Duty of Loyalty and of Fiduciary Duty

Synchrony next argues that it owedexdracontractualduty to Jazzas there was no
“special relationshipimposing a fiduciary duty upon Synchrof$.Jazzargues that the MSA
reposed high levels of trust in Synchrony, sufficient to create a fiduciatioreship. Even if
there could be such a relationship here, it is barred by the gist of the actionej@st the
claims solely arise from the parties’ contractual relationship.

The gist of the actionattrine generally bars tort claims that arise exclusively from a
contract between the parties, where the duties allegedly breached were grouhdexniract

itself, where the liability stems from a contract, or where the tort claim actdugsieateof a

53 Sedid. at 75-76 (holding that where an employee, subject to acampete agreement, refused to confirm that he
would not solicit the employer’s customersdavould not commit to honoring terms of his agreement, those
circumstances could constitute “threatened misappropriation”).

54 Compl. 140, 50.

55 Synchrony’s argument that it returned all confidential information thaaired in its possession after itded
the MSA is an issue of fact that cannot be resolved in the context of a motismissdNVR Inc, 2015 WL
9450831 at *3.

56 Twombly 550 U.S. at 570

5" Defs.” Mem. of Law in Supp. of Mot. to Dismiss [Doc. 19] at 14 (ci#é®ll, Inc. v Elias/Savion Advert., Inc.
811 A.2d 10, 2223 (Pa. Super. Ct. 2002)).
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breach of contract claiff. To evaluate whether the gist of the action doctrine applies, a court
must identify the duty breached byaminingthe substance of the allegations comprising a
claim, and determining’hether the duty stems from tort law or contract YawEiduciary duties
and duties of loyalty wilhot be barred when th&xtend“beyond the particular obligations
contained in the [contract] itsglfandthey arig as a “matter of social policy”

Here, Jazz has failed to allege aluiesthat exist outside of the parties’ contractual
obligations under the MSA. Jazzs only arguments are itdtempts to categorize Synchrony’s
engagement in a business relationship with both Harmony and Jazz as existing oth&ide of
MSA.%? Jazz alleggshoweverthat Synchrony’s decision to work for Harmony at the same
time, and without segregating its employees on the two accauadsa’ breach of, at least, 7
of the 2012MSA” % Jazz does not identify any other obligation on the part of Synchrosigeut
of the contemplated MS& and therefor¢he gist of the action doctrine bars the breaches of

fiduciary duty and duty of loyalty. Counts IV and V will therefore be dismissed.

58 Certainteed Ceilings Corp2015 WL 410029 at *7 (citingrown & Brown, Inc. v. Cola745 F. Supp. 2d 588,
619-20 (E.D. Pa. 2010)).

59 DePuy Synthes Sales, Inc. v. Globus Med., 83@ F. Supp. 3d 225, 234 (E.D. Pa. 2017) (cifhayvns v.
Andrews 639 F. App’x 816, 819 (3d Cir. 2016¥ee alsdBrown & Brown, Inc, 745 F. Supp. 2d at 620 (“Whether
the gist of the action doctrine applies in any particular setting is a quektam.d.

60 BohlerUddeholm Am., Inc. v. Ellwood @x Inc, 247 F.3d 79, 105 (3d Cir. 2001]Tjhe larger social policies
embodied in the law of torts rather than the terms of the contract, arendeatie [plaintiff]'s breach of fiduciary
duty claim.”) (internal quotation marks omitted) (citations omitted).

61 See alsdePuy Synthes Sales, In259 F. Supp. 3d at 236 (“[T]he acts that form the basis for the breach of
fiduciary duty/breach of loyalty claim are the identical acts underlyingréreech of ontract action. . . These
alleged violations mirror, in almost identical fashion, the obligations ofrtioyment agreements which form the
basis of the breach of contract claim.”).

62P|.’s Mem. of Law in Opp’n of Defs.” Mot. to Dismiss [Doc. 21] at 15
63 Compl. 1186, 87.

64 Jazz alleges that Synchrony owed a duty of loyalty to Jazz in “the performanceubieissshder the 2012 MSA.”
Compl. 191. Additionally, a “critical component of Synchrony’s duty of loyati Jazz included the obligation . . .
as outlined in the 2012 MSA, and not in furtherance of Synchrony’s own istereste interest of any business
competitor of Jazz or other entit Compl. §92. Jazz also alleges that as a trusted business partner, “Synchrony
owed fiduciary duties to Jazz, which encompass the duty of care as well asytbéldyalty to Jazz in carrying out
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V. CONCLUSION
For theforegoing reasonssynchrony’smotion to dismisgor lack of jurisdictionis
denied. Synchrony’s motion to dismiss Jazz’'s Complaint is granted as to GoantsV, and
denied as to Counts I, I, and IlI.

An order follows.

its obligations under the 2012 MSA.” CompR§. &zz specified that this duty of care was outlined in paragraph 7
of the MSA. Compl. 98.
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