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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

OVERBROOK PROPERTIES, LLC AND
WILLIAM WOLVERTON CIVIL ACTION

V. NO. 18-630

ALLSTATE INDEMNITY COMPANY

MEMORANDUM RE: MOTION TO DISMISS

Baylson, J. July 17, 2018
l. Introduction

In this case, Plaintiffs Overbrook Properties and William Wolverton allege th
Defendantllstate Indemnig Company committed breach of contract in refusing totpely
insurance clainfior water damage to an insured residential propertyaated! in badaith in
evaluating their claim and making the determination to denilaintiff brings a breach of
contract cause of action and a statutory bad faith claim against AllstatentBrégfore the
Court is a Motion to Dismis€ount Il of the Amended Qoplaint—the statutory bad faith
claim—for failure to state a claim for which relief can be granted and a Motion te $&ikain
parts of the Amended Complaint, filed by Allstate. For theamsmsliscussed below,
Defendant’sMotion to Dismiss will be denied, and Defendant’s Motion to Strike will be granted
in part and denied in part.

I. Factual History

Taking Plaintiff'sallegations as true, the taal background is as follows. Plaintiff
Overbrook Properties, LLC is locatadNarberth, Pennsylvania, as is Plaintiff William
Wolverton’s place of business. (Amended Compl4ifitt2.) Defendant Allstate Indemnity

Company is headquartered in Northbrook, Illinois, and regularly conducts business in
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Philadelphia, Pennsylvaniald(, 1 3.) Overbrok owned a three uniesidential apartment
building located at 5932 Ridge Avenue in Philadelgtha “property”) (Id., 1 4.) The three
units were rented by tenants with a monthly rental revenue of $2,200d007 §.) Wolvertons
a manager and member of Overbrook, as are Gregory Wax and Francis X. Qdndn6.) In
2009 Plaintiffs obtained an insurance policy for their interest ipiihgerty (Id., 18.) In 2011
Plaintiffs sustained a casualty claim at the premisestwhillstate refused to payld(, 1 9.)
Plaintiffs obtained an arbitration award against Allstate for this casuailty, @éer which
Allstate attempted to terminate Plaintiffs’ policyid.( { 10.) The Pennsylvania Department of
Insurance ruled that this attempt was unlawful, however, and ordered Allstatestv

Plaintiffs’ policy on theproperty (Id., 1 11.) On or about June 29, 2016, Allstate issued Policy
Number 928 423 525, “Allstate Landlords Package Policy” (“Policy”), to Plaintiffschwvas a
renewal of Plaintiffspolicy insuring their interest in th@operty. [d., 1 7.) Plaintiffs have paid
all premiums as they have become dud., {{12.)

On or about January 12, 2017, leaking water was observed in all three apartments of the
property emanating from the toilet in the third floor apartment and the seweks & the second
and first floor apartments, causing water damage to the premides] 14.) There had not been
any continuous or repeated leakage of water, steam, or fuel from any of the pilses, wa
plumbing fixtures, floors, stacks, or ceilings prior to that dalig, { 13.) Plaintiffs reported the
January 12, 2017 leak and resulting water damage to Allstate on or about January 16, 2017.
(Id., 1 15.) In the weekand months following the reporting of this claim, Plaintiffs performed
all of the post-loss obligations required under the Policy, including providing t&llsith

Notice of the Loss, a Sworn Statement in Proof of Loss, and repair estinidte$.16.)

! The Amended Complaint states the date as January 16, 2016, however alhtgbailleged relating to damage to
the Property and subsequent events refer to 2017. The Court assumaes thisistake and considers this to be a
reference to January 16,20



Plaintiffs took all reasonable steps to preserve the propferythe water damage and also
allowed Allstate to access the properfid., 1 17.) However, Allstate has refused to pay
Plaintiffs’ claim. (d., 11 20-21.)

Allstate denied Plaintif§ claim solely based on an unsigned report form an unnamed
person on a letterhead from a plumbing company dated March 30, 2017, which states: “The
amount of water damage seen would indicate that the damage had occurred fronoaenti
water use and not from a one-time occurrence or had contributed to possible miatamsge
when the pipe on the first floor has been replaceld’, { 29.) The unsigned report did not
provide a factual basis to support its conclusidd., { 3031.) Allstate failedo consider a
statement, reports and documents provided by Plaintiffs and their represerdathraunicating
that January 12, 2017 was the first time that any water damage was observed, il faile
consider or give adequate weightRaintiffs’ contrator’s report which stated that the water
damage occurred as a result of a deteriorated toilet flapper along witkea fitod master. Id.,
11 3233.)

Plaintiffs sustained repair damages toghepertyin the amount of $32,671.00, and the
loss of retal income from all three apartments from January 12, 2017 through November 20,
2017, for a total loss of rental income of $24,200.00, solely as a result of the water damage
originating on or about January 12, 2011.,(f1 18-19.) As a result, Plaintiff Overbrook was
unable to pay the mortgage on the property and was forced ibael loss of $75,000.00 on o
about November 30, 2017. As a result of Allstate’s conduct, Plaintiffs have sufferegesama
terms of having to hire counsel to prosedhte claim, having to hire experts to assist them in
the assessment of their damages, and having to pay for the expenses fmithane/or

replacements to the premises that should have been paid by Allgtatd. 26.)



[I. Procedural History
Plaintiffs filed the original Complaint in this case on January 11, 2018, in the
Philadelphia Court of Common Pleas, and Defentiiaat a Notice of Removab this Court on
February9, 2018 (ECF 1). On February 16, 2018, Defendant filed a Motion to Dismiss the
Complaint and a Motion to Strike parts of the Complaint (ECF 3). This became moot on March
1, 2018 when Plaintiffs filed the first Amended Complaint (ECBtdding two causes of action:

l. Breach of ContractDefendant Allstate breached the Policy by refusing to accept
and pay Plaintiffs’ claim for water damage to the premises which aro$g sole
from a sudden and accidental direct physical loss to the premises.

Il. Statutory Bad Faith Claim pursuant to 42 Pa. C.S.A. § 83Jdfendant Allstate
acted in bad faith in that it failed to fairly evaluate Plaintiffs’ claim and had no
reasonable basis for denying the claim.

Defendant filed a Motion to Dismig3ount Il of the Amended Complaint, and a Motion

to Strike Plaintiffs demand for attorneys’ fees from Count | &atagraphs-21, and 37 of the
Amended Complaint, on March 6, 2018 (ECF 5). Plaintiff responded in opposition on March 12,
2018 (ECF 6).
V. Legal Standard
In considering a motion to dismiss under Rule 12(b)(@ Gourt must accept as true all

well-pleaded allegations in the complaint and view them in the light most favorable to the

plaintiff. Angelastro v. PrudentiadBache Sec., Inc764 F.2d 939, 944 (3d Cir. 1985)o

survive a motion to dismiss, a complaint must contain sufficient factual mattepted as true,

to ‘state a claim for relief that is plausible on its facéAshcroft v. Igbal, 556 U.S. 662, 678

(2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

The Court inigbal explained that, although a court must accept as true all of the factual

allegations contained in a complaint, that requirement does not apply to legal conclusions;



therefore, pleadings must include fadtaldegations to support the legal claims assertddat
678, 684. “Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not sufficéd. at 678 (citingTwombly, 550 U.S. at 555%¢eealso

Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d Cir. 2008) (“We caution that without

some factual allegation in the complaint, a claimant cannot satisfy the requirenéet dhzhe
provide not only ‘fair notice,’” but also the ‘grounds’ on which the clairntsrgqciting
Twombly, 550 U.S. at 556 n.3). Accordingly, to survive a motion to dismiss, a plaintiff must
plead “factual content that allows the court to draw the reasonable inference tthetethdant is
liable for the misconduct allegedlgbal, 556 U.S. at 678 (citing Twombly, 550 U.S. at 556).
Rule 12(f) states, “[tlhe court ma&yrike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f). t4hdarsl
for striking acomplaintor aportion of it is strict, and ‘only allegations that are so unrelated to

the plaintiffs' claims as to be unworthy of any consideration should be strick&ieak Umm

Co., LLC v. Steak ‘Em Up, Inc., No. 09-2857, 2009 WL 3540786, at *2 (E.D. Pa. Oct. 29,

2009),citing Johnson v. Anhorn, 334 F.Supp.2d 802, 809 (E.D. Pa. 2004). “The pur@ose of

motionto strikeis to clean up the pleadings, streamline litigation, and avoid unnecessary forays

into immaterial matters.’"Mclnerney v. Moyer Lumber and Hardware, Inc., 244 F. Supp. 2d

393, 402 (E.D. Pa. 2002). Although “[a] court possesses considerable discretion in disposing of
a motionto strike under Rule 12(f),” such motions are “not favored and usually will be denied
unless the allegations have no possible relation to the controversy and may caussepcejudi

one of the parties, or if the allegations confuse the issues in the case.” RigdddRo&orp. v.

Carlson Corp., No. 89-7037, 1990 WL 69085, at *3 (E.D. Pa. May 23, 1990).



Motionsto strike are to be decided “on the basis of the pleadings aldhé?enn

Transfer, Inc. v. Victaulic Co. of Am., 859 F.Supp. 154, 159 (E.D. Pa. 16@dfjons omitted).

Striking a pleading or a portiasf a pleading “is a drastic remedy to be resortecthtp when

required for the purposes of justiceDeLa Cruz v. Piccari PresS21 F. Supp.2d 424, 428 (E.D.

Pa. 2007) (quotations omittedbeealsoGiuliani v. Polysciences, Inc., No. CV 17-1705, 2017

WL 3226002, at *3 (E.D. Pa. July 31, 2017).
V. Discussion

1. Allstate’s Motion to Dismiss Plaintiffs’ Statutory Bad Faith Claim

Plaintiffs asserthat Allstate acted in bad fajtpursuant to 42 Pa. C.S.A. § 8371, in
evaluating their coverage claim under the Policy for water damage to thetf?tbpeoccurred
in January, 2017.

Allstate argues that under Pennsylvania law, an inssirasulated from a claim for bad
faith when it has a reasonable basis for the reles@rgrage decision, including whérrelies
on the conclusions of an independent expert in makiaigdecision Defendant’'s Memorandum
of Law in Support of Its Motiomo Dismissand Motion to Strikeat 8-9. Becaus@lIstate relied
upon the conclusions of a plumber in making its cayedecisionthere can be no claim for bad
faith. Id. at 911. Even in light of Plaintiffs’ allegation that Allstate or its expert failed to give
adequate weight to certain evidence, the flagth claim must be dismissbéecause the standard
for bad faith merely requires that an insurer had a reasonable bagsctorclusion about
coverage, not that an insurer eliminaédidoossibilities at odds with thabnclusion.Id. at 10.

Plaintiffs respond that Allstate’s reliance on a report prepared by a pluminaking its
coverage decision in this case was unreasonable, given that the report was unsigsed and i

author unnamedt failed to state the factual basis for its conclusandit did not state its



conclusion within a reasonable degree of plumbing certainty. Plaintiffs’ Respo@pposition
to Defendant’s Motion to Dismiss and to Strike, at 6-12.
42 Pa. C.S.A. 8 8371 provides that in the context of a claim arising under an insurance
policy, “if the court finds that the insurer has acted in bad faith toward the instirea6urt
maydo any of the following
(1) Award interest on the amount of the claim from the date the claim was made by the
insured in an amount equalttee prime rate of interest plus 3%.
(2) Award punitive damages against the insurer.
(3) Assess court costs and attorney fees against the insurer.
42 Pa. C.S.A. § 8371.
The operative test for evaluating whether an insurer has “acted in bad faitht s&t out

in Terletsky v. Prudential Property and Cas. Ins. Co., 649 A.2d 680 (Pa. Super. Ct.3894).

Klinger v. State Farm Mut. Auto Ins. Co., 115 F.3d 230, 233 (3d Cir. 188&ajsq Wolfe v.

Allstate Property & Cas. Ins. Co., 790 F.3d 487, 498 (3d Cir. 2015) (“Section 8371 does not
define ‘bad faith,” but we have predicted that the Pennsylvania Supreme Court wouldie@low
definition of bad faith, and test for liability, set out by the Pennsylvania Supenot @

Terletsky.”) Terletskyadopted the definition ¢bad faith” set out inBlack’s Law Dictionary:

“Bad faith” on part of insurer is any frivolous or unfounded refusal to pay
proceeds of a policy; it is not necessary that such refusal be fraudulent.
For purposes of an action against an insurer for failure to pay a claim, such
conduct imports a dishonest purpose and means a breach of a known duty
(i.e., good faith and fair dealing), through some motiveelfinterest or

ill will; mere negligence or bad judgment is not bad faith.

Terletsky 649 A.2d at 125 (quoting Black’s Law Dictionary 138 @&l. 1990)).Despite
reference to an insurer’s motive in this definition, there is no requirement glaataf show

thatan insurer was motivated by a “dishonest purpose” in order to sustain a statutaigtbad f



claim. Klinger 115 F.3d at 233-34. Rather, courts imposargle two part test in evaluating
claimsof bad faith brought under Section 83@Iplaintiff mustdemonstrat¢l) “the insurer did

not have a reasonable basis for denying benefits under the policy,” and (2) “the knswer

recklessly disregarded its lack of reasonable basis in denying the’ cllaite v. Allstate 790

F.3d at 498,diting Terletsky 649 A.2d at 688).

An insurer need not demonstrate that their evaluation of an insured’s claicorexs in
order toshow that they had a reasonable basis for a coverage decision, and ihevaly

against a statutory bddith claim See Smith v. Allstate Ins. Cp904 F.Supp.2d 515, 525

(W.D. Pa. Oct. 24, 20123ee alspBostick v. ITT Hartford Group, Inc56 F.Supp.2d 580, 587

(E.D. Pa. July 27, 1999) (“Bat faith cannot be found where the insurer’s conduct is ithaaoeor
with a reasonable but incorrect interpretation of the insurance policy anavthe?aRather, an
insurersimply mustshowthatit had a reasonable basis for a coverage decision based on the

information available at the time the decision was m&ke J.C. Penney Life Ins. Co. v. Pilosi,

393 F.2d 356, 367-68 (3d Cir. 2004). “In deciding whether an insurer had a reasonable basis for
denying benefits, a court should examine what factors the insurer considevatliatieg a

claim.” Padilla v. State Far Mut. Auto. Ins. Co., 31 F.Supp.3d 671, 675 (E.D. Pa. July 8, 2014)

(citing Terletsky 649 A.2d at 688-89)Thereasonable basis standard imposes a requirement

“that the insurer properly investigate claims prior to refusing to pay tleeg@ds of the paly to

%In fact, some courts in this district have gone so far as to hold thatgheréing of the statutory bad faith testi
purelyobjective one; thas, thatan insurer need not demonstrate that their evaluation of an insured’svelaim
reasonable in order to prevail against a statutory bad faith claim, butmathely that some reasonable basis exists
for reaching the same conclusion, even where it is clear that the insurer cbtyrast that reasonWilliams v.
Hartford Cas. Ins. &, 83 F.Supp.2d 567 (E.D. Pa. Feb. 22, 20@her courts, however, have rejected such a far
reaching approachSee Shannon v. New York Cent. Mut. Ins. C8013WL 6119204, at *3 (M.D. Pa. Nov. 21,
2013) (“Given the remedial purpose underpinning thd Baith Statute, we are not persuaded that permitting an
insurer to evade its statutory obligation due to some fortuitous fact th whies oblivious is consistent with the
legislature’s intent.”). Because it is not necessary for this Courtke ajadgment on whether the lack of a
reasonable basis requirement is an objective test in order to evaluatdfRlalaim, wedo not reach this question
here




its insured.”_Bombar v. W. Am. Ins. Co., 932 A.2d 78, 92 (Pa. Super. Ct. 2007) (relying on

Hollock v. Erie Ins. Exch., 842 A.2d 409, 415 (Pa. Super. Ct. 2004)mately, “[b]ad faith

claims are faespecific and depend on the conduct of thelesvisa-vis its insured.”Williams

v. Nationwide Mut. Ins. Co., 750 A.2d 881, 887 (Pa. Super. Ct. April 12, 2000). Courts must

analyze the factat hand to determine whether an insurer’s decision process on a particular
insurance claimvas sufficiensuch that it cannot be said to constitute bad &sth matter of
law.

Plaintiffs allege that Allstate’seliance on only one expert repdhat waswritten by an
unnamed plumber and was not signed, was insufficient to establish a reasonabledeasis to
their claim. Plaintiffs additionally assert that the plumber’s report did notde@/factual bsis
to support its conclusion. The repddes indicate a factual basis for the plumber’s judgments
about the cause of the damageamely,“the amount of water damage seefowever, this
reasoninguggests that the plumber considered only surface level evidence, and offerad quite
thin analysis of the potential evidence available for determining the caused#rttage. The
guestion isvhether, taking theeallegations in the light most favorable to Plaintiffs, they
plausiblystatea claim for statutory bad faith. At the motion to dismiss stage, this Court
concludes that they do.

Allstate argues that because it relied on an expert report in makouyésge decision,
it cannot plausibly have acted in bad faith. Where ctatgfound that annsurer’s reliancen
reports regarding investigatiamo aclaimis sufficientto preclude a finding of bad faith,
however, the facts reflectauch morecomprehensivenvestigation process and matetail

relied uporthanis alleged here. For exampleGold v. State Farm Fire and Cas. Co., 880

F.Syp.2d 587, 598-99 (E.D. Pa. July 24, 2012), the court granted summary judgment in favor of



aninsurance compamnon astatutory bad faith claim relating to a claim which was
“thorough[ly]” investigated, including a representative of the insurer conducsitg wisit
during which other potential causes of damage were eliminated and the ingper&entative
fully explained his rationale to the insur@athat same casbpwever the court denied
summary judgment onstatutory bad faith claim tied tosgparate insurance claimlight of the
insurer’s refusal to conduct an onsite inspection, a very short (twelve minutgs long
investigation, and the insurer’s rejection of the insuretfer to have an indepdent
investigation conducted. The facts alleged by Plaintiffs much more cleseimble the facts at
issue in the second claim, which the court permitted to move to trial on the basisndatgdf
statutory bad faith could not be ruled out as a matter of law.

The cases that Allstate relies on in its Motion to Dismiss brief reflect a similar pattern

For examplein Bostick v. ITT Hartford Group, ko, the court granted summary judgment in
favor of an insurer on a statutory bad faith claim where the insurer reliadletailed report that
reviewed significantly more evidence than the plumber is alleged to have ceddigee.

Bostick 56 F.Supp.2d at 58 &imilarly, in Sanders v. State Farm Ins. (ibe court affirmed a

finding in favor of an insurer on a statutory bad faith claim at the summary judgtagatbased
on evidence that the insurer inspected the property three sepasgteeach time concluding

that there was no basis for covera@anders v. State Farm Ins. Co., 47 Pa. D. & C. 4th 129,

136, 142-43 (Pa. Com. Pls. July 27, 200@)comparison, Plaintiffs allege that Allstate relied
on only one report that was both lacking in detail and authored by an unidentified individual, and
that Allstate did not give adequate consideration to their independent expertts repor

Taking the allegations in the light most favorable to the Plaintiffs as we must at this

stage, it canot be said that Allstate did not act in bad faith as a matter of law in making its

10



dedsion to deny Plaintiffs’ claim. Allstate’s Motion to Dismiss Plaintiffs’ statutory fzaith
claim will be denied.

2. Allstate’s Motion to Strike Plaintiffs’ Demand for A ttorneys’ Fees for Breach of
Contract

Allstate argues that Plaintiffs’ demand for attorneys’ fees in associationhgittbreach
of contract claimshould be stricken from the Amended Complaint because under Pennsylvania
law, attorneys’ fees are onlyamverable as damages in limited circumstances, none of which
apply in the present case. Def.’s Memo. at 11-13

Plaintiffs concede to their demand for attorneys’ fees in Count | beingestrid?l.s’
Response, at 12. As sudllstate’s Motion to Strike this language will lgganted, and the
demand for attorneys’ fees in Plaintiffs’ breach of contract claim widitbeken from the
Amended Complaint.

3. Allstate’s Motion to Strike Paragraphs 9-11, and 37 of the Amended Complaint
Allstate argues that paragraph4®, and 37 of the Amended Complaint should be
stricken as immaterial and impertinefaragraphs 9 and 10 refer to a claim made by Plaintiffs
against Allstate in 2011 that has already been litigated, and therefore bamebtigated in this
case.ld. at 15. Paragraphs 11 and 37 allege facts relating to Allstate improperly canceling
Plaintiffs’ policy, conduct which is not relevant to a statutory bad faith alsider Pennsylvania

law. Def.’s Memoat 13-15.

Plaintiffs respond that the allegations regarding the 2011 claim they brought against
Allstate and Allstate’s alleged subsequent attempted termination of Plaintifts/ poe relevant
to the question of whether Allstate had knowledge of, or recklessly disietits lack of any
reasonable basis for denying Plaintiffs’ coverage claim for the January, 28&Y damage to

the property. Pl.s’ Memo. at 12-13.

11



A Motion to Strike is reviewed according to a very high standard, and should only be
granted in rareircumstances. Sesipra, 5-6. Allstate has failed to meet that high standard to
establish that justice requires this Court to strike these paragraphs fr@ontipdaint. The
Motion to Strike will be denied.

VI. Conclusion

Defendant’s Motiorto Dismisswill be denied. Defendant’s Motion to Strike Plaintiffs’
demand for attorneys’ fees in Count | will be granted, pursuant to Plaintfisession;
Defendant’s Motion to Strike paragraphs 9-11 and 37 from the Amended Complaint will be

denied.
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