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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PENROSE PARK ASSOCIATES, L.P.

Plaintiff,
V. : CIVIL ACTION
NO. 18-0730

UNITED STATES OF AMERICA,
actingthrough theDEFENSE LOGISTICS
AGENCY; and PENNONIASSOCIATES,
INC.

Defendars.

MEMORANDUM

Jones, 11 J. July 31, 2018

l. I ntroduction

Plaintiff Penrose Park AssociatésP. brings the aboveeferencedction asserting
claimsfor Failure to Properly Remediate Land Undex Hazardous Sites Cleanup Act of 1988,
35 P.S. 88 6020.10dt seq(Count ); Negligent Retention of a Contraci@ount I1); Negligent
Supervision of a Contract¢Count Ill); Breach of ContragiCount 1V); Breach of Express
Warranty(Count V);Breach of Implied Warranty of Merchantabil@ount VI); andBreach of
Implied Warranty of Fitness For a Particular Purp@eaunt VII). (Am. Compl., ECF No. Y.
Presently before thi€ourt isDefendant United States of Ameried’ United States”Motion to
Dismissall claimspursuant to Fed. R. Civ. P.(b2(1) for lack of subject matteusisdiction.For

the reasons set forth belol@efendants Motion shall be granted.
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. Factual Background

The presentase ariseBom the “design, installation and/or repair of vapor barriers”
which resulted in “injury” tdPlaintiff's property Siena Place(lAm. Compl.| 9.) Siena Place was
previouslyowned by the Defense Logistics AgentLA”), which operated a manufacturing
and supplydepot for the United States militaryarq. Compl. § 10.) On December 10, 1999, the
Pennsylvania Department of Environmental Protection (“PaDEP”) eddlee DLA to remediate
a napthane plume that developed in the soil on the land now occupi8ihg Place Am.
Compl. § 11.) On or about September 20, 2017, Plaintiff purchased Siena Place from the
Philadelphia Housing Authority. (Am. Compl. § 15.) Plaintiff granted the DLA a@reasst to
allow the agency and its contractor the right to enter the land in order to installiothiepa
vapor barriers at any points in time, in accordance with the PaDEP’s 1999 order.dwpl.
16.) The easemeritirther providedhat the DLA was required to “f the cost for the
installation of vapor barriers underneath todo@structed residential or commercial buildings on
the [p]roperty.” (Am. Compl.  12.) Additionally, the vapor barriers wole thstalled by a
fully-insured, licensed and responsible contractor who shall proppte@iate warranties
protecting [Penrose Park] against defects in material and workmanship in the vapos ba
used.” (Am. Compl{ 13.)With respect to any potential disputes regarding its tetims,
easement statetat “any action commenced to enforce these terms of access shall be brought in
the United States District Court for the Eastern District of Pennsylvadim” Compl. 17,
Am. Compl.Ex. E 21) To satisfy the terms of the easemein¢, DLA hired Fullad
Environmental Controls, Inc. (“Fullard”) for the remediation work, and Defendant Pennoni

Associates, Inc. (“Pennoni”) wésred as asub-contractor. (Am. Compl. T 18.)



Plaintiff allegeshatsometime aroun@ctober2016, residents dfvo separate properties
at Siena Place reported that “petrolelike’ vapors were emanatirfgom their properties.”
(Am. Compl. § 21.Plaintiff claimsthe vapor barriers faileg¢ausing naphthalene plume gases to
leak into the aforementioned properties. (Am. Compl. § 22.) As a result, Plaintifhdsrtte
incurred “substantial expenses to repairitbasesrelocate families and sustained harm to its
reputation for building quality, residential homes.” (Am. Compl. 1 23.) Plaintiff neksse
monetarydamages for the “injury and/or loss to its property.” (Am. Compl.  27.)

11,  Standard of Review

A challenge to subject matter jurisdiction under Rule 12(b)(1) may take two farms:
facial challenge or a factual challenge. If a facial challenge concerns an alleged pleading
deficiency, the trial court is restricted to a review of the allegationseafdmplaint and any
documents referenced therei@NA v. United State$35 F.3d 132, 139 (3d Cir. 2008 puld
Elec. Inc. v. United State220 F.3d 169, 177 (3d Cir. 2000). When considering a facial
challenge, “the trial court must consider the allege of the complaint as trueviortensen v.
First Fed. Sav. & Loan Ass'549 F.2d 884, 891 (3d Cir. 1977).

A factual challenge “concerns the actual failure of a plaintiff's claims to campor
factually with thgjurisdictional prerequisitesCNA 535 F.3d at 139 (internal quotation, citation,
and alterations omitted). If the challenge before the trial court is a fatiédnge, the court
does not accord any presumption of truth toalhegations in the plaintiff's @mplaint, and the
plaintiff bears tle burden of proving subjeatatter jurisdiction.ld. With a factual challenge,
the court may weigh evidence outside the pleadings and make factual finding te ke

issue of jurisdictionld.; U.S. ex rel. Atkinson v. Pa. Shipbuilding C&/3 F.3db06, 514 (3d Cir.



2007). “[T]he existence of disputed material facts will not preclude the trial froor
evaluating for itself the merits of the jurisdictional clainfddrtensen549 F.2d at 891.
V.  Discussion

In bringing its claims, Plaintiff invokethe Federal Tort Clms Act, 28 U.S.C. §
1346(b)(1), to confer jurisdiction upon this court. (Am. Corfipd.) The United States argues in
its Motion to Dismiss that this Court does not have subject matter jurisdiction egdgus
subject matter jurisdimn cannot be conferred by agreement of the partieshé€Zjucker Act
gives the Court of Federal Claims exclusive jurisdiction over breach of coal@ans against
the United States; an(B) Plaintiff failed to exhaust administrative remedies asirediby the
FTCA. (Def.’s Mot. Dismissl.)

A. TheForum Selection Clause in the Easement | s Inapplicable Because Parties
Cannot Confer Subject Matter Jurisdiction on Federal Courts

As stated above, the easemelintiff granted the DLAContained dorum selection
clause, which provides: “So long as not prohibited by law, any action commenced te enfor
these terms of access shall be broughiténUnited States District Court for the Eastern District
of Pennsylvania.” (Am. Compl. Ex. E { 2The United Statesow argues that the forum
selection clause is invalitbecause parties to an agreencantnot unilaterally confer subject
matter jurisdictioh on a federal court, and even if they could, the clause does not apply to the
instant case def.’s Mot. Dismiss4-5.)

It is well settled thatno action of the parties can confer subjettter jurisdiction upon
a federal court. Thus, the consent of the parties is irrelevarg."Corp. of Ireland, Ltd. v.
Compagnie Des Bauxites De Guinég6 U.S. 694, 702 (U.S. 1982¢e alsdVharton-Thomas
v. United States/21 F.2d 922, 926 (3d Cir. 1983¢¢ognizinghat the limits of subject matter

jurisdictionare pracribed by the United States Constitutional and individual federal statutes
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thereforet cannot be conferred or waive®pectacor Mgmt. Group v. Browh31 F.3d 120,
125 (3d Cir. 1997) (noting federal jurisdiction cannot be conferred by agreement of, zerite
“arises under the constitution. It is not created by contract or wan@téyart v. JPMorgan
Chase Bank, N.AlIn re Stewar}, 473 B.R. 612, 627 (Bankr. W.D. Pa. 2012)i{& Supreme
Court has consistently held that parties cannot consent to create subjecjumsdiietion where
it does not otherwise exi4t.

Since subjet matter jurigliction cannot be conferred upon this Courilgyeement of the
parties, the forum selectiatause contained in the easemeint and of itself—is not an
appropriate basis for jurisdiction in this case.

B. Jurisdiction for Contract Claims Against the United States Are Exclusively
Vested in the Court of Federal Claimsby the Tucker Act

The United State®urtherargues that Plaintifé claims are governed ltiye Tucker Act
becauseheyallegecontract violationdased on the terms of the easemt@refore, subject
matter jurisdiction is vested exclusively with the Court of Federal Clabes.’$ Mot. Dismiss
5.)

The Tucker Acprovides in pertinent partThe United States Court of Federal Claims
shall have jurisdiction to render judgment upon any claim against the United Stat
founded...upon any express or implied contract with the United States, or for liquidated or
unliquidated damages in cases not sounding in tort.” 28 U.S.C. § 1491(a)(1). Additionally, the
Act requires the amount in controversy to be in excess of $10,000 in order to proceed to Federal
Claims Court28U.S.C. 8§ 134@)(2); see alsdHahn v. United State§57 F.2d 581, 586 (3d Cir.
1985 (explaining that the Tucker Acts grants the Court of Federal Claims exxjusisdiction

over allnontort claims exceeding $10,000). “[U]nder tteems of theTucker Act,[ ] the United



States waives its sovereign immunity. andthis consent to suit is a jurisdictional prerequisite
Hahn 757 F.2d at 586.

Here, @unts IV through Vllof Plaintiffs Amended Complairdllegecontract violations
against the United States andependenthseek damages in excess of $10,000. (Am. Compl.
10-15.) However, Counts | through Il allege negligence claims whicloareléd in tort. Am.
Compl. 5-10) Therefore, Counts IV through VII are under the exclusive jurisdiction of the
Federal Claims Courfhis Court does not have subject matter jurisdiction saere andhey
are hereby dismissed.

C. Plaintiff Failed to Exhaust Its Administrative Remedies Under the FTCA

In its Amended ComplainBlaintiff submitsthat this Court has jurisdictidmy reason of
the FTQA. (Am. Compl.T 4) However,the United States argudsatthe FTCA cannot be used
asa jurisdictional basis because Plaintiff failed to exhaust administrativedies.Def.’s Mot.
Dismiss8.) Specifically, the United Statesntendghat any claim not covered by the Tucker
Act should be dismissed based on Plaintiff's failure to fulfill fhrssdictionalrequirement.
(Def.’s Mot. Dismiss9.)

Inasmuch as the United Statesssertinghis Court does ndtave subject matter
jurisdiction based on the facts allegdte present Motion to Dismiss is a factual challerdge.
factual challenge “is an argument that there is no subject matter jurisdiettanse the facts of
the case . . do not support the asserted jurisdicti@@ohstitution Party v. Aichel&57 F.3d
347, 358 (3d Cir. 2014). As previously discussed, in cases invaviactual challege the
court may consider evidence outside of the pleadings to determine subjectumiatiation.

Id.; U.S. ex rel. Atkinson v. Pa. Shipbuilding Ct/3 F.3d 506, 514 (3d Cir. 2007). Accordingly,

the district courtnay take into account materials presented in Defendant’s Motion to Dismiss,



along with any otherrélated submissionisSeeCNA, 535 F.3cat 139 (emphasis in original).
Furthermoreif the defendant presents evidence contesting jurisdictiba court must permit
the plaintiff to respond with evidence supporting jurisdictigaduld Elecs.220 F.3cat 177.
The court mayhendetermine jurisdiction based on the submissions of both pddies.
Therefore, this Court shall consider Plaintiff's Opposition and Surreply tendaht’s Motion to
Dismiss,as well as any attachments thereto, in order to appropriately evaluate sudject
jurisdiction in the present case.

“The FTCA operates as a limited waiver of the United States’s sovereign itgriiuni
White Squire v. United Postal Seng92 F.3d 453, 456 (3d Cir. 2018ge alsKieffer v. Vik, 8
F. Supp. 2d 387, 392 (D. N.J. 1998) (“Pursuant to the FTCA, the United States has consented to
being sued in tort under certain limited circumstarigésiting 28 U.S.C. 8§ 2674 TheFTCA
vestsdistrict courts with “exclusive jurisdictidrfor civil claims against the United Statésr
injury or loss of property . . . caused by the negligent or wrongful act or omission of an
employee of the Government while acting within thepscof his office or employment . .28
U.S.C. § 134¢). However, the FTCA requires exhaustion of administrative remedies before
the matter may proceed to federal codgteffer, 8 F. Supp. 2@t 395. This exhaustion
requirements strictly construed-“the requirement that the appropriate federal agency act on a
claim beforesuit can be brought is jurisdictional and cannot be wdiv&bhma v. United States
344 F.3d 352, 362 (3d Cir. 200@jting Livera v. First Nat'| State Bank of New Jers8y9 F.2d
1186, 1194 (3d Cir. 1989)3ee alsaMedina v. City of Philadelphi®&19 F. App’x 169, 171-72
(3d Cir. 2007) (reiterating that the FTCA'’s “presentment requirement antdtion periods are
considered jurisdictional”Kieffer,8 F. Supp. 2d at 39BThe fulfilment of the administrative

exhaustion requirement[lsessential to a court’s subject matter jurisdiction over a claim under



the FTCA.”). Thereforethe claimanmust “present[] his clairto the appropriatéederal agency
and receivg afinal decisionin writing by theagency before thdederaldistrict couts have
jurisdiction.Miller v. United Stateb17 F. App’x 62, 63 (3d Cir. 201,3ee alsAccolla v.
United States369 F. App’x 408, 409-10 (3d Cir. 201@¥ffrming dismissal otlaimsbrought
pursuant to th&TCA for failure to firstexhaustdministrative remedi¢sHowever, if the
federal agenciails toissue a final decision within s{®) monthsfrom the time thelaim was
filed, the claimant may treat this failure to act as a final decigiotolla, 369 F. App’x at 410.
The burden is on thdantiff to prove administrative remedibsve been exhausted
before filing suit in federal courideding 219 F. App’xat172.Specifically, ‘a plaintiff must
demonstrate that the appropriate federal agency acteabyved the claim.1d. (citing 28
C.F.R. 8 14.2(3) Adequate notice of a claim requires the claimari(19 give] the agency
written notice of his or her claim sufficient to enable the agency to investigh{@)aplacf a
value on his or her claimRoma 344 F.3d at 362-63 (quotirigucker v. United States Postal
Serv, 676 F.2d 954, 959 (3d Cir. 19833ke alsdOwens v. United State307 F. Supp. 2d 661,
665 (E.D. Pa. 2004) (explaining that administrative notice is adequate to confecfianmsdn a
federal courtf the documents submitted to the government agency provide sufficient notice to
enable investigation and settlemedt) administrative clainloes not need to present “every
possible theory of liability however, “a plaintiff cannot present one claim to the agency and
then maintain suit on the basis of a different set of faRstha 344F.3d at 362 (quoting
Deloria v. Veterans Admin927 F.2d 1009, 1011-12%Tir. 1993). Instead the plaintiff must
provide sufficient notice to allow the appropriate agency to investjatelevantclaims

asserted against it, and “place[] a value on his or her claim” to enable settleinan363.



In this case, th&nited StatesontendsPlaintiff failed toprovide any documents its
Amended ©mplaint todemonstratéhat it exhausted administrative remedi&ef(’s Mot.
Dismiss9.) This Court’s review of said Complaint reveals sameathermore, in its Motion to
Dismiss, the United States submat®eclaratiorof Lieutenant Colonel David O. Anglin, the
Chief of the Tort Claims Division for the U.S. Army Claims Service. (Def.’s.N\dismiss EXx.
1.) LieutenantColonel Anglin stated thide is “responsible for overseeing the administrative tort
claims” for his office, and a “review of the computerized case tracking systedid not reveal
any FTCA claims presented to [hisifice by the plaintiff.” (Def.’s Mot. Dismiss Ex. 1.)

Howe\er, Plaintiffhas filed @ Opposition to the instant Motion, which includes
documents in support @k argumenthat it did exhaust administrative remedies before
commencing suitPl.’s Reply Opp’rDef.’s Mot. DismissEx. 1, A-C.)In particular,Plaintiff
submitstheaffidavit of Attorney Timothy J. Bergerestatingthathe represented Penrose Park
Associates, L.P. in connection with the installation of the vapor barriers DL #he(Pl.’'s Reply
Opp’n Def.’s Mot. DismissEx. 1) Mr. Bergére also stated that he sent tetters on behalf of
Plaintiff totheDLA and had a subsequentail exchange with Anil K. Mehta, General Counsel
for DLA’s Environment & Installations program. (Pl.’s Reply Oppef.’s Mot. DismissEX.

1)

Thefirst letter, datedanuary 11, 2017, was sent to Kevin Kivimakilef DLA’s
Defense Envonmental Restoration Prograand Timothy A. RaezeEsquire, Assistant
Counsel foDLA. (Pl.’s Reply Opp’rDef.’s Mot. DismissEx. A.) The letteiwas captioned
“NOTICE OF FAILURE OF VAPOR PROTECTION BARRIERPI.’s Reply Opp’'rmDef.’s
Mot. Dismiss,Ex. A.) The stategurposeof the letterwas “to make a formal Notice of Claim

regarding the vapor barrier installation work perforthéBl.’s Reply Opp’n Def.’s Mot.



Dismiss,Ex. A.) The letter repeatediyentionedhe easemer@ndbreachof warranties and
specifically discussed‘@reliminary itemization of costs incurrex a direct and proximate
result of thebreach of warrantie$ (Pl.’s Reply Opp’nDef.’s Mot. DismissEx. A.) (emphasis
added). Further, thetter claimedto date, those cosexceeds223,000”; however, no
itemization of costs wascluded. (Pl.’'s Reply Opp’Def.’s Mot. DismissEx. A.) Finally, the
letterrequestedo schedule a meetirtg “discuss this matter . . . in the hope that wereanlve
it short of litigation.” Pl.’s Reply Opp’n Def.’s Mot. Dismiss, Ex. A.)

On January 23, 2017, a second letter was sent to James M. Coyne, Bdd\ire,
General Counse(Pl.’s Reply Opp’rDef.’s Mot. DismissEx. B.) The second letteequested
that the notice bdirected‘to whatever attorney has now been assigned to DLA matters related
to the naphthalene plume from former PhiN@val Yardoperations.” (Pl.’s Reply Opp’Def.’s
Mot. Dismiss,Ex. A.) Plaintiff also provided a copy tiie emailexchange wittAnil K. Mehtaat
the DLA Office of General Counsgtlated February 23, 2017. (PIl.’s Reply Opp#&f.’s Mot.
Dismiss,Ex. C) Theemailstated thathe January 11, 2017 lettead been receivednd that
DLA hadcontacted their contracting agent to evaluate the ma®es Reply Opp’nDef.’s Mot.
Dismiss,Ex. C) The email further stated that “it would take until the end of March to look at all
contracts, warranties, and job completion repditdl.’s Reply Opp’nDef.’s Mot. DismissEX.
C) (emphasis addedhccording toMr. Bergeres affidavit, theDLA did not takeany further
action in response thhe matter(Pl.'s Reply Opp’rDef.’s Mot. DismissEx. A.) Paintiff
commenced suit on February 20, 204l@ osta year after Mr. Mehta confirmed receipt of the
“Notice of Claim” letter.

NotwithstandingVir. Bergére’saffidavit andthewritten communicatiosbetween the

parties, Plaintiff has failed to exhaust administrative remedies for Cbtimtsugh IIl. Said
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claimsare all tort claimsCount | alleges that the DLA acted negligently under the Hazardous
Sites Cleanup Act of 198&ount Il alleges negligemetention of a contractor, and Count Il|
alleges negligent supervision of a contractor. (Am. Compl. 5, 7, 9.) Howdlaentiff repeatedly
refers to failure of the barrier afitireach of warrantiésn its administrative claimketter; said
letter is devoid of any referencenegligent conduct. Rl.'s Reply Opp’nDef.’s Mot. Dismiss-

7, Ex. A.) Review of the DLA’s responses demonstrétasthe DLA was not aware of any
possible tort claims. (Pl.’s Reply Opp’n Def.’s Mot. Dismiss, Exs. A, C) (esiplzaded). In
fact, the first time any tort claims were ever mentioned, was in Plaintiff's Aesde@dmplaint
that was filed on March 9, 2018comparePlaintiff's Complaint (ECF No. 1)with Plaintiff's
Amended Complaint (ECF No. 7).)

Plaintiff's purportedattempt to exhaust administrative remedies falls short of the
adequate notice requirements. In its communications with the DLA’s cotaieliff failed to
reference any negligence by Defendant, its employees, or its subconttattdoneprovidethe
specific allegatioas contained within its Amended Complaint. Instead, the claim presented to the
DLA was based solely upon the underlying conteanxct the damages Plaintiff allegedly
sustained as a result of an alleged breach therepfdefective materials and/or workmanship,
in breach of DLA’s duties and obligations and in violation of applicable warranti&sglimg in
particular, the fitness of the barriers to serve their intended purpose[l]s RBply Opp’n
Def.’s Mot. Dismiss, Ex. A) Consequently, the DLA was not given adequate notice to
investigate th@egligenceclaims alleged in Plaintiff's Amended Complaint prior to the
commencement of suit in federal court.

Inasmuch a®laintiff failed to exhausts administréve remediesinder the FTCA,

Counts I through Il of Plaintiffs AmenadeComplaint shall be dismissed.
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V. Conclusion

Forthe reasonset forth above, Defendadnited State’ Motion to Dismiss Plaintiff's
Amended Complainghall be grantedThis Court declines to exercise supplemental jurisdiction
over the remaining state law claims against Defendant Pennoni Associatesditite same are
dismissed without pragice to any right Plaintiff might have to pursue these claims in State
court?!

An appropriate Order follows.

BY THE COURT:

/s/ C. Darnell Jones, Il J.

! SeeAbulkhair v. Google LLOYo. 18-1584, 2018 U.S. App. LEXIS 164 %3 (3d Cir.
2018)(“[B] ecause all of Abulkhair’s federal claims were subject to dismissal, it waspaiape

to dismiss his statlaw claims, t0o0.”) (citingHedges v. Musc@04 F.3d 109, 123 (3d Cir.

2000); Edelstein v. Wilent812 F.2d 128, 134 (3d Cir. 198(&affirming district court’s ‘fefusal

to exercisgsupplementaljurisdiction over a state law claim after dismissal of all federal claims
prior to trial”).
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