MCNEIL v. THE TRUSTEES OF THE UNIVERSITY OF PENNSYLVANIA Doc. 20

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SCHARLETTA MCNEIL, : CIVIL ACTION
Plaintiff,
V. : No. 18-1750
THE TRUSTEES OF THE UNIVERSITY OF
PENNSYLVANIA d/b/a HOSPITAL OF THE
UNIVERSITY OF PENNSYLVANIA

Defendant

MEMORANDUM

ROBERT F. KELLY, Sr. J. MAY 8, 2019
Plaintiff Scharletta McNeil (“McNeil”) filed this action against Defendant Tihestees
of the University of Pennsylvania d/b/a Hospital of the University of Pennsyly&ean”),
allegingvariousclaimsunder Title VII of the Civil Rights Act of 14 (“Title VII"), 42 U.S.C. 8
2000eet seq.42 U.S.C. § 1981, the Americans with Disabilities @&DA”) , 42 U.S.C. §
12101et seq.and the Family and Medical Leave Act of 199BMLA") , 29 U.S.C. § 260#&t
seq
Presently before the Court is Penn’s Motion for Summary Judgment. McNeilduba fi
Response in Opposition, and Penn has filed a Reply Brief. For the reasons that follus/, Pe

Motion is granted.
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BACKGROUND
A. Factual History
1. McNeil’'s Positions at Pennand Penn’sEmployment Policies

McNeil is an African Americamvomanwho began working at Pennapproximately
November 2014 as a temporagministrative assistairt the Radiology Revenue Cycle
Operations Department (“RRCQO”(Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 7At the
recommendation of Heather Kesifé@€esner”), the Director of the RRCO, Penn hifgltNeil as
afull-time administrativeassistanin March 2015 (Id.; Def.’s Mem. Law Supp. Mot. Summ. J.
3.) McNeil’s job duties included supporting Kesner, answering the phone, sendirgttette
patients, ordering supplies, and various other administrative duties. (Pl.’s Br. Ggips\lot.
Summ. J7-8.) During this time, McNeil reported to Megan Sm{tBmith”), who was the
Clerical Services Supervisor, until March 2017, at which she then reported to CaBlarne
(“Oliva”). (Def.’s Mem. Law Supp. Mot. Summ. J. 4; Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 8.)

In August 2017, Penn determined that the RRCO no longer needediméull-
administrative assistant. (Def.’s Mem. Law Supp. Mot. Summ. JnStg¢ad of terminating
McNeil's employment when the position was eliminated, Penn transferred hea tedirent
Service Associate (“PSA”) with the ReceptiDivision of the Radiology team.Id( at 5; Pl.’s
Br. Opp’n Def.’s Mot. Summ. J. 9.) Penn transferred McNeil without her having to apply or
interviewfor the position, nor did she lose any salary or benefits. (Def.’s Mem. Law Supp. Mot.
Summ. J. 5.)Her transfetetter explainedhat she would be required to complete a d89-
introductory period (“Introductory Period"a time in which employees are not issued written
warnings but, rather, are provided letters explaitimggissues an employee svng and how to

move forward. Ig. at 8, Ex. B (“McNeil Dep.”), Ex. 7; EX]1 (“Carey Dep.”) at 1090.) Formal



written warnings are not issued during the Introduct@ydel because the employee is still on
probationto determine “whether a successfmioyment relationship can be established.”
(McNeil Dep., Ex. 27.) Although Penn empséma “Performance Improvement and Progressive
Steps Policy” that governs employee discipline in certain contexitses “not apply in taking
corrective action or terimating a per diem/PRN employee or an employee in their Introductory
Period.” (Def.’s Mem. Law Supp. Mot. Summ. J., Ex. O.)

Antoinette Carey“Carey”), who isan African Americarwoman supervised McNeil
upon the latter’s transfer to the PSA posittofid. at 5; Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 9.)
As part of McNeil’s orientation into the PSA position, she reviewed, among othgs tienn’s
policies regarding Equal Employment Opportunity and Affirmative dxgtProfessionalism and
Standards of Conduct, Performance Improvement and Progressive Steps, the amyroduct
Period, HIPAA and “privacy as [it] relates to [the] position and system acceS&&DEef.’s
Mem. Law Supp. Mot. Summ. J. 6, Ex. lUfliv. of Pa. Health Sys. New Employee Dep't
Orientation Checklist].) McNeil was also aware that Penn maintained a “Need to Know
Determination” policy and a “Uses and Disclosures of [Protected Heattimiafion(*"PHI”)]
for Treatment, Payment, and Healthcare Operations” polege {dat 7) (citingMcNeil Dep,
Ex. 11 (“Need to Know Determination”), Ex. 12J8es & Disclosures of PHI for Treatment,
Payment, and Healthcare Operations'Benn’s Need to Know Determination provides that
“when accessing, using, disclosing, or requesting PHI, [Hospital of the Uiywefrsi
Pennsylvania/Clinical Practices of the University of Pennsylvania]faad members must
make reasonable efforts to limit PHI to the minimum necessary to accomplisketicketh

purposes of the access, use, disclosure or request.” (Need to Know Determination at 1.)

1 Carey supervisethree patient service coordinators, one team lead, and nineteen PSAs. (Caay9ép32,
47.) Sixteen of the individuals Carsupervises are African American, one is Indian, four are Hispanic, anaréw
Caucasian. Jee idat 1116, 32, 47.)



Likewise, the Uses and Disclosures of PHI for Treatment, Payment, artiddealOperations
states that[PHI] will be used and disclosed in a manner that respects a patient’s rigiviaioypr
and in accordance withIFAA and HITECH privacy regulations and applicable lawdJsds &
Disclosures of PHI for Treatment, Payment, and Healthcare Operations at 1.)

Penn also maintains a “Professional Image Policy” that employees of thédgadio
Department must adhere to. (Def.’s Mem. Law Supp. Mot. Summsée glsdJniv. of Pa.
Health Sys. New Employee Dep’t Orientation Checkligitle Professional Image Policy
prohibits, among other things, extreme hair color, as much &fSAgosition is patienfacing.
(Id.) Thedress code for the PSA position was specifically reviewed with McNeil upon her
transfer. Id.)

2. McNeil's Performance as a PSA

McNeil started her new position as a PSA on September 11, 2017. (Pl.’s Br. Opp’'n
Def.’s Mot. Summ. J. 9.) On October 1817, Carey issued to McNeil a performance status
letter detailing numerous ways in which McNeil was failing to meet the expectatiarBIA.
(McNeil Dep., Ex. 27t 1) The letter was designed to “summarize [McNeil and Carey’s]
discussion of [McNeil'sfailure to meet the nenperational expectations of a PSAId.) The
letter provided the following ways in which McNeil was not meeting theopmrational aspects
of a PSA:

e Professionalism and standards of conduct performance
expectations

e [lInteractswith colleagues in a condescending manner

o Ex. Publicly asking a colleague “why aren’t you the
Lead” in the presence of the Lead

e Frequent public announcements that challenge the positive
work environment



o Ex. Constantly saying “let me keep my mouth shut,
that’s why | got in trouble down town”

e Ineffective communications
o Ex. [F]ailed to take an appropriate message from a
telephone call for the Supervisor, eypu informed me
that “some man” called for me and was unable to
provide me with anynformationregarding the call

e Failing to seek appropriate clarity when you were unsure of a
directive, e.g., removing the hand sanitizer from the desk tops

e Professional appearance
o As you are aware, it is critical that we support a
professional image at all times.This includes our
uniforms and accessories
= During a discussion regarding the uniform
sweater, you removed it; however, at a later
time, you put the sweater back on while you
were working
= After a discussion we had regarding the
inappropriate earrings, you removed them,;
however, after | departed from the work
location, you put them back on while you were
still at your desk
(Id.) The letter concluded by stating that “[a]ny additional performance ekedieis or your
failure to demonstrate a successaudl of performance . . . may result in the conclusion of the
introductory period and termination of your employmentd. &t 2.) McNeil sent a lengthy
email in response in which she admitted much of the conduct. (Def.’s Mem. Law Supp. Mot.
Summ. J. 9Ex. P.)
On approximately December 27, 2017, McNeil again failed to conform to one of Penn’s

policies. (Def.’s Mem. Law Supp. Mot. Summ. J. 10; Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 14.)

Wendy Metz (“Metz”), an Associate Director in the RRCO departnodrgerved McNeil with



blue hair, which violated the department’s Professional Image Policy. M. Law Supp.
Mot. Summ. J. 10; Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 1Mtz took a picture of McNell
with the blue hair to confirm with Human Resources and Kesner that the issue should be
addressed. (Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 14, Ex. F (“Metz Dep.”) at 98K&Zner
confirmed the blue hair violated the Professional Image Policy and told Metzrikaded to be
addressed. (Metz Dep. 88-99.) Kesner directed Metz to “follow the policy, which would be to
let [McNeil] know that it was in violation and to send her home and have it corrected &le¢ore
returned to work.” Ifl. at 101.) Metz prepared an interoffice memorandum and spoke with
McNeil about the issue.ld. at 103; Def.’s Mem. Law Supp. Mot. Summ. J., Ex. U (“December
28, 2017 Interoffice Memorandum”).) The interoffice memorandum provided, in part:

As part of your department orientation, on September 19, 2017, the

Radiology Professional Image Policy was reviewed with you, and

was rereviewed on additional occasions afterwards. As noted in

the Professional Image Policy, extreme hair colors are

unacceptable. Reporting to work with blue hair challenges the
Professional Image Polf and performance expectations.

* * *

Please know that your operational performance remains acceptable
at this time; however, your overall performance continues to be
unacceptable at this time.

* * *

As you are aware, during your Introductory Period, if you continue
to fail to meet the required expectations of the overall role, you
will be notified of not meeting expectations of the positions, which
could result in the termination of your employment.
(December 28, 2017 Interoffice Memorandum.)
OnJanuary 8, 201& Penn employe®atient H went to the Radiology Reception at

Penn’s Perelman Center fommmmogramappointment. (Def.’s Mem. Law Supp. Mot. Summ.



J. 11 Ex. V (“Patient H Dep.”) at 1 l.’s Br. Opp’n Def.’s Mot. Summ. J. 29NicNeil and
Patient H are first cousinsPI(’s Br. Opp’n Def.’s Mot. Summ. J. 29When Patient H arrived
at the reception arel|cNeil called Patient H over to her station out of turn. (McNeil Dep. at
133.) At her deposition, Patient H teséfl that “\[McNel] said hi, | said hi. | guess she
registered me. | don’t know what she did, but she asked me was | here for — she %aid, you
here for your pelvic, something else that | wasn’t there for.” (Patidp] at 22.)Patient H
thencompleted some papervkoand was called for her appointmenid. @t 24.)

Although Patient H went to Penn on January 8, 2018 for a mammogram appointment, she
did have an appointment scheduled later that month for a pelvic eidmat Z9.) Patient H
testified that her ireraction with McNeil was “uncomfortable” because Patient H “came for a
mammogram but [McNeil] asked me was | there for my pelvic. | wasn’t therkdor kwas
uncomfortable with that.” 1. at 28.) She described the situation as “touchy,” as her pelvic
exam related to a cancer scarkl. &t 29.) She further testified that she would have a problem if
McNeil looked through her medical file because she “wouldn’t want [her] yamgimbers to
know [her] personal business as far as, you know, what's going on with me. | think that’s
personal.” [d. at 32.)

On January 10, 201B8atient H wenaind spoke witiAndreaMathis (“Mathis”), an
African Americanwomanwho is the Human Relations, Employee Relations and Retention
Specialist responsible for the Radiology Department at Penn. (Def.’s MewSupp. Mot.
Summ. J. 4, Ex. H ("Mathis Dep.”) at%) Patient H went to Mathis-personasking for her
medical reords to be sealedP#tient H Depat 36-38; Mathis Dep. at 9&ee alsdef.’s Mem.
Law Supp. Mot. Summ. J., Ex. W (“January 10, 2018 Mathis EmaiPadient H wanted her

medical records sealed because she has “family members that work [at Peshea(felf]



uncomfortable and [she] just wanted [her] records sealed.” (Patient HIC3&p) aAlthough she
did not specifically express to Mathis that McNeil did anything wrong, sidetéd [Mathis],
you know, [McNeil] asked about one thing when | wim something else, so that's why |
wanted my records sealed; | did say thatd.)(

Mathis promptly sent an email to Hesss, Karen Haugh, and Karen Anderson
(“Anderson”), Penn’s Privacy Officer, explaining, in part:

This morning around 11:45 [a.m3gn employee [Patient H] came
into HR (Ground Gates) and shared the following:

e She went to Ground Perelman for a mammogram

e While being registered, the Patient Service Associate (PSA),
Scharletta [McNeil], stated to her, “you’re getting a US vaginal”

e This statement made Patient H uncomfortable and feel that her
“personal information was looked at” and “it (the US vaginal) had
nothing to do with [Patient H] getting a mammogram”

o Patient H shared with me that she is having cancer ruled out

and felt that hegetting a mammogram has nothing to do with
getting another type of screening.

* * *

e Patient H shared that she is not comfortable going there in the
future.

Could | please request an access report and investigation on
Scharletta McNeil’'s accessThank you.

(January 10, 2018 Mathis Email.) Anderson responded, stating that she took screenshots
documenting McNeil's access of Patient H's health information and that it @od@gpropriate
for her job role.” (Def.’s Mem. Law Supp. Mot. Summ.EK, X.) Anderson further wrote that

McNeil’s “verbal questions about the pelvic US and loud questioning at the desk [was] a



concern,” and requested that Mathis follow-up with her regarding Mathis’ inteofi®&cNeil.

(Id.) RegardingAnderson’scomment that it appeared McNeil’s access of Patient H’'s health
information appeared appropriate for her job refee determinednly that it was appropriate for
a PSA to have access to the information McNeil accessed in Patient H's medical (Badid
Mem. Law Supp. Mot. Summ. J., Ex. Y (Anderson Decl.) § 7.) Anderson “did not determine
whether it was appropriate for [McNeil] to access the information she accesbed in
complaining patient’s medical record at the time [McNeil] accessed the infonyidtd. { 8), as
that was “an operational question to be determined by someone familiar widyigteation
process, not [her],"d. 1 9).

Mathis asked Kesner to assist in the investigation. (Mathis Dep. at 10R€shgr
helpedMathis gain an understanding of the patient registration process and ran an audit to show
the amount of time McNeil was in Patient H's medical file and what information was viewed
(Def.’s Mem. Law. Supp. Mot. Summ. J. 14, Ex. AA.) Kesner confirmed, among othgs thi
that: (1) the audit showed McNeil accessed the pelvic exBormation on January 4, 2018,
which was several days before Patient H's mammogram appoirtr(®@rthere was no need for
McNeil to access the petvexam appointment because the appointment kneesdy scheduled;
(3) McNeil accessed Patient H's palexamappointment for a second time on the day of the
mammogram appointment; and (4) Patient H’s information was accessed for eigtesnoin
the date of her mammogram appointment, whereas it takes only two minutes toeclear pr
registered appointmentsld ()

On January 11, 2018, Mathis and Kesner met with McNeil to discuss the matter. (Def.’s
Mem. Law Supp. Mot. Summ. J. 15; Pl.’s Br. Opp’n Def.’s Mot. Summ. J.@tNeil was

given a laptop, anlesner asked hd¢o go through the process that should be followed when a

2\We again note thaatient H's pelvic exam was sometiafterher mammogram appointment.



patientarrivesat the reception aregDef.’s Mem. Law Supp. Mot. Summ. J. 15; Pl.’s Br. Opp’n
Def.’s Mot. Summ. J. 31.) McNeil showed Mathis and Kesner the steps that normally would be
followed. McNeil was also asked why sheregistered Patient H, who had been “previously
registered days before by another PSA, and she couldn’t answer that questiahis Déa. at
105-106.)

After the meeting between McNeil, Mathis, and KesiMathis spoke with Carey for an
evaluation of McNeil's performanceld( at 111.) When asked whether she expressed an
opinion regarding whether McNeil should be terminated, Carey testified thadt &point, |
really wanted to end the relationship, if you want to know the truth, so | was onboard for
whatever they decided.” (Carey Dep. at 111.)

Mathisultimately concludedhat McNeil violated Penn’s policies becaldeNeil
accessed parts of Patient H's medical file that she should not Hdvat 109.) Mathis provided
a letterdated January 15, 20£8nfirming the results of the investigation, which stated “ttinet
investigatiorhas concluded and could not confirm the allegation of your public disclosure of the
patient’s scheduled radiology pextures; however, performance deficiencies were confirmed.
More specifically, you failed to follow the proper procedures and protocols #stésréo patient
registering. (Def.’s Mem. Law Supp. Mot. Summ. J., BBB.) McNeil was provided with a
termination letter from Carey bearing the same date, which provided:

On January 10, 2018, a complaint was filed in Human Resources
regarding a patient’s experience while checking in on January 8,
2018. Based on the complaint, an investigation began and has
since concluded. The investigation confirmed performance

deficiencies that challenge the patient registration process and
procedures. In addition, the investigation confirmed that you have
failed to perform as reasonablypected. We have had previous

discussions regarding consistently meeting the standards and
expectations of a Patient Service Associate, to no avail.

10



Based on the above, it has been determined that continued

monitoring and evaluation is not beneficial. response, your

employment with the Hospital of the University of Pennsylvania is

being terminated effective January 15, 2018 with an ineligible for

rehire status.
(McNeil Dep., Ex. 13.)

3. McNeil's Complaints of Race Discrimination

At her deposition, McNeil testified that she first complained of race discrimimitio
Smith and Kesner in March or April 2016. (McNeil Dep. at 24.) She stated that she wgas bein
treated differently than her white colleagues, but she could not testify abagpemifics and did
not remember any other part of the conversatidoh.a 25.) McNeil also testified that she
complained of discrimination in late 20ile at a meeting withnn Costello(*Costello”),
Smith, Kesner, and Metz.(d. at 2930) In that meeting, McNeil explained that she felt she
was being treated differently than her white colleagues based on her abesrgaKesner’s
and Metz’s interactions with white employees compared to their interactionsewittifi.’s Br.
Opp’n Def.’s Mot. Summ. J. 18.)
In May 2017, McNeil complained about race discrimination in a meeting with Kesner

Metz, and Oliva. Ifl.) During that meeting, McNeil was informed about the transitioning of
some of her duties and expressed concerns about duties being taken away frdan) hShe (
testified at her deposition that she noticed her white colleagues were notrbated in the

same manner and asked, “are you treating me differently becaus€k?’b (d.) Kesner then

ended the meetingld()

3 Costello is the Corporate Director of the University of Pennsylvaniaii8gktem Radiology. (Def.’s Mem. Law
Supp. Mot. Summ. J. 3, Ex. D (“Costello Dep.”) at 7.)

11



During her time as an administrative assistiiegner told McNeito request permission
from herbefore requesting any money from co-workers for various activitiesnekegote in
an email to McNeijlstating:

While | understand your sympathies and desire to help folks, we
cannot selective [sic] choose when to do these, and cannot do them
with only a limited number of the staff. | realize you have a large
heart and want to help everyone, but please understand that
because of your role, these campaigns are viewed as a direct
reflection of both my personal and professional wishes and sets an
undesired precedence and air of preferential treatment. For this
reason, | ask that we stick to our history of collecting funds for
funeral flowers for immediate falg members and staff,
weddings, and births, when appropriate, and after we discuss it.
ask that you talk to me before doing any type of funds gathering or
discussing/campaigning for things, such as the plans for the
holiday events. Even the collectimf money for things like
lunches, lottery, etc. can be tricky.
(McNeil Dep., Ex. 16.)Nevertheless, McNeil idune 2017 received herst written warning
from Olivafor sending an email to staff requesting money for a graduation gift. (VoNgi,
Ex. 25.) McNeil's email “resulted in the staff reaching ouf kKesne] regarding the request for
monetary collections, confusion and frustrationd.)(

McNeil submitted an appeal of the June 2017 discipline. (Def.’s Mem. Law Supp. Mot.
Summ. J., ExCC.) In her typed appeal, McNaiid not deny that she solicited money for a
graduation gift for a colleague, but rather staked other employees have done similar things
without reprimand. 1(l.) She further statk “[m]y concern is, is it because I'm black.Td()
Costello conducted a review of tiveitten warning anchaddiscussions with McNeil and Oliva
about it. (Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 20.) McNeil complained to Costellotbdek

like she was being targeted because of he, i@ed Costello responded by stating, “no, no

Scharletta, we don’t say those type [sic] of things around here.” (McNeil D&p.)&@n
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August 25, 2017, Costello upheld the first written warning. (Def.’s Mem. Law Supp. Mot.
Summ. J. 19.)

On June 27, 2017, McNeil sent an email to Ralph Mulleref Executive Officer of the
University of Pennsylvania Health Systeraquestig review of her first written warning. (Pl.’s
Br. Opp’n Def.’s Mot. Summ. J., Ex. FF.) The email is long and contains many complaints
about her employment at Penn. The only reference to her race is when shelwrasetotd
that it was unbelievable that | was hired because | was blalk)” Although McNeil
complained about the way she was treated at Penn, she did not atttibbir race. $ee id).
Muller forwarded the email to Human Resources. (Def.’s Mem. Law Supp. MotnSiir21.)
Mathis spoke with McNeil about the situation, at which the latter spoke about htenwrit
warning and the walletz and Kesneaddressed and corrected her performanick) Mathis
raised the topic of McNeil's comment regarding race, and McNeil stateasibacause she
believed her work was being scrutinized and the manner in which work was given to her.
(Mathis Dep. at 126-28.Mathis did not consider McNeil’'s complaint to be one of race
discrimination. [d. at 124.)

When McNeil was sent home on December 28, 2017 for having blue hair, she said to
Metz that it felt like Metz was targeting her because of her race. (McHpil& 34.) Metz said
“whatever,” and told McNeil to “just go home and we’ll call you in a couple of dafjd.)
McNeil also claims she complained to Mathis in late December 2017 about this. addvat
147, 168.)

4. McNeil's Disclosure of Her Mental Health Conditions and Use of
FMLA Leave

McNeil has been suffering from anxiety and depression since the spring of B01&. (

Br. Opp’n Def.’s Mot. Summ. J. 24.) At her deposition, she testified she let Kesner know in

13



May 2017 about her health conditions, andisfamedCostello, Mathis, and Carey about them
in summer 2017.1q. at 13031, 176-77.) The only manner in whibftNeil testified that she
thought Penn discriminated against her based on her health conditions wiihinatvould say
things to me of me being emotional and of me being paranoid. They knew | had anxiety, and
depression, and stress disorder. . . . it seemed to me they were using words that nioéy$ed
before. Other than that, that was it.” (McNeil Dep. at 129-30.)

McNeil took approved FMLA leave in March, July, and August 2017, and intermittently
throughout the fall of 2017. (Def.’s Mem. Law Supp. Mot. Summ. J. @2.)January 3, 2018,
she again requested FMLA leave. (Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 26.)

B. Procedural History

McNeil filed a fourcount Complaint in this Court following her fulfillment of all
jurisdictional prerequisites. The Complaint contains the following countsdiscemination
and retaliation in violation of 42 U.S.C. § 1981 (Count I); race discrimination and retaiiti
violation of Title VII (Count II); disability discrimination and retaliation in violatiohthe ADA
(Count Ill); and interference and retaliation in violation of the FMLA (Count IV)

Il. LEGAL STANDAR D

Fedeal Rule of Civil Procedure 56)atatestiat summary judgment is proper “if the
movant shows that there is no genuine dispute as to any material fact and the snentited
to judgment as a matter of ldwFed. R. Civ. P. 5@&). The Court asks “whether the evidence
presents a sufficient disagreement to require submission to the jury or ehetbee party
must prevail as a matter of lawAnderson v. Liberty Lobby, Ine&t77 U.S. 242, 251-52 (1986).
The moving party has the initial burden of informing the court of the basis for the motion and

identifying those portions of the record that demonstrate the absence of megdisputef
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material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). “A fact is material if it could
affect the outcome of the suit after applying the substantive law. Further, a cispute
material fact must be ‘genuine,’ i.e., the evidence must be such ‘that a reagonatdeld
return a verdict in favor of the non-moving partyCompton v. Nat'| League of Prof'| Baseball
Clubs 995 F. Supp. 554, 561 n.14 (E.D. Pa. 1998) (quadiingrty Lobby 477 U.S. at 255).
Summary judgment must be granted “against a party who fails to make a showing
sufficient to establish the existence of an element essential to thas gasg, and on which that
party will bear the burden of proof at trialCelotex 477 U.S. at 322. Once the moving party
has produced evidence in support of summary judgment, the non-moving party must go beyond
the allegations set forth in its pleadings and counter with evidence that prepeaific facts
showing that there is a genuine issuetfiat.” See Big Apple BMW, Inc. v. BMW of N. Am.,
Inc., 974 F.2d 1358, 1362-63 (3d Cir. 1992). “More than a mere scintilla of evidence in its
favor’” must be presented by the non-moving party in order to overcome a summaryrjudgme
motion. Tziatziosv. United Statesl64 F.R.D. 410, 411-12 (E.D. Pa. 1996). If the court
determines there are no genuthgputesof material fact, then summary judgment will be
granted.Celotex 477 U.S. at 322.
1. DISCUSSION

A. Section 1981 and Title VII (Race Discrimination and Retaliation), the AB
(Discrimination and Retaliation), and the FMLA (Retaliation)

McNeil’s various claims of discrimination and retaliation are all subject to thiida
McDonnell Douglasurdenshifting analysis.First, the plaintiff must establisbprima facie
case.See Stewart v. Rutgerk20 F.3d 426, 432 (3d Cir. 1997) (citation omitteddithe plaintiff
establishes a prima facie case, the burden then shifts to the employer toathbe duverse

employment action was taken for a legitimate, nondiscriminatory re&smid. “The burden
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then falls upon the plaintiff to prove that theriployets proffered reason [for the employment
action] was not the true reason for the decision but was instead pretextualld. (alteration in
original) (ellipses in original{quotingSt. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 508
(1993)).

Penn presents strong argumehtt McNeil fails to satisfy her prima facie case of her
discrimination claims unddy 1981, Title VII, and the ADA, and her retaliation claims under 8
1981, Title VII, the ADA, and the FMLAHowever, aftecareful review dthe record in this
matter, the Court concludes that Penn has offered a legitimate, nondiscriynieasan for
McNeil’s terminatior—her violation of patient privacy and other performance concerns—and
that McNeil cannot show Penn'’s reasopristextual The Court will therefore assume, without
deciding, that McNeil has satisfied her prima facie case on all claims subcbDtmnell
Douglas and will limit its analysis as to McNeil's arguments regarding pretext.

In a discrimination claim, once the employer has come forward with a legitimate,
nondiscriminatory reasdior the adverse employment action, the plaintiff “must point to some
evidence, direct or circumstantial, from which a factfinder could reasogdiy (1) disbelieve
the emplogr’s articulated legitimate reasons; or (2) believe that an invidious discriminatory
reason was more likely than not a motivating or mheitrgative cause of the employefction’”
Fuentes v. Perski&2 F.3d 759, 764 (3d Cir. 1994). Under the first prong oFtlentes
analysis, the plaintiff “must demonstrate such weaknesses, implausibifiiessistencies,
incoheencies, or contradictions in the emplogeproffered legitimate reasons for its actions that
a reasonable factfinder could rationally fitiem unworthy of credenceKeller v. Orix Credit
Alliance, Inc, 130 F.3d 1101, 1108-09 (3d Cir. 1997) (quofiugntes 32 F.3d at 764). Under

the secondruentesprong, the plaintiff fust identify evidence in hsummary judgment record
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that ‘allows the fact finder to infer that discrimination was more likely than nottiaatiog or
determinative cause of the adverse employment actidd. {quotingFuentes 32 F.3d at 762).
Similarly, the pretext step in a retaliation case requires the pldiotifbnvince the factfinder
both that the employer’s proffered explanation was false, and that retaliaisoimevreal reason
for the adverse employment actiorMoore v. City of Philg.461 F.3d 331, 342 (3d Cir. 2006)
(quotingKrouse v. Am. Sterilize€o. 126 F.3d 494, 500-01 (3d Cir. 1997)).

McNeil provides a lengthy lisif ways in which she argues the evidence in this case
shows pretext. Only three of her arguments relate to her terminatione@gdlhconsistencies
regarding who made the deadsito termination her employment; @)egedinconsistent
reasons fohertermination; and (3) alleged factual disputes regarding her interaction with
Patient H. (Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 51-56.) As discussed below, the Court
concludes that none of her arguments would allow a factfinder to belie\Retas legitimate,
nondiscriminatory reason for her termination is pretextual.

McNeil argues that the record contains inconsistencies regarding whoheatkzision
to terminateher employmen She points to Penn’s written discovery, which provides that
“Andrea Mathis and Antoinette Carey participated in some way in the decisiominats
Plaintiff's employment with Defendant.” (Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 53NN at
3.) WhenCarey was asked at her deposition about who made the decision to fire McNeil, Carey
testified thait was Mathis. (Carey Dep. at 107.) When Mathis was asked the same question
during her deposition, she stated that “[Antoinette] Carey decided to end the introghectody
We talked about it, we collaborated.” (Mathis Dep. at 87.) During Costello’s tieppshe
testified that Mathispoke to her about what should happen regarding McNeil's employment,

and they came to a consensus that McNeil should be terminated. (Costello Dep. at 86-87.)
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McNeil argues that these alleged inconsistencies are “Defendant’s efforetrougothe real
decisionmakers.” (Pl.’s Br. Opp’n Def.’s Mot. Summ. J. 54.)

We see no effort on the part of Penn to cover-upldogssionmakers regarding McNeil’s
termination. The fact that Carey said Mathis made the decision to end McNeil'syerapto
and Mathis saidhe opposite, in no way undermines Penn’s written discovery response that both
participated in the decision. Mathis conducted an investigation into whether Modaied
patient privacy and asked Carey what her thoughts were about &hchiedl’'s employment, to
which Carey replied thait that “point[she]really wanted to end the relationsfigCarey Dep.
at 111.) While Mathis may have had a discussion with Costello regarding McNeil's
employmentjt does nothing to suggest that Pevasattemptinglo conceal who the real
decisionmakers were.

McNeil also argues there is evidence of pretext because Pesatlagh inconsistent
reasons for her termination. In her deposition, she testified Mathis told hdretwatly reason
she was terminated wé&xr violating Patient H’s chart. (McNeil Dep. at 18 Mathis’
testimony on this issue is slightly ambiguous. She first statedtibatid not consider McNeil’s
disciplinary history or any performance reviews in making the decisiterrtanate her
enmployment. (Mathis Dep. at 91.) But when asked whether she reviewed any documments i
determining whether McNeil should be terminated, she testified that “[[Camdyl went through
the performance history as a PSA since [McNeil] joined their team, the isatishe¢hwvas
having, the discussion [Carey] had with herd.) Costello testified that she and Mathis “would
have considered everything,” including prior discussions with McNeil and docunoaraaibut

her performance in her new role as a PSA.s{€ltw Dep. at 103.)
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We see no genuine dispute of material fact that would preclude summary judgment in
favor of Penn. After outlining that an investigation took place that confirmed a orofati
patient privacy, McNeil’s termination letter provideatHshe and Carey] have had previous
discussions regarding consistently meeting the standards and expsaatadpatient Service
Associate, to no avail.” (McNeil Dep., Ex. 138k outlined in the termination lettév|cNeil’s
prior performance deficiecies and the Patient H incident were clearly contemplated when
Mathis and Carey made the decision to end McNeil's employnmidate importantly, McNeil’s
argument about inconsistent reasons for her termination, like her argument aboustecoies
about who made the decision to terminate her, in no way underR@ness legitimate reason
for her termination: that a patient complained to Mathis asking for her recdndssealed, and
an ensuing investigation that confirmed McNeil accessed parts cétieats chart without
having any reason to do sWicNeil also fails to address anything wrong with the issuance of
Carey’s October 2017 letter beer. Therefore, McNeil's pretext argument about there being
inconsistent reasons for her termination fails.

McNeil also claims there are factual disputes about her interaction with Patieatt H th
preclude summary judgment. In particukstre claims in hdorief, without any citation to the
record, that Mathis testified that Patient H made a “complaint” about her, butdimés to
Patient H’'s deposition testimony disclaiming that Patienmadle & complaint’ (PI.’s Br.

Opp’n Def.’s Mot. Summ. J. 55.) dnically, it was McNeil's counsel who characterized Patient
H’s interaction with McNeil as a “complaint."Se€eMathis Dep. 94) (“Q: To whom did [Patient
H] make the complaint? A: To me.”McNeil further points to the fact that Patient H never told
Mathis that McNeil had gone into her medical records, (Patient H Dep. ,avdé)eas Mathis

testified to the contrary, (Mathis Dep. at 95-96).
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McNeil’'s argument about Patient H’s interaction with McNwitl Mathis does nothing to
preclude summary judgment in favor of Penn. First, regardless of whiethateraction is
labeled a “complaint,” the fact remains that Patient H went to Human Resourceslstaus
wanted her records sealed, as she did not “want [her] family members to know [senggber
business as far as, you know, what’s going on with me.” (Patient H Dep. at 32}, IRd#ient
H specifically testifiedhat she felt uncomfortable atmld Mathis that “[McNeil] asked about
one thing when [she] went for something else, so that's why [she¢d/@imdr] records sealed.”
(Id. at 38.)

Moreover, regardless of whether Patient H told Mathis that McNeil hadigimnleer
medical records, it remains undisputed that Patient H's conversation with Maimigstpd an
investigation into McNeil’s patierdccess, which confirmed McNeil had accessed parts of
Patient H's medical records witio reason to do so. Significantly, none of McNeil’s pretext
arguments concern the investigation into &mress of Patient H’'s medical recor@&he simply
cannot dispute that the investigation confirmed she inappropriately accestied! iméormation
related to a different appointmendm thatwhich Patient H presented on January 8, 2018.
Accordingly, she cannot show that Penn’s legitimate, nondiscriminatory readuoer f
termination ispretextual, and summary judgment in favor of Penn is warranted on all of her
discrimination and retaliation claims.

B. FMLA Interference

Penn also movedsr summary judgment on McNeil's FMLA interference clai.
plaintiff must establish the following elements to make a claim of FMLA interéeren

(1) he or she was an eligible employee under the FMLA; (2) the
defendant was an employer subject to the FMLAéquirements;

(3) the plaintiff was entitled to FMLA leave; (4) the plaintiff gave
notice to the defendant of his or her intention to take FMLA leave;
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and (5) the plaintiff was denied benefits to which he or she was
entitled under the FMLA.

Capps v. Mondelez Glob., L1.847 F.3d 144, 155 (3d Cir. 2017) (quotiRgss v. Gilhuly755

F.3d 185, 191-92 (3d Cir. 2014)Penn argues that summary judgment is warranted on McNeil's
FMLA interference claim becau#es merely a restatement of her FMLA retaba claim.

(Def.’s Mem. Law. Supp. Mot. Summ. J. 48.) Additionally, Penn argues that surjudgment

is appropriate because McNeil would have been terminated regardless of hdrfoedtd&A

leave. [d. at 4849.) McNeil’s opposition brief, which spans seventy-one pages, provides
absolutely no response in opposition. Nevertheless, we agree with Penn and granaiysumm
judgment on McNeil's FMLA interference claim.

The basis of McNeil'$MLA interferenceand retaliatiorclaimsress on her request for
FMLA leave on January 3, 2018, and her termination on January 15, Z8d& ofmpl. 1 36.)
However,courts have held that dismissal of an interference claim is appropriate \ehgante
facts provide the premise for a retaliation laiSeeBeese v. Meridian Health Sysc., No. 11-
7505, 2014 WL 3519124, at *9 (D.N.J. July 16, 2014) (“Moreover, appellate courts have
affirmed dismissal of an FMLA interference claim where it is based on the sas\eafadtthus
duplicative of, a sepat@y asserted FMLA retaliation claify. Yamamoto v. Panasonic Corp. of
N. Am, No. 12-2352, 2013 WL 3356214, at *11 (D.N.J. July 2, 2@QI3]he interference and
retaliation claims at issue here are redundémieed, the premise of both claims is that
Defendant wrongfully terminated Plaintiff when she returned from FMdaké. As Plaintiff s
retaliation and interference claims are duplicative, it is appropriate to dismistehd lgciting
Lichtenstein v. Univ. of Pittsburgh Med. C#91 F.3d 294, 312 n.25 (3d Cir. 201 28)chison v.
Sears 666 F. Supp. 2d 477, 489 (E.D. Pa. 2008)chison’s interference claim is identical to

his retaliation claim, and premised on the same allegation that Sears toole avplsyment
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action against him becauke requested FMLA leave.”Because McNeil’s interference claim is
nothing more than a restatement of her retaliation claim, we grant Penn sujonhgangnt on
the former?

Penn is also entitled to summary judgment on McNeil’s interference claim beteuse
would have been terminated regardless of her refpreBMLA leave. See Krutzig v. Pulte
Home Corp. 602 F.3d 1231, 1236 (11th Cir. 2010) (adopting the view of other Courts of
Appeals and concluding thah® right to commence FMLA leave is not albge) and that an
employee can be dismissed, preventing her from exercising heraighiimence FMLA leave,
without thereby violating the FMLA, if the employee would have been dismissedlesgof
any request for FMLA leave”)The undisputed evidence shows that Penn would have
terminatedvicNeil’'s employmentegardless of her January 3, 2018 request for FMLA leave, as
the investigation into her access of Patient H's medical information confirreeddated the
patient registration process. Accordingly, Penn is entitled to summary judgmbeat FMLA
interference clain?.

V. CONCLUSION
For the reasons set forth above, Penn’s Motion for Summary Judgment is §ranted.

An appropriate Order follows.

4 McNeil alsotestified at her deposition that she was not denied any FMLA to whichahentitled. (McNeil
Dep. at 116.)

5 Penn also moves for summary judgmenaahaim of hostile work environment. While McNeil’s briefing

provides vague references to a hostile work environment, her Coirghd&is not contain such a cause of action, and
she provides absolutely no response to Peamglsment.Accordingly, to the ebent McNeilis pursuing a claim of
hostile work environment, summary judgment is also granted to Penn.

8 Penn requests oral argument on its Motion for Summary JudgmeatCdurt denies its request, as the Motion
can be adjudicated based on the fully developed factual record.
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