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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOSE ENRIQUE CASTILLO CHAIDEZ,

Plaintiff, : CIVIL ACTION
V. : No. 18-1837
CARL HEMPHILL, ET AL.
Defendants.
McHUGH, J. NOVEMBER 15, 2019
MEMORANDUM

This is a caseooted in allegations of labor trafficking where the issue presently before
the Court is whether a release between the parties bars the Plaintiff's claisnsy@enforceable
on grounds of unconscionability. Plaintiff Jose Enrique Castillo Chaidez, a Mexati@anal,
has suedinder the Trafficking Victims Protection Act (TVPA), 18 U.S.C. 88 1581-97, and the
corresponding Pennsylvania anti-human trafficking law, known as Act 105, 18 Pa. C.S. 88 3001-
721 Hewas recruited by Defendant Carl Hemphill to work for his trucking comgaygh
the H2B temporary guestvorker visa programCastilloalleges that, in the course of his
employment, Defendants Carl and Mariana Hemphstreatechim by directing him to
undertake activities thatentwell beyondthe £ope of his agreed upgob responsibilities,
wrongfully withholding money thatewas entitled tolodginghim in overcrowded and
unsanitary housing, and threatening him with arrest and permanent expulsion frofaBhe H
program if he refused tacquiesceo these conditionsln their Motion for Summary Judgment,

Defendand do notaddresshe merits of Castillo’allegations, but rathenake twothreshold

I Plaintiff also bringsontract claimsnd claimsunderstate andederalempbyment lawand consumer protection
statutes
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arguments (1) that Castillo’s claimsgainst Carl Hemphill and KAH Transpori@® barred by
a mutual release agreement signechgtillo and Carl Hemphilinonths after the end of their
employment relationshj@mand (2) thaCastillo has not demonstrated a sufficient factual basis to
support a finding of liability foMariana Hemphilor the otheHemphill business entities
Looking at the record in the light most favorableCstillo, the non-moving party, | find
that there argenuine disputesf material fact as to whether the mutual release agreement is
enforceabldecause of urmmscionability. Furthermore, there are genuine disputes of material
fact as to whether the related Hemphitid corporat®efendants may be liable for the harms
alleged by Castillo Defendarg’ Motion will be deniecaccordingly.

l. Relevant Background

Carl Hemphillexercises control over number oEompaniesnvolved in landscaping,
with an emphasis on the sale and transportation of milcasecompanies all operate out of
one shared address, 1720 South State Road, Upper DarbgaPlAdemphill is thesole owner
of KAH TransportesPresident of Operations of Three Seasandan officer at Delco Mulch
and SupphandMJC Labor Solutions. C. Hemphill Depati29:13-17, 30:2-6, 33:15-2B).’s
Ex. 3,ECF 293. Mariana Hemphilis the owner of Three Seasons but does budget
reconciliations for albf the above companie€. HemphillDep.I at 30:7-1Q Ma. Hemphill
Dep.58:19-59:4, Pl.’s Ex. 1 ECF 293. Gabriela Orozco is employed by all four companies as
an office manager, and all foaompaniesise the same phone number aretlit card. Orozco
Dep. 34:3-13, 115:19-24, 123:10-22, Pl.’'s EXE@F 293. One of those companies, KAH
Transportes, hauls mulch on behalftefcustomerswhich include some of the other companies
managed by Carl Hemphikuch as Delco Mulch. C. HempHiep.l at37:10-39:16.

In 2015,Carl Hemphillsuccessfully applied for three-2B visas in order to hire

temporary guest workers to be employeAH. C. Hemphill Dep. bt 126:7-10. Carl



Hemphilltravelled toCuliacan inSinaloa, Mexico in early 2015 to recruit workers to fill the
positions. C. Hemphill Dep. bt 126:19-127:3.While in SinaloaCarl Hemphillmet Castilloat
a job fair and offezd him one of the open positions at KAtthich Castillo acceptedC.
Hemphill Dep. lat126:16-17Pl.’s Dep 11:17-22, Pl.’s Ex. IECF 293.

Tensions between the parties began shortly after Castillo was hired at.tlesfstillo’s
purported understanding after the job fair was that he would be flown by the Defendhats to t
United Stateshortly after he received his visa, which he was able to obtain on March 10, 2015,
and that his contract would begin on March 5, 2015. Compl, BE®B 2 C. Hemphill Dep. ht
136:20-137:7, 140:24-141:13; Pl.’s Ex. 4, ECF 29FBere wasiltimately overamonthiong
gap between Castillsecuring his visa, however, and Defendants’ arranging his flight to the
United States, leadin@astillo to take out loans to cover his living experieeshe interim
period? Defendants ultimately secured a flight for Mr. Castillo into the United Saatiesng
on April 19, 2015. Pl.’s Ex. 10, ECF 29-3.

Upon arriving at Philadelphia International Airport, Castillo was picked up by Ca
Hemphill and taken to KAH’s headquarters at 1720 South State FRezslillo alleges that
Mariana Hemphilwas there andonfiscated his passpovthen his Social Securisard arrived
days later, the Employer Defendants allegéuwdilg on to that as well.Pl.’s Dep. 84:6-19, 85:2-

9. Castillo did not receive his first paycheck for nearly a month into the job, furthergplam

2The parties dispute whether Carl Hemphill offered to pay for Castilidaato the United States, though both
Mariana Hemphill, Carl's wife and business partner, and Gabriela Oraze@f&arl’'s employees, testifighat
Carl's businesses would routinely pay for guest workers’ tratespmt from abroad Orozco Dep. 1473-148:2;
Ma. Hemphill Dep. 82:226. Defendants deducted the cost of airfare from Castillo’s walgk's. Ex. 21 at 000003,
5, ECF 294; C. Hempiil Dep. | at 191:19192:13.

3 The parties dispute whetheeteconfiscatiors occurred. Both Mariana Hemphill and Gabriela Orozco deny it.



in debt* When he finally did receivieis initial paycheck, Castillallegesthat he was not
compensatetbr hisfirst three days aivork while he was being trained on his driving routes.
Pl.’s Dep 19:7-23 AsencioDep. 18:7-19:3, Pl.’'s Ex. 19, ECF 29-4. In his complaint and
deposition, Castillo details long work days, in which he was not only requirelteonaterials
for KAH but engage in other kinds of manual labor for Defendants and their businesstinter
without compensation, such as cleaning trash in the yard, laying concrete, and buikdingefur
for Defendants.Pl.’s Dep 43:19-45:12, 47:12-25Carl Hemphill contends that Castillo’s
responsibilities were limited to truck transportatid®. Hemphill Dep.1 at 179:23-180:12.

Castillo was alsdalistressedby his housing conditionsAs a part of their contractual
agreement, Carl Hemphill had agreed to provide housing for Castillo, with rent bdungjete
directly from Castillo’s wagesPl.’s Dep. 38:21-39:4; Pl.’s Ex. 6 at { B, ECF 29-3. According
to Castillo, the house that Carl Hemphill provided to him was in bad enough shape to appear
“abandoned.” Pl.’s Dep. 1125. More specifically, Castillo alleges thétere was sufficient
mold and dirt in the bathroothat heput plastic over his feet when showering to avoid infection;
the apartment was overcrowded; Castillo’s mattress was overrun with bedbddbkere were
rats and cockroaches in the kitchdt.'s Dep. 111:23-112:14Castilloreportedly complained
to Carl and Mariana Hemphill about the conditions multiple times throughout the course of hi
employment, but according to him no remedial action was taken by the Deferf@datBep.
22:4-7.

Finding himself subject to significantly more difficliting, working, and financial

conditions than he had anticipat€&jstillodecided it would be best to returnNtaxico.

4 One worker testified that it tandard practice for the Defendants to withhold employees’ firdt sveages ad
then pay the employees those wages in December as a “backup” when #gesenvisrk.J. Cruz Dep. 49:182:2,
Pl.’s Ex. 12, ECF 28.



Castillo expressed this desire to return toleéendants butvas dlegedlywarned that he would

suffernegativeconsequences if he chose to leaker instance, Mariana Hemphi#éportedly

told Castillothat he “could get in trouble with the police” if he did not remain for the duration of

his contractwhich was supposed to last through December 20lL%s. Oep. 113:24-114:7She

also allegedlytated she would “close the door” to his participation in the H-2B visa program in

the future.Pl.’s Dep. 61:4-20.Castillocontends he took these threats serioymsyticularly

since his coworkermformed him that Mariana Hemphill had previously worked at the Mexican

consulate and continued to have influence with thBiris Dep 61:22-62:3.Castillo was also

told thatotheremployes had been arrested when they tried to led®ies Dep 62:8-63:9°
Castillomaintains that heontinued to work foDefendantslue to his fear of reprisals,

but eventually found the situation untenable. On July 9, 2015, Castillo called the Human

Trafficking Hotline forhelp. Pl.’s Ex. 23, ECF 29-4Thefollowing day, Castillo went to the

office to pick up what would be hiast paycheck What happened next is hotly disputed by the

parties Castillo says he was given his passport amadabSecuritycard by Gabriela Orozco, the

office manager, and insicted to wait for Carl Hemphill in order to receive his paycheck.

Answer 11 233-35, ECF P).’s Dep 115:3-17. When Carl Hemphill arrived, he refused to

provide Castillo his paycheck atttencalled the police on CastillcAnswer § 247; C. Hemphill

Dep. lat 226:9-229:5.Carl Hemphill testified that, to the contrary, Castillo becaggressive

toward him and told him that he would “pay in blood” for his failure to produce the paycheck.

C. Hemphill Dep. bt 228:7-229:5. Regardless of which version of events one adopts, it is

5> One other caworker, Arnaldo Asencichas testified that workers were generally fearful of speaking outsagain
Hemphills for fear of suffering punitive consequencAsencio Dep. 45:1:86:22.



undisputed thahe police eventually arrived and arrested Castilt@arging hinwith trespass
and terroristic threatsPl.’s Exs. 24-25ECF 294, ECF 29-5P1.’s Ex. 20 at 1 20, ECF 29-4.

The affidavit of probable cause from the arresting officer reflects that vdarrived, he
understood that Castillo was on the premises teciollis last paycheck, and there was a
disagreement over whether he still had company propéxtgording to Hemphill, Castillo still
had access to a company truck and equipment. When the officer advised him that heveust lea
or be arrested, Castillo put out his arms and surrendered to the officeiEx. 25. The
affidavit further reflects that the officpersonallywitnessed no threat, and that Hemphill later
went to the police to state Hemphill interpreted a Spanish expressiondJzatillsedsaa threat
on his life. A coworker helped to paCastillo’s $500 bail to release him from jaRl.’s Ex. 20
at 1 21.

Castillodid not return to Mexico upon being released, because he was still waiting on the
final paychecks owed to him by Defendants and had been relying on that income to phischase
transportation.Pl.’s Dep 114:8-12.He also wanted to resolve the criminal charges pending
against him. If he left the country before the completion of the criminal prdcassllowas
afraid he would not be able to participate in theBiprogram going forwardor resume his
prior crossborder trucking work in MexicoPl.’s Dep 114:8-115:2.It seems clear th&astillo
did not receive the money owed to him by Defendants until October 14, 2015, the day of his
criminal hearingwhen he signed the release agreement with Carl Hemjixll8 to Def.’s MSJ
at 1 1, 4ECF 27; C. Hemphill Dep.dt 264:16-266:14. In the interim period, Castillo Hheitl
6335 Vine Street anchoved in with a member of the community, collecting scrap metal in order

to make ends meePl.’s Dep 88:4-7, 116:9-18.



The release was prepared by Hemphdbunsel. C. Hemphill Dep. | at 264:6-111.
requiredCastilloto agree that he had “voluntarily” withdrawn from employment and could not
claim unemployment compensation or sue for wrongful termination. Hemphilldaigreay the
wages he owed. Hemillragreed to advise the District Attorney that he “had no interest” in
seeing @stillo prosecuted, with the understanding that only the District Attorney could drop the
charges. And Hemphill tendered formal notification to the Department of Liadidrecause
Castillo was no longer employed, he must leave the United States.

After entering into the agreement with Hemphill, Castillo’s terroristic threagehaas
withdrawn But to avoid a conviction on thieespass charge, Castibotered the Court’s
Accelerated Rehabilitative Disposition (ARD) Program. w#es required to complete 12 months
of probation (including monthly probation fees), 32 hours of community service, pay $1532 in
court costs and $200 nestitution. Pl.’s Ex. 26 ECF 295; C. Hemphill Dep. &t 279:7-280:17;
Pl.’s Dep 117:11-118:3.Castillo claims that Carl Hemphill continued to harass and intimidate
him after the agreement was signasking ceworkers about his whereabouts; requesting and
receiving confidential information from the Mexican Consulate about his passpevwail;
contacting law and immigration enforcement regarding Castillo; and monitoringess/gn
house and taking photos to forward to immigration authoridesnco Dep. 10:19-20, 11:7-17,
54:22-55:20; Pl.’'s Ex. 27 at No. 6, ECF 29-7; C. Hemphill Depp2b8:20-260:11C. Hemphill
Dep. 11at95:11-98:15, 76:9-83:9, Pl.’s Ex. I6CF 294. Castillo applied for and receivedra
visa, available to certain categories of trafiingkvictims. SeelNA 8§ 101 (a)(15)(T); 8 U.S.C.

§ 1101 (a)(15)(T); 8 C.F.R. 8§ 214.1Castillo brings this action to remedy the alleged harms

caused by Defendants’ behavior.



[. Standard of Review

This Motion is governed by the weddablished standard for summary judgment set forth
in Fed. R. Civ. P. 56(a), as amplified Gglotex Corporation v. Catretd77 U.S. 317, 322-23
(1986).
IIl.  Discussion

A. Enforceability of the Contract

Defendants assert that the October 14 mutual release agreement liedatdnand
Carl Hemphill barghis suit. The release agreement providesdlevantpart that “[n]o claims
will be brought by either Employer or Employee, against the other pagfgsting to Carl
Hemphill and Castillo, respectively\Ex. 8 to Def.’s MSat | 4. In reply, Castillo contends that
the mutual release agreement is unenforceable be@use unconscionable and)(against
public policy®

Pennsylvania law governgatiff's state law claimsl.ivingstone v. N. Belle Vernon
Borough 91 F.3d 515, 523-24 (3d Cir. 1996)\ingstone 1). As a threshold matter, the
Defendants argue that it would be inappropriate for me to consider evidennosiextrithe
terms of the greement.But the Pennsylvania Supreme Court has held that “[t]he rule which
forbids the introduction of parol evidence to contradict, add to, or vary a written instrdogsnt
not extend to evidence offered to show that the contract was made in furéhefarjects
forbidden by statute, by the common law, or by the general policy of the BokSer v. Lewis
119 A.2d 67, 70Ra.1956) (citation omitted)see also Kuhn v. Bul®6 A. 977, 985Fa.1916)
(“Where a written instrument is attacked upon the ground that the contract isvefteaw

and violative of public policy, the whole transaction should be inquired into, and the court will

5 Defendants have not responded to either of Plaintiff's arguments.



not suffer itself to be embarrassed by any technical rules ragatd admissibility of evidence”
(citation omitted). Pennsylvania’s approach to unconscionability is “largely consonant” with
the Second Restatement of Contra&alley v. Option One Mortg. Cor@25 A.2d 115, 119
(Pa.2007). Under the Restatemerp@oach, although the unconscionability determination is
made as a matter of law, it is made in “the light of all the material facts,” and “the pagties
be afforded an opportunity to present evidence as to commercial setting, purpd$ecanal e
aid the court in its determination.” Restatement (Second) of Contracts § 208 cmt. f (1981).
1. Unconscionability

Under Pennsylvania law, the test for unconscionability has both substantive and
procedural elementQuilloin v. Tenet HealthSysterhiladelphia, Inc.673 F.3d 221, 230 (3d
Cir. 2012). “The Pennsylvania Supreme Court has indicated that “a ‘sidalg-approach’™
may be employed “so that ‘where the procedural unconscionability is very hegsea Hegree
of substantive unconsciahility may be required’ and. .vice-versa.” Id. at 230(citing Salley
925 A.2dat119). “But while substantive and procedural unconscionability need not be present
in equalamounts, both—in some amoun&re necessary to invalidate an agreement.”
Styczynski v. MarketSource, In840 F. Supp. 3d 534, 541 (E.D. Pa. 2018). Based upon my
review of the terms of the agreeméaelf, | concludethat Castillostatesa strongcaseas to the
agreement’s substantive unconscionability. Additionakygeda on the factual record before me,
there issufficient evidence upon which a reasonable fact-finder could find the release
procedurally unconscionable as well.

Substantive Unconsaimability

The Third Circuit has defined substantive unconscionalasityeferring to contractual

terms that are unreasonably or grossly favorable to one side and to which the eliisparoy
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does not assent.Harris v. Green Tree Fin. Corpl83 F.3d 173, 181 (3d Cir. 1999)he terms
of the mutual release agreement between Castillo and Hemmgggllossly favorable toward
Hemphill, particularly becaustnerewas littleconsideration provided to Castillo in return for his
release of claimagainst Carl Hemphill.

The agreementrafted by Hemphill’s counsedtated that neither Castillo nor Carl
Hemphill would bring any claims against each other in the future. Based on theiobmpla
before me, it is apparent that Castillo had several cdoddims againstarl Hemphill that he
was requiredo waive, sounding in torts, contraajd employment law; Carl Hemphill has not
identified any claims he might have contemplated bringing against Castilexchange for
giving up these potentiallyiable claims against Hemphill, Castillo only received two promises
of minimal valueaside fromHemphill's waiver ofunspecifieduture claims against Castillo.

First, Hemphill agreed to pagastillo$1,500 “in full payment of all wages, salaries and
compemsation due to employee.” Ex. 8D®f.’'s MSJat {2. But, he agreemerun its face
acknowledges thaarl Hemphill already had a p#existing duty to payastillo for services
rendered to hinl. Underbasicprinciples of contract lavihis payment of wages already owed
could not be sufficientonsideration between the partiesexecuting the agreemenis
provided by the Restatement (Second) of Contracts § 73 (1981):

Performance of a legal duty owed tgmmisor which is neither
doubtful nor the subject of honest dispute is not consideration.

Additionally:

A claim that the performance of a legal duty furnished consideration
for a promise often raises a suspicion that the transaction was
gratuitous or mistaken or unconscionable.

7 In fact, Castilloclaimsthis represents only a partial sum of the wages due toPHisnResp. to MSJ at 10, ECF,29
and records produced in discovery appear to lend support to that ElhisnEx. 21, ECF 294.

10



Restatement (Second) of Contracts 8 73 cmt. a (18d9ause Hemphill already owed Castillo
these wages, there was no consideration for his promise to pay Castillo inge@irathe
release agreemenlf anything, the inclusion of this terns relevant to Castillo’s contention that
the agreement is substantively unconscionable. In that regard, as to the dayofrtrgation
between Hemphill and Castillo, if Hemphill is correct that Castillo still possessedany
property, he could advance a reasonable business rationale for holding Casijjesuntil the
property was returned. But there is no justification apparent from the recartiiasontinued
refusal to tendethe pay Castillo was admittedlgwedup to the time of the criminal hearing
almost three months later.
Second, Hemphill promised that he would recommend that all pending criminal charges

stemming from the JulyQlincident against Castillbe dropped.Theagreemenspecifically
statal that Carl Hemphillwould:

Advise the Office of the District Attorney of Delaware County that

he has no interest in seeing Employee prosecuted for any offense

which said Employee may have committed against him. Employee

acknowledges that Employer has nonttol over the District

Attorney’s exercise of discretiorgnd cannot guarantee that his

recommendation will be accepted by the District Attorney.
Ex. 8 toDef.’s MSJ | 5. Unlikestandard releasgismissal agreements betwgaosecutors and
defendants,@reements that courts have subjedtesthmense scrutinyhis agreement did not
and could noaissurahat Castillowould no longer faceriminal chargesin fact, only one
charge was dropped after the agreement was signedo avoid the threat of conviction,
Castillowas required to fulfill the terms of thecal Court’'s ARD program as described above.

And although Hemphill recommended tlzaiminal charges be dropped against Castillo, the

agreementurtherstated thahewould report to the Department of Labor tkzstillowas no

11



longer employed by the Defendantstisathe would need teubsequently leave the countifyx.
8 toDef.’'s MSJ 6.

In summary, Castilloeceivedittle, if anything of value under the agreement, on({)
anunenforceable promise to haseminal chargesagainst hindropped (2) payment ofvages
to which he was already entitleahd @) the release of othenspecifiecclaims Hemphill
purportedly could have brought againshh In exchangeCastilloreleasedll claims he had
against Hemphillseveral of which areolorable, including claims governed by the federal
TVPA.

Under Pennsylvania law, “the ultimate determination of unconscionability iedor t
courts” rather than the jurySalley 925 A.2dat 120. This comports with the model set forth in §
208 of theRestatement (Second) of Contractd determination that a contract or term is
unconscionable is made by the coul€dbmment f. Here, because payment of wages owed
cannot serve as consideration, and the provision concerning criminal prosecessentially
illusory, thebenefits of the agreemetfidwed almost exclusivelyo Hemphill. In its substancé,
am persuaded th#ie agreement was unconscionable, a conclusion further supported by the
Pennsylvania Superior Court’s admonition that “agreements not to prosecute havdlbden ca
emphatically illegal,because “it is an affront to our judicial sensibilities that one person’s
ability to seek another’s prosecution can be bartered and sold the same as commodities in the
market placé Germantown Mfg. Co. v. Rawlinso491 A.2d 138, 144 (Pa. Sup€t. 1985)8

Procedural Unconscionability

Finding substantive unconscionability does not end the inquiry, as Pennsylvania law also

requires some degree of procedural unconscionability to void a contractetiaral

8 Rawlinsornwas cited with approval by the Third Circuitlifvingstone 11.91 F.3d at 54@11.

12



unconscionability pertains to tipeocess by which an agreement is reachéthfris, 183 F.3cht
181. The guiding question of the analysis is whettiearé was a lack of meaningful choice in
the acceptance of the challenged provision and the provision unreasonably favors the party
asseting it.” Salley 925 A.2dat 119. If the context surrounding the acceptance of the
challenged contract term was too coercive or unfair, it would be proceduratigaaienable to
enforce the term against the compromised pagcessarily, procedurahaonscionability is a
factually driven inquiry.

Most cases addressing procedural unconscionability arise in a commerciat,contex
bearing little resemblance to the facts of this cas$ere, because the release involpedported
dismissal of criminal charges, it is instructigelook tothe line of cases analyzing the
circumstancesnder whictreleasedismissal agreemeni®gotiated by prosecutoase
determined to be validnd enforceabl@ In Town of Newton v. Rumer80 U.S. 386 (1987),
the Supreme Cousket forthtwo requirements for releasksmissal agreements to be valitiey
must be (1) voluntary and (2) not adverse to the public inteleksat 398. Justice O’Connor, in
supplying the fifth vote for the majority, wrote a concurring opinion in which sheoceaatithat
such agreements would need to be evaluated“oaseby-case” approach, and more
importantly, that she would place the “burden of those relying upon such covenantblishesta

that the agreement is neither involuntary nor the product of an abuse of the crimiesksgr

9 Although the release is not exactly analogous to a prosecutorial rdisasssal agreemerthey are similar

insofar adoth are designei trade a defendant’s prospective criminal liability for the opposinty’panivil

liability. As discussed beloveourts have been concerned with the strong potential of abuse and coercientinher
with such agreementst should also be noted that, pnactical terms, the “meaningful choice” inquiry required
under a procedural unconscionability analysis and the “voluntarimegsity required under the releadismissal

line of casesre highly similar.
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Id. at 399 (O’Connor, Jconcurring). This standard laid out by Justice O’Connor reflects an
underlying concern that these agreements often are not entered into voluntdefetyants?

The Third Circuit further refined the voluntariness test establisii@&limeryin
Livingstone v. North Belle Vernon Boroydt? F.3d 1205 (3d Cir. 1993)L({vingstone 1), and
Livingstonell, supra. Relevantfactors includg1) the length of discussion about the proposed
agreement(2) whether there was a clear-threrecord statement made before a judge reflecting
the rights being waived by the plainti{B) which party drafted the releasiesmissal agreement
(4) whether the plaintiff had the ability to review the agreement, including tgéhlef time the
plaintiff had to consider the agreement and whether they consulted with counaéle(®@r the
plaintiff was incarcerated at the time of the agreemard (6)whether the plaintiff clearly
understood the terms of the agreeménirey v. Wolfe2011 WL 6779302, at *4 (E.D. Pa. Dec.
27, 2011) (enumerating factors considered.ivingstone ).

On the record here, | am persuaded that ii@gstonestandard providethe best matrix
for evaluating procedural unconscionabilis a factual mattethe essence of the agreement
between the parties is highly similar to agreements negotiated by prosétsEearing release
of claims against governmental officials and entitids.a policy matter, | return to the nature of
Plaintiff's claims. Castillo contends in part that he was a victim of ¢iaffg and under duress
because of Hemphill’s refusal to pay him. Under Pennsylvania’s Acréfning a worker’s
persamal property—in this case his pay—subjects an individual to involuntary servitude. 18 Pa.

C.S. § 3012(b)(5). The federal statute has similar provisions. 18 U.S.C. 88 1589(a), 1595. The

0 The second requirement establishedRioynery regarding whether the agreement is in the public interest or not,
dealt specifically with the role of prosecutoSeeCain v. Darby Borough7 F.3d 377, 381 (3d Cir. 1993)
(evaluatingpublic interest in terms of what “the prosecutor” knew at the time of tleeagmt).But given the

federal and state statutes addressing labor trafficking, thessilhir®portant public interest factors pertinent to
determiningenforceabilityin this case as well.

14



Pennsylvania statute bars releases that force a victim fi¢knad) to agree that their conduct
was voluntary, 18 P&.S.8 3051(g), and both statutes deem abuse of legal process as an
element of trafficking behavior. 18 U.S.C. 81586#)18 Pa. CS. 8§ 3012(b)(4). The interests
protected by these statutes similarto the interests protected B2 U.S.C. § 1983, including
interests embodied by tAdirteenthAmendment, ands such aref substantial public
importance. | therefore hold thatvingstoneshould govern the issue of procedural
unconscionability.

In applying theLivingstonefactorsto the record before me, the majority of which weigh
in favor of Plaintiff,| begin with the deposition of Plaintiff, who testified “[tjhey made me sign
this dowment after | was arrestedPl.’s Dep. 50:24-25. When asked how he was compelled to
sign, Plaintiff answered “[a]t that point, | was about to be sentenced bye panmidthey told me
if I did not sign the document, they told me, number one, that | wouldn’t get paid, and number
two, that | could spend time in jail.ld. at51:2-8. Defense counsel did not pursue these answers
to any further degreat the deposition, but on its face this testimony provides a factual basis for
duress. A finding of duress would be consistent with other evidence in the record, including
Plaintiff's status as a neresident workerhis concern over remaining eligible for an H-2B visa,
his need taollecthis pay to support himself, and his purported belief that both CaNanedna
Hemphill had influence with law enforcement, based upon what he had beanddtte fact
that he hadndeedbeen arrestedHemphills lawyer was thelrafter ofthe release agreement,
and although theength of time Castillo had for reviewas not explored at depositidre
averred in his complaint that he only had a chance to review the agreement in the oeurthous
shortly before the hearing was set to take plagempl. 1 291. Nothing in the recdndre

suggests that the agreement was reviewed in open court with aqualdgress theghts being
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waived by either partyThe text of the agreement was in English, a language Castiitends
he is not fluent in, and thus Castillo needed to rely on his counsel’s oral summary of the
agreemenin Spanish'! Thetwo Livingstonefactors weighing in favor of Hemphilirethat
Castillo was not incarcerated at the time of the agreerardtthat he consulted with counsel.
But the record here is not clear as to when or for how long Castillo conferred wationiey.

In Rumery the Court placed some emphasis on the fact that the defendant was a wealthy
businessman able to retain experienced counsel and had three days to decide wdrgtrer to
into the agreemen®480 U.S. at 394. Taking the record as a whblere are facts from which a
reasonable fadinder could make determinations that would suppdiriding of procedural
unconscionabilityas a matter of lawsuch that Defendants’ motion for summary judgment must
be denied.

In Livingstone 1} the Court also held th#te party seeking to enforce such a release
dismissal agreement has the burden of showing \anietss by clear and convincing evidence
and determined that this standard controls under both federal and Pennsylva®ia Ra@dat
536. But the release agreement there waiswritten but oral, albeit memorialized on the record
by the judge.The Cart of Appeals held open the question of burden where a non-prosecution
agreement is written, not orald. at 536 n.34. If this case proceeds to trial, the parties will be
requested to brief where the burden of persuasion should lie and the controlling evidentiary

standard. Additionally, because unconscionability is an issue for the Court, and lleeause

1 The agreement states that “Counsel for Employee ativatse will explain the legal meaniraf this Mutual

Release between Parties to Employee fully and completely, and in SpamiEmployee’s primary languageEx.

8 to Def.’s MSJ 7 (emphasis addedRead literallythis languagseems to suggest that the agreement was not one
negotiated at arm’s length, but presented to Castillo to sign

16



release, if enforceable, constitutes a legal defense, the parties will beedduestbest to frame
the issue for resolution.
2. Public Policy
Castillo additionally argues that thgreements are contrary to public policy, under both
Pennsylvania and federal law.

Pennsylvania Law

Pennsylvania has followed the Restatement (Second) of Contracts with tespect
determining whether contracts may benforceable due to violating public policlA promise
or other term of an agreement is unenforceable on grounds of public policy iftlegisla
provides that it is unenforceable or if the interest in its enforcement isyabedweighed in the
circumsances by a public policy against the enforcement of such te@ental Dauphin
School Dist. v. Arerican Casualty Cq.426 A.2d 94, 96Ra.1981); Restatement (Second) of
Contracts 8 178(1) (1981). Castillo cites the following provision of Act 105 to support his
argument that these releases are contrary to public policy:
No person may avoid liability under [18 Pa. C.S. § 3051, providing
a civil cause of action for trafficking] byf1) a conveyance of any
right, title or interest in real property; or @) agreement, including
an indemnification agreement or hold harmless agreement, that
purports to show the consent of the victim of human trafficking.

18 Pa. C.S. § 3051(g).

The release would certainly appear to qualify &soéd harmless” agreement, in thtae
first paragraph requires Castillo to aver that he has “voluntarily withdrawmtfie employment
of Employer without compelling and necessitous reastarsguage that appeats require him

to affirmatively consent to the conduct that is the subject of this action. Moreover, if his passport

and Social Securitgard were confiscated by Defendants, that would consparteeevidence
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that he was a victim of trafficking under federal law, if not under state lavelhsSeel8
U.S.C. § 1592.

At a minimum, there are material issues of fact as to whether the release must be deemed
unenforceable as a matter of public policy, rendering summary judgment impAsperth
unconscionability,fithis case proceeds to tritthe parties will be directed to brief alternative
approaches to resolving this issue, to inclwtietherspecial interrogatorieseed to be
submitted andwhethertheissue of enforceabilitghould be bifurcated.

Federal Law

Among Plaintiff's claims i©one brought under the Fair Labor Standards Act (FLSA), 29
U.S.C. 88 201-219. Although the Third Circuit has not yet definitively addressed this issue,
numerous courts have held that approval from the Deparwhéabor or a federal court is
required for the release of BA claims. Adams v. Bayview Asset Mgnil.C, 11 F. Supp. 3d
474, 476 (E.D. Pa. 2014) (citingynn’s Food Stores, Inc. v. United Staté89 F.2d 1350, 1354
(11th Cir. 1982))see alsdn re Chickie's & Pete’s Wage & Hour Litig2014 WL 911718 (E.D.
Pa. Mar. 7, 2014) (collecting district court cases that apply the standard set fonims Food
Store$. | agree with the reasoning of those camed hold that the release cannot operate to
extinguish Castillo’'s FSLA claim.

More broadly, Plaintiff argues that the release is also void as against puldicyadie
federal law In Rumery the Supreme Court assessed the quesfiamether plaintiffs’ waiver
of pursuing § 1983 actions against state officials in exchange for release obttiatility was
contrary to public policy.As explained by Justice Powell:

The question whether the policies underlying that statute may in
somecircumstances render that waiver unenforceable is a question

of federal law. We resolve this question by reference to traditional
commontaw principles,as we have resolved other questions about
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the principles governing § 1983 actioris.g, Pulliam v. Allen 466
U.S. 522, 53%40 (1984). The relevant principle is well
established: a promise is unenforceable if the interest in its
enforcement is outweighed in the circumstances by a public
policy harmed by enforcement of the agreement.

480 U.S. at 392 (emphasis added).

In Rumery Justice O’Connor advocated that this standard be appliedautactually
sensitive “caséy-case” approach in analyzing 8§ 1983 waivers, and for the reasons set forth
above in my analysis dfivingstone | am persuaded that a similar standard should apply in
analyzing Castillo’s pyortedTVPA waiver. Onceagain, if this case proceeds to trial, the
parties will be directed to brief alternative approaches to resdRlaigtiff's contention that the

release is against public policy under federal law.

B. Liability of Defendants Other Than Carl Hemphill and KAH Transportes

Looking at the record in the light most favorable to Castillo, there are genameeti of
material fact as to the liability of the other Defendants listed in the comp@astillo has
alleged, for instance, that Mariana Hemphill engagetreatening and coercive behavior
toward him. Furthermore, Castillpoints to evidencthatall the companies listed, including
KAH Transportes, have effectivebperated in concert to further the Hemphills’ businesses,
deeply interrelated, arttavebenefited from the trafficking conduct allege@ihese questions
must be resolved by a jury.

V. Conclusion

For the reasons set forth above, Defendant’s Motion for Summary Judgment will be

denied. An appropriate order follows.

/s/ Gerald Austin McHugh
United States District Judge
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