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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BENJAMIN FREEDLAND : CIVIL ACTION
V. : NO. 18-2250
CARMEN FANELLI, et al.
MEMORANDUM
KEARNEY, J. June 10,2019

Congress requires a prisoner challenging federal prison officers’ conduct pursue and
exhaust claims through the federal prison’s defined administrative process. Congress also requires
the prisoner allege a specific prison officer caused him physical injury or committed a sexual act
towards him before the prisoner can sue an officer for mental or emotional injury suffered while
in custody. A prisoner claiming a prison officer told another officer of his location as a protected
government witness while investigating his claim of injury must exhaust this claim and plead some
form of physical injury or sexual act relating to the officer being sued. We also find no authority
to extend a federal prison officer’s civil rights liability for exchanging prisoner location
information for purely investigative purposes when no physical harm results. We grant the prison
officer’s motion to dismiss claims against her in the accompanying Order.

L. Allegations

On January 15, 2016, Correctional Officer Carmen Fanelli allegedly closed the food tray
slot in the opening of Benjamin Freedland’s cell door at the Federal Detention Center on Mr.
Freedland’s hand.! Mr. Freedland claims this closure harmed his left hand. Mr. Freedland filed
an administrative complaint for staff assault by Officer Fanelli immediately after the incident

challenging this closing of the slot on his hand.?
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In investigating Mr. Freedland’s internal complaint against Officer Fanelli, Corrections
Specialist Janel Fitzgerald contacted Federal Detention Center Special Investigative Agent Ripka
to discuss Mr. Freedland’s administrative remedy.®> Ms. Fitzgerald provided Agent Ripka with Mr.
Freedland’s location despite his alleged status as a “protected government witness in a protective
custody unit.”* Mr. Freedland alleges Ms. Fitzgerald’s disclosure placed him “in potentially grave
danger” and violated his Eighth Amendment right to be free from cruel and unusual punishment.’
He does not plead physical harm or sexual misconduct towards him. Mr. Freedland did not file a
grievance on this claim against Ms. Fitzgerald but first raised his claim against Ms. Fitzgerald in
an appeal to the General Counsel’s Office on May 30, 2017.°

Mr. Freedland then pro se sued Officer Fisher, Corrections Specialist Fitzgerald, Nurse
Practitioner Nelson, and Officer Fanelli.” Officer Fisher, Corrections Specialist Fitzgerald, and
Nurse Practitioner Nelson moved to dismiss the complaint.® Mr. Freedland did not challenge the
dismissals of Mr. Fisher or Ms. Nelson.” Officer Fanelli answered the pro se complaint,

IL Analysis

The remaining Defendant Ms. Fitzgerald moves to dismiss Mr. Freedland’s claims arguing:
1) Mr. Freedland failed to exhaust his administrative remedies for claims against her under the
Prison Litigation Reform Act; 2) the Prison Litigation Reform Act bars Mr. Freedland’s claim
because he does not allege physical injury; and, 3) Mr. Freedland failed to allege a cognizable
Eighth Amendment Bivens claim.!® We agree with Ms. Fitzgerald as to Mr. Freedland’s failure to
exhaust, the Prison Litigation Reform Act’s bar on Mr. Freedland’s claim, and Mr. Freedland’s
lack of a cognizable Eighth Amendment claim. We dismiss Ms. Fitzgerald.

We review Mr. Freedland’s claims under Bivens v. Six Unknown Named Agents of Federal

Bureau of Narcotics'! where the Supreme Court recognized “an implied right of action to recover



damages against federal officials for constitutional violations.”'? The Supreme Court recognizes
Eighth Amendment Bivens claims for inadequate medical care and failure to protect.!*

A. We dismiss Mr. Freedland’s claims for failure to exhaust his available
administrative remedies.

Under the Prison Litigation Reform Act, prisoners must exhaust all available remedies
before filing suit in federal court.!* Prisoners must exhaust claims challenging prison conditions,
even where the relief sought cannot be granted by the administrative process.!> Under the Prison
Litigation Reform Act, Congress requires “proper” exhaustion, and “demands compliance with an
agency’s deadlines and other procedural rules.”'® The detail required for compliance with
grievance procedures is determined by the prison’s requirements, not by Congress.!” Our Court
of Appeals instructs the exhaustion requirement applies to Bivens actions, as “Congress clearly
intended to sweep Bivens actions into the auspices of the § 1997¢(a) when it enacted the PLRA.”!8
Inmates are not required to plead and prove exhaustion in their initial complaint; failure to exhaust
is an affirmative defense the defendants must plead and prove.!?

The Bureau of Prisons has an administrative system for Federal Detention Center prisoners
seeking formal review of their grievance claims.?® The process requires prisoners to attempt
informal resolution of the matter, file an appeal to the Warden, file an appeal with the Regional
Director, and file an appeal with the Office of General Counsel.?! Mr. Freedland’s administrative
filings confirm he exhausted his claim of being assaulted by a Federal Detention Center staff
member.??

Mr. Freedland did not exhaust his administrative remedies with respect to his claim against
Ms. Fitzgerald. “When failure to exhaust is raised as the basis for a motion to dismiss, dismissal
is appropriate only where the failure to exhaust is ‘apparent from the complaint or other documents

before the [Court].””*® The failure to exhaust is not apparent from Mr. Freedland’s complaint, in



which he alleges “I was assaulted by a correctional officer”?* and “I filed a BP 8, BP 9, BP 10, and
BP 11 all in a timely manner.”?

But our Court of Appeals directs we can consider an undisputedly authentic document in
reviewing a motion to dismiss without converting it to a motion for summary judgment if the
plaintiff’s claims are based on the document.?® In Spruill v. Gillis, our Court of Appeals considered
the grievance documents attached to a motion to dismiss when the plaintiff explicitly referred to
the grievances in his complaint alleging exhaustion.?’” We may consider the content of the
grievances provided to the court by Attorney Nash because Mr. Freedland explicitly referred to
them in his complaint alleging exhaustion.?®

The Administrative Remedy Program in the Code of Federal Regulations provides an
inmate is prohibited from raising issues on appeal without first raising them in the lower level
filings.? Mr. Freedland raised his claims against Ms. Fitzgerald for the first time in his appeal to
the General Counsel’s Office on May 30, 2017.3° The General Counsel properly rejected Mr.
Freedland’s claims against Ms, Fitzgerald for failing to comply with the Administrative Remedy
Program’s guidelines.”!

We dismiss Mr. Freedland’s claims against Ms. Fitzgerald for failure to exhaust.

B. The PLRA requires we dismiss Mr. Freedland’s claim against Ms. Fitzgerald
because he fails to plead physical injury.

Even if Mr. Freedland had exhausted his administrative process, he fails to state a claim.
Mr. Freedland does not allege physical injuries caused by Ms. Fitzgerald. Congress requires a
showing of physical injury or the commission of a sexual act before a prisoner can sue in federal
court “for mental or emotional injury suffered while in custody.”** Because Mr. Freedland does

not allege Ms. Fitzgerald caused physical injury, Congress mandates dismissal of this claim. But



for his failure to exhaust, we would allow Mr. Freedland leave to amend. Absent exhaustion, leave
to amend is futile.

C. Mr. Freedland fails to state a Bivens claim under the Eighth Amendment.

Mr. Freedland alleges Ms. Fitzgerald violated his Eighth Amendment right to be free from
cruel and unusual punishment when she revealed his location to a Special Investigative Agent
while he was a “protected government witness.”*?

“A prison official’s ‘deliberate indifference’ to a substantial risk of serious harm to an
inmate violates the Eighth Amendment.”** Under the deliberate indifference analysis for Eighth
Amendment Bivens claims, Mr. Freedland must plead: 1) “he is incarcerated under conditions
posing a substantial risk of serious harm;” and, 2) a prison official is deliberately indifferent to the
health and safety of the inmate.?

Mr. Freedland has not alleged facts supporting either of these claims under the Eighth
Amendment. Mr. Freedland’s claim for inadequate medical care under the Eighth Amendment
related only to “Nurse Nelson,” and he dismissed claims against her. Mr. Freedland alleges
Corrections Specialist Fitzgerald acted “wantonly, maliciously, and willfully,”*® but he fails to
plead “more than labels and conclusions.”®’ Despite Mr. Freedland’s claim Ms. Fitzgerald’s
conduct put him in “potentially grave danger,” Mr. Freedland fails to plead facts. He also fails to
plead physical harm resulting from Ms. Fitzgerald’s conduct.

The Supreme Court has not extended the scope of Bivens to include situations where prison
officials exchange prisoner information for purely investigative purposes and no physical harm
results.® Expanding Bivens into new contexts is a “disfavored” judicial activity.3® When a party
seeks to extend Bivens remedies into a new context, the Supreme Court instructs “separation-of-

powers principles are or should be central to the analysis.”*0



In Crawford-El v. Britton, the Supreme Court rejected a court’s effort to create new rules
concerning prisoner suits.*! The Court reasoned, “Congress has already fashioned special rules to
discourage inmates’ insubstantial suits in the Prison Litigation Reform Act. Ifthere is a compelling
need to frame new rules...presumably Congress would have done so or will respond to it in future
legislation.”*? Congress already proscribed, through the Prison Litigation Reform Act, suits
brought by federal prisoners absent allegations of physical harm. If there is a compelling need to
frame new rules, Congress will respond through legislation.

We dismiss Mr. Freedland’s claim against Ms. Fitzgerald because it is not cognizable under
Bivens.

III. Conclusion

In an accompanying Order, we dismiss Mr. Freedland’s claims against Corrections

Specialist Fitzgerald for failure to exhaust, failure to allege facts showing physical harm required

under the Prison Litigation Reform Act, and failure to state a constitutional claim under Bivens.
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