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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

VINCENT AIENNE CHAPOLINI,
Plaintiff, : CIVIL ACTION NO. 18-2629
V.

ANTHONY CAPODANNO #0119,
KEVIN DONOHUE #0026, JAMES
FLORES #0125, WALTER MCDONALD
(Station Security), GLENN GAMBER
(Shift Supervisor), THOMAS JOHNSON
(Captain) #0815, individually and in their
official capacities

Defendants.

MEMORANDUM OPINION

Smith, J. September 52019

The pro se plaintiff went to a township police station to report a crifmstead of
reporting that crime, police officensltimately arrested himafter discoveng that there were
outstanding warrants for his arrest. Although the plaintiff acknowledgespditento flee after
an officer told him that he was under arrest, he alleges that the ayretoers used excessive
force when they slammed his head into the growhde arresting him After the arrest, the
plaintiff claims an officer asked him questions without first readiiganda warnings, and the
same officer placed him in a jail cell and aggressively-segrched him.

The plaintiff bringsofficial and individual capacitglaimsunder 42 U.S.C. § 198®r
violations of his constitutional rightsgainst the officers who arrested hand allegedly used
excessive forgethe officer who conducted the strip search and who questioned him without first
giving himMiranda warnings, the officer who ran a search for active warrants instead of taking

his report of a crime, a supervisor who approved of an incident report indicating that tlee polic
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did not readMiranda warnings to the plaintiff, and a supervisor who failed to supervise his
apprehension (and the excessive force and strip search).

The namedfficers have moved to dismiss the operative complaint. They arguéljhat
the court should dismiss any official capacity claims because those clampperlyagainst
the township (2) the plaintiff cannot maintainng claim related tothe failure to readvliranda
warnings because he does not allege that any statements were used againgiatjr(Bathe
court should dismiss any claims against thgpesvisors because there is no liability for
respondeat superioin a section 1983 claim and he does not allege personal involvéayent
them (4) the plaintiff failed to state a claim pertaining to the strip sed&he plaintiff cannot
assert negligence/failure to protect claims relating to the force usecctd lei§ arrest(6) the
plaintiff failed to state an equal protection claim dnese he failed to allege that he was treated
differently from other similarly situated person@) the court should strike any claim for
declaratory reliebecause the plaintiff is only attemptingadjudicate past condyand @) the
defendants are atied to qualified immunityinsofar as the plaintiff has failed to stateyalaim
for relief.

As discussed belovthe court will grant in part and deny in part the motion to dismiss.
The defendants’ argument for dismissing the official capacity claiois leeritbecause the
plaintiff has not named the township as a defendant; nonetheless, the court must tismis
claims under 28 U.S.C. § 1915(e)(2)(B)(ii) because he has failed to properly gbfezal
capacityclaims undeMonell v. Dep’t of Soc. Servs. of City of N.436 U.S. 658§1978).The
court denies the motion to the extent it seeks dismissal of claims relating to the stip sea
because the defendants have not satisfied their burden to show the plaintiffelat® fplead a

plausible claimand he plaintiff included sufficient allegations to maintain a supervisory



individual liability claim against two supervisofsxcept as to a supervising officend another
officer for whom the plaintiff has failed to plead persaonablvement, he court also denies the
motion to the extent it seeks dismissal of an excessive force claim bd@aubkere is no
indication that the plaintiff is seeking to maintain a state law ¢land (2) the fact that it
appears that the plaintiffals pleaded guilty to resisting arrest does not necessarily preclude the
claim at this stage. The court grants the motion insofar as the defendantssseiskadliof a
claim for the failure to providéliranda warnings because the plaintiff did not allegatthe
made any statements in response to the questions or that such statementsed/@gainst him
at trial. The court also grants the motion to the extent it seeks dismissal of #hereqection
claim because the plaintiff has not alleged that tHendant officer treated him differently than
another similarly situated individual. The court further grants the motion to xieatethe
defendants ask the court to strike the claim for a declaratory judgmentriasdfee plaintiff is
seeking only a reedy for past conduct. Finally, the court will deny the motion to the extent that
it seeks dismissal based on qualified immunity for the reasons alreddyg and because the
court is providing the plaintiff with leave to file another amended complaint to pogdéay
facts that would affect this court’s qualified immunity analysis.
l. ALLEGATIONS AND PROCEDURAL HISTORY

The pro seplaintiff, Vincent Aienne Chapolin{(*Chapolini”), filed an application for
leave to proceedn forma pauperis(the “IFP Applcation”), a prisoner trust fund account
statement, and a complaint that the clerk of court docketed on June 21, 2018. Doe3Ndse 1
complaint named Anthony CapodaniftOfficer Capodanno”), Thomas Johnsd¢hCaptain

Johnson”) Kevin Donohue(“Officer Donahue”) and the Upper Darby Police Department



(“UDPD") as defendants. Compl. at3, Doc. No. 3. This court entered an order on June 26,
2018, whichjnter alia, granted the IFP Application. Doc. No. 5.

Chapolini filed an application for the appointment of counsel and a motion for a default
judgment, which the clerk of court docketed on July 27, 2018, and July 30, 2018, respectively.
Doc. Nos. 13, 14. The court entered an order denying the motion for a default judgment on July
31, 2018. Doc. No. 15.

The cefendants filed a motion to dismiss the complaint on August 15, 2018. Doc. No. 18.
Chapolini, after receiving an extension of time to file a response to the motisniiss, filed a
motion for leave to file an amended complaint that the clerk of court docketed on Segt®mbe
2018. Doc. Nos. ¥23. The court granted the motion for leave to file an amended comgtaint
September 17, 2018, and Chapolini filed an amended complaint on October 2, 2018. Doc. Nos.
24, 25.

Chapolini filed an amended complaint &eptember 25, 2018Doc. No. 25.In the
amended complaint, Chapolinemoved the UDPD as a defendant adtled James Flores
(“Officer Flores”), Walter McDonald (“Officer McDonald”), and Glenn GambéOfficer
Gamber”) as defendants. Am. Compl. aiA%. for his allegations, Chapolini allegédse UDPD
employed all defendants as police officens March 1, 2018Id. at §f 49. On that date,
Chapolini entered the UDPD to “file a report a[bout] a fraud crime that was comhraggenst
[him], with [his] information and without [his] permissionld. at { 13. Chapolini then

encountered Officer McDonald, who was actingtdion securityld. at 11 7, 13.

1 The federal “prisoner mailbox rule” provides thaira seprisoner’s petition is deemed filed “at the time petitioner
delivered it to the prison authorities for forwarding to the court clddaliston v. Lack487 U.S. 266, 2756
(1988). Although the durine arose in the context of habeas corpus petitions, the Third Cirsuéixtended it to
civil actions brought under 42 U.S.C. 8§ 198&e Pearson v. Secretary Dep't of Cow75 F.3d 598, 600 n.2 (3d
Cir. 2015) (applying rule in section 1983 actioraetermining thgbro seprisoner plaintiff filed complaint on date
he signed it). Here, Chapolini included a declaration wittathended¢omplaint in which he states that he provided
it to prison authorities on September 25, 2018, for mailing to #rk of court.SeeAm. Compl. at 8, Doc. No. 25.
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Officer McDonald was “very rude” to Chapolini and pretended to take his fraud report
while he was checkingChapolini’s personal information for any active warranig. at I 14.
Chapolni waited for 15 minutes for a rapé of his fraud report, but Officer McDonald had
determined that there were two active warrants for him pertaining to pamdigrobation
violations.Id. at { 15. At this point, Officer McDonald “ignored/neglected [Chapolini’s] right t
receive assistaedrom the [UDPD] and made [Chapolini] the targéd.”

While Chapolini was waiting, he began to talk on his cellphone and decided to “get some
air.” Id. at  16.He headed through the lobby door into the vestibule, when Officer Capodanno
confronted him and told him that he was under arrest but did not tell him why he was under
arrest.ld. Chapolini claims that he was unaware of the active warrants for his amcesut of a
fear for his wellbeing, ran (or tried to run), into the view of his employer, who haghdrim to
the police station so he could file the report, “in case anything wrong was to hdgpan§ 17.

After Chapolini reached the bottom of the vestibule steps, Officer Capodanno,r Office
Donahue, and Captain Johnson “grabbed” hich.at § 18. One of the officers grabbed
Chapolini’'s left arm, another grabbed his right arm, and the last one grabbed hisl h@ad. of
these defendants “excessively slammed” Chapolini’'s head into the vedskiouldd. Chapolini
suffered a “minor” injury to his head, left wrist, and left hand, and a “majguty to his left
rear shouldend.

Officer Capodanno themmoved Chapolini into a cell.ld. at § 19. With the other
defendants and UDPD employees watching through the cell window, Officer Capodaano beg
to strip search Chapolini down to his boxdds. Officer Capodanno “aggressively grabbled]
[Chapolini’s] testicles and between his ainjsi€].” Id. The entire search occurred on an open

circuit station security camerial.



Later, Chapolini repeatedly complained about the severe pain from his injuries, and
medics came to examine hind. at § 20. The medics determined that Chapolini needed
immediate medical attention and he was transported to the Delaware Memorial Haspital f
treatmentld. After beingtreated there, he was releasedkto UDPD custodyld. Once he was
returned to the UDPD, Officer Capodanno informed him that the police wererghaigi with
resisting arrestld. at I 21. Chapolini requested an attorney, but Officer Capodanno said that
Chapolini “had no rights.1d. Officer Capodanno also a&ted that he did not have to read
Miranda warnings to Chapolini, and he proceeded to questionltdim.

Apparently, Chapolini is awaiting trial for a “retaliatory accusation sfstang arrest,
with no reg[]ard to his [F]ifth [A]Jmendment constitutional hitg.” I1d. at § 22. Also, Officer
Gamber “approved/cleared all video, report’s [sic], note’s [sic], concerhisgnatter.”ld.

Based on these allegations, Chapolini asserts multiple causes of &ttian6-7. His
first cause of action is a substantidee process violation against Officer Capodanno for his
deliberate indifference to Chapolini’'s health and safety when hesstaigched him in a public
setting and on an open circuit camera which allowed unauthorized and individuals from the
opposite sex to observe it. at 6. The second cause of action is for “deficient management of
subordinates,” against Officer Gamber because he

exercised deliberate indifference when he knowingly approved incident and

incident of arrest reports, which documented [@haps] constitutional right’s

[sic] were being violated, with being taken into custody without the plaintifigbein

issued afliranda] warning, in which [Officer] Gamber should’ve-tiérected his

subordinate [Officer] Capodanno to do so.

Id. Chapolini also asserts the same cause of action against Captain Johnsoncand@ffiber

because they “failled] to properly supervise [his] apprehension for his activanmyavhich

[their] negligence of their subordinates[] caused [his] injuries[,taeg poor|[ly] supervis[ed] . .



. [his] unwarranted strip searchid. Chapolini’s third cause of action is &wqual Protection
Clause claimagainst Officer McDonald because he “ignor[ed his] request to report a crime based
on [his] appearance, prior and after . . . learning of [his] active parole/probation violation
warrants.”ld. at 6-7. Officer McDonald also “made [Chapolini] a target, victimizing [himgl”

at 7. For his final cause of action, Chapolini asserts a cause of action for “negliggue to
protect” against Officers Donahue and Flores because they “exereideerate indifference by
using more force th[a]n necessary, causing [Chapolini’s] injurids.”

Concerning his requests for relief, Chapolini seeks a judgment “in an amduciestito
compensate him for the pain and mental anguish suffered by him due to the deliberate
indifference and intentional misconduct of the defendants, but kindly in no event less than
$200,000."d. He also apparently seeks declaratory reldef.

The defendants filed a motion to dismiss the amended complaint on October 4, 2018.
Doc. No. 27 Chapolini filed a response to the motion to dismiss that the clerk of court docketed
on October 18, 2018. Doc. No. 28. Chipiothen filed a “Request for DefendajifsConduct
Files (Motion of[sic] Discovery)” that the clerk of court docketed on December 10, 2018. Doc.
No. 29. The defendants filed a response to the motion for discovery on December 17, 2018. Doc.
No. 30. Chapolini filed a notice of change of address on February 14, 2019. Doc. No. 31. This
court entered an order denying the motion to dismiss the original complaint as moatcbroMa
2019. Doc. No. 32.

Il. DISCUSSION

A. Standards of Review

1. Motion to Dismiss Under Rule 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) allows a party to move for didno$sa

complaint or a portion of a complaint for failure to state a claim upon which relrefbe
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granted. Fed. R. Civ. P. 12(b)(6). A motion to dismiss under Rule 12(b)(6)trestufficiency
of the allegations contained in the complairKdst v. Kozakiewi¢zl F.3d 176, 183 (3d Cir.
1993) (citation omitted). As the moving party, “[tjhe defendant bears the burden of stibating
no claim has been presenteddédges v. United t&tes 404 F.3d 744, 750 (3d Cir. 2005)
(citation omitted)

In general, a complaint is legally sufficient if it contains “a short anch @titement of
the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a){®).t6Lichstone
of [this] pleading standard is plausibilityBistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012).
Although Rule 8(a)(2) does “not require heightened fact pleading of specificéd require
the recitation of “enough facts to state a claim to relief thatlausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007). “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable infereribe thefendant is
liable for the miscondu@lleged.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted).
In other words, “[tlhe plausibility standard is not akin to a ‘probability requiremleat,it asks
for more than a sheer possibility that a defendant has acted unlawfdllyguotation omitted).
“In ruling on a 12(b)(6) motion, courts can and should reject legal conclusions, unsupported
conclusions, unwarranted references, unwarranted deductions, footless conclusionsanti law
sweeping legal conclusions in the form of actalgations.”Bright v. Westmoreland Cty380
F.3d 729, 735 (3d Cir. 2004) (citation and internal quotation marks omitted). Ultimately, a
complaint must contain facts sufficient to nudge any claim “across thé&dimeconceivable to
plausible.”"Twombly 550 U.S. at 570.

In addressing whether@o seplaintiff’'s complaint fails to state a claim, the court must

liberally construe the allegations set forth in the compl&ee Higgs v. Att'y Gen655 F.3d



333, 33940 (3d Cir. 2011) (explaining that “whemwesented with @ro selitigant, we have a
special obligation to construe his complaint liberally” (citation and internal gowtanarks
omitted)).Also, “[tjhe defendant bears the burden of showing that no claim has been présented.
Hedges404 F.3d at50 (citation omitted).

2. ReviewUnder 28 U.S.C. § 1915(€))

Because the court has grantedapolinileave to proceeth forma pauperisthe court
must examinavhether theamendedomplaint is frivolous, malicious, fails to state a claim upon
which relief can be granted, or asserts a claim against a defendant immune fretaryncelief.
See28 U.S.C. § 1915(e)(2)(B)(iii) (providing that “[n]otwithstanding any filing fee, or any
portion thereof, that may have been paid, the court shall dismiss the casdimeaihyhe court
determines that . . . (B) the action or appeal(i) is frivolous or malicious(ii) fails to state a
claim on which relief may be granted; @r) seeksmonetary relief against a defendant who is
immune from such relief”). A complaint is frivolous under section 1915(e)(2)(8){i“lacks an
arguable basis either in law or fadygitzkev. Williams 490 U.S. 319, 325 (1989nd is legally
baseless iftiis “based on an indisputably meritless legal theobelitschv. United States67
F.3d 1080, 1085 (3d Cir. 199%As for whether a complaint is malicious,

[a] court that considers whether an action is malicious must, in accordathce wi

the definition ofthe term “malicious,” engage in a subjective inquiry into the

litigant's motivations at the time of the filing of the lawsuit to determine whether

the action is an attempt to vex, injure or harass the defendant.

Id. at 1086. “[A] district court may dismiss a complaint as malicious if it is plainly abo$itres
judicial process or merely repeats pending or previously litigated claBrsdzki v. CBS Sports
Civ. No. 11-841SLR, 2012 WL 125281, at *1 (D. Del. Jan. 13, 2012).

Concerning the analysis under section 1915(e)(2)(B)(ii), the standard for sirsmés

complaint for failure to state a claim pursuant to this subsection is identical to thetdegialrd



used when ruling on motions to dismiss under Federal &u@ivil Procedure 12(b)(6)See
Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule 12(b)(6) standard to
dismissal for failure to state claim under section 1915(e)(2)(B)).
B. Analysis

In the motion to dismiss, the defendants argu&t the court should dismiswith
prejudice (1)the official capacity claimsagainst thembecause those claims are essentially
against the government entif2) the substantive due process claim against Officer Capodanno
because (a) there is no causeaofion for a failure to administévliranda warnings after the
police arrested Chapolini because he does not claim that any statements acqurededer
against him at trial, and (b) Chapolini has not alleged that the strip search wagauine
intake procedureat the UDPD; (3) the “Deficient Management of Subordinates” claim against
Officer Gamber because (a) he cannot be held liable for simply beinggéevisor, and (b) the
failure-to-provideMiranda-warnings claim lacks merit; (4) the “Deficient adagement of
Subordinates” claim against Captain Johnson becanise, alia, there are no allegations of
personal involvement; (5) tHequal Protection fause claim against Officer McDonald because
Chapolini does not alleg@) what it was about his app@ace that caused Officer McDonald to
treat him differently,or (b) the existence of similarly situated persons that have been treated
differently; and (6) the “negligence/failure to protect” claims against Officers Donahue and
Flores because (a) the Piigtl Subdivision Torts Claims Act bars any negligence claim, (b)
Chapolini has not alleged that the defendants intentionally caused his injuries. NDefstb
Dismiss Pl.’s Am. Compl. Pursuant to Fed. Rules of Civ. P. 12(b)(6) and Rule 12(e).(“Defs

Mem.”) at 5-11, Doc. No. 27. The defendants also argue that theraided to qualified
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immunity and that the court should strike Chapolini’'s request for a declaratory juddoheatt.
10-11.The court addresses each of these arguments in turn.
1. Chapolin’'s Official Capacity Claims

The defendants assert that the calmbuld dismiss any official capacity claims against
them because “suits against state officers in their official capacity arelyranother way of
pleading an action against the entity of which an officer is an agdnat5 (citations omitted).
Although Chapolini did not respond to this argument in his response to the motion to dismiss,
does not provide a ground for dismissal of the official capacity claims.

A plaintiff suing undersection 1983 can assert claims against individuals in their
individual and official capacities. Individual capacity claims under section 1983 tseekover
money from a government official, as an individual, for acts performed under coloteofastd
Gregory v. Chehi843 F.2d 111, 120 (3d Cir. 1988). Official capacclaims “generally
represent only another way of pleading an action against an entity of which am isffare
agent.” Kentucky v. Graham473 U.S. 159, 16%6 (1985) (quotingMonell, 436 U.S.at 690
n.55 (1978)). “A judgment against a public servanhis official capacity’ imposes liability on
the entity that he represents[Btandon v. Holt469 U.S. 464, 471 (1985Yourts in this district
have dismissed official capacity claims against individual defendants wherathiffahas sued
both the governmental entity and officers of that governmental erliggause the official
capacity claims are redundantthat scenaricSee McDonaldWitherspoon v. City of PhilaCiv.

A. No. 171914, 2018 WL 4030702, at *5 (E.D. Pa. Aug. 23, 2018) (dismigsiigal capacity
claims against city officials where defendants asserted that they were Calldatihe § 1983
claim made against the City” because “[i]t is unnecessary for Plaintifitsup to the same

claim against the same party in interest undelifferent name”);Jackson v. Phila. Housing
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Auth, Civ. A. No. 134872, 2014 WL 1096157, at *4 (E.D. Pa. Mar. 20, 2014) (“Where the
plaintiff sues both the governmental entity and the entity’s officers indFairal capacities, the
official capacity sits are duplicative of the suit against the entity and should be dismissed.”
(citations omitted))see also Gregory843 F.2d at 120 (“[T]he claims here, insofar as they are
against the defendant officials in their official capacities, are only a dupiicat the counts
asserted against the Township itself.”).
Here,unlike in the original complaint, Chapolini has identifeay the individual UDPD
officers and not Upper Darby Townshipr the UDPD)as defendant$ CompareCompl. at 1,
with Am. Compl. at 1.The defendants have not cited to any case where a court has dismissed
official capacity claims against individual defendants where the govetnenéty is not named
as a defendant, simply because the claims are the types of claims that could be assested a
the governmental entity. Therefore, the defendants’ argument does not wieamnaissal.
Nonetheless hie courthas screeed Chapolini’s official capacity claimsnder 28 U.S.C.
§ 1915(e)(2). Because Chapolini is pursuing official capadaims against thendividual
defendants, he is essentially asseranell claims. See Thomas v. City of Chest€iv. A. No.
15-3955, 2016 WL 1106900, at *2 (E.D. Pa. Mar. 21, 2016) (“A suit for damages against an

individual municipal employee in &ior her ‘official capacity’ is not cognizable unless the

requirements olMonellare met.” (citation omitted)geealso McHugh2015 WL 9489593, at *9

2 Chapolini seemingly would not have been able to maintain a claim agandDPD had he chosen to keep it as a
defendant in this lawsuiGee Mikhaeil v. Santp$46 F. App’x 158, 163 (3d Cir. 2016) (parriam) (concluding
that district court “correctly determined that the Jersey City Police Beear was not a proper party to this
[section 1983] action [because] . . . a city police department is a governmantalitsthat is not distinct from the
munidpality of which it is a part”). Additionally, he would not habeen able to maintain the claim against the
UDPD had he sued both it and Upper Darby Towns8geMcHugh v. KoonsCiv. A. No. 147165, 2015 WL
9489593, at *9 (E.D. Pa. Dec. 30, 2015) (Ytwell settled in the Third Circuit that ‘police departments cannot be
sued in conjunction with municipalities, because the police departmergrely an administrative arm of the local
municipality, and is not a separate judicial entity.” (citationstted)).
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(“An official capacity suit against a prosecutor is essentially a municigalityaclaim against

theDistrict Attorney’s Officg] pursuant tavionell.”).

they

RegardingMonell liability of municipalities and local governments under section 1983,

may be liable . . . if the governmental body its&ibjects a person to a
deprivation of rights of cause’% a persori‘'to be subjectédto such deprivation.
SeeMonell v. New York City Dept. of Soc. Serd86 U.S. 658, 692, 98 S.Ct.
2018, 56 L.Ed.2d 611 (1978). But, under 8 1983, local governments are
responsibleonly for “their own illegal acts: Pembaur v. Cincinnati475 U.S.
469, 479, 106 S.Ct. 1292, 89 L.Ed.2d 452 (1986) (civmanell, 436 U.S., at
665-683, 98 S.Ct. 2018). They are not vicariously liable under § 1983 for their
employeés actions. Sed., at691, 98 S.Ct. 2018Cantorf v. Harris, 489 U.S.
378, 392, 109 S.Ct. 1197, 103 L.Ed.2d 412 (19893rd of Comnrs of Bryan

Cty. v. Brown 520 U.S. 397, 403, 117 S.Ct. 1382, 137 L.Ed.2d 626 (1997)
(collecting cases).

Plaintiffs who seek to impose liability on local governments under § 1983
must prove thataction pursuant to official municipal politgaused their injury.
Monell, 436 U.S., at 691, 98 S.Ct. 2018; see at 694, 98 S.Ct. 2018. Official
municipal policy includes the decisions of a gowveents lawmakers, the acts of
its policymaking officials, and practices so persistent and widespread as to
practically have the force of law. Sd®d.; Pembauy suprg at 486481, 106
S.Ct. 1292Adickes v. S.H. Kress & G898 U.S. 144, 167468, 90 SCt. 1598,

26 L.Ed.2d 142 (1970). These deection[s] for which the municipality is actually
responsible.’Pembauysuprg at 479-480, 106 S.Ct. 1292.

Connick v. Thompsen63 U.S. 51, 60-61 (201 lasgtalteration in original).

UnderMonell, a plaintiff may hold a municipality liable under section 1983 only where

the plaintiff establishes that (1) the municipality had a policy, custom otigga(2) the policy,

custom, or practice amounted to deliberate indifference to the plamiffistittional rights, and

(3) the policy was the moving force behind the constitutional violagee Vargas v. City of

Phila., 783 F.3d 962, 974 (3d Cir. 2015) (citiMpnell, 436 U.S. at 38D1). A “policy” arises

when a decisiomaker possessing final authgriissues an official proclamation, policy, or

edict. Pembauy 475 U.S. at 481:Customs$ are practices so permanent and wsdttled as to

13



virtually constitute lawMonell, 436 U.S. at 691Regardless of whether a plaintiff is seeking to
imposeMonell liability for a policy or a custom, “it is incumbent upon a plaintiff to show that a
policymaker is responsible either for the policy or, through acquiescencé¢hefocustom.”
Andrews v. City of Philadelphia895 F.2d 1469, 1480 (3d Cir. 199B@ge also Bievicz v.
Dubinon 915 F.2d 845, 850 (3d Cir. 1990) (explaining that in both methods to obtain liability
under Monell, “a plaintiff must show that an official who has the power to make policy is
responsible for either the affirmative proclamation of agyotir acquiescence in a wskttled
custom”).

Here, Chapolini has not identified any policy, custom, or practice in #mended
complaint that would possibly establistonell liability. > He has not alleged that the UDPD has
a policy, custom, or practice of using excessive force when effectingea, amconstitutionally
strip searching individuals after their arrests, or failing to rblchnda warnings before
conducting custodial interrogationss such, he has not included allegations to maintain official
capacity claims against the defendants and the court will dismiss those whaier28 U.S.C. §

1915(e)(2)(B)(i).

3 Although Chapolini has identified Officer Gamber and Captain Johnseunpasvisors in the amended complaint,
he does not include any allegations that they, or any of the other defermt@nisolicymakers. Courts have
dismissed official capagitclaims against individual defendants when (1) there are no allegdtiah they are
policymakers or (2) the nature of their positions would not constitlieymakers as a matter of state |8ee, e.q.
McHugh 2015 WL 9489593, at *9 (dismissing offit capacity claim against prosecutor because he did “not have
policymaking authority for the District Attorney’s Office'¥is v. Cty. of SchuylkillB66 F. Supp. 1462, 1479 (E.D.
Pa. 1994) (“The Supreme Court has clearly stated that only those naliifipers and employees who have final
policymaking authority can by their actions subject their municipalleyers to § 1983 liability.”). There is no
indication that under Pennsylvania state law that any of the individuahdbaits is a policymaker as even the
UDPD police chief would not be a policymaker under PennsylvaniaSae.Santiago v. Warminster Twg9 F.3d
121, 135 n.11 (3d Cir. 2010) (explaining that “as a matter of Pennsyltatédasv, a township Police Chief is not a
final policymaker”(citing 53 Pa. C.S. § 66902)).
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2. Chapolini’s Fourth Amendment Claim Against Capodanno for the Strip Seach

Chapolini claims that Officer Capodanno violated his constitutional rights by strip
searching him at the UDPHChapolini allegesthat he had to strip down to his boxers, and
Officer Capodanno, while the other defendants watched and while he wasdmirded by a
security camera, aggressively grabbed his testicles and “between his ariuarsicompl. at |
19. He also claims that the security camera was “an open circuit camera,” which allowed
“unauthorized and opposite sex people to see [hila] At T 24.

The defendantsontendthat “[t]hereis no viable claim against Officer Capodanno based
upon allegations of a strip search and body cavity search when he was arrested on
probation/parole warrants and for resisting arrest.” Defs.” Mem. aitig Florence v. Bd. of
Chosen Freeholders of Cty. of Burlingtd66 U.S. 318 (2012) antB. v. Fassnach801 F.3d
336 (3d Cir. 2015)). Unfortunately, Chapolini does not substantively respond to this argument;
instead, he references that the strip search was “intrusivet@mstituteda “cavity search.”
Reply to Defs.” Mot. to Dismiss and Request for Time Extengi®h's Resp.”)at 2, 3, Doc. No.

28. Despite Chapolini’s lack of a substantive response, the defendants’ argument does not
warrant relief.

Sedion 1983 “provides private citizens with a means to redress violations of federal law

committed by state individualsWoodyard v. . of Essex 514 F. App’x 177, 180 (3d Cir.

4 Although Chapolini claims that Officer Capodanno violated his sutise due process rights, such a claim
relating to a strip search conducted after his ammeses under the Fourth Amendme®ée Alibright v. Oliver510
U.S. 266, 273 (1994) (“Where a particular Amendment ‘provides an #&xf#ixtual source of constitutional
protection’ against a particular sort of government behavior, ‘thatndment, not the more generalized notion of
‘substantive due process,” mim the guide for analyzing these claims.” (quotdrgham v. Connqr490 U.S. 386,
395 (1989))see, e.g.Peterson v. PittsCiv. A. No. 181691, 2019 WL 3836497, at *2 n.3 (E.D. Pa. Aug. 14, 2019)
(“Though Peterson’s Complaint references the Fourteemien8iment, the Court analyzes his claim under the
Fourth Amendment, consistent with the United States Supreme €baoltling inAlbright . . . .” (internal citation
omitted)). To prevail on this claim, Chapolini will have to ydhat the search was conducted in an unreasonable
manner.See Bell 441 U.S. at 560 (explaining body cavity search does not violate Foorémdment rights of
pretrial detainees where search is “conducted in a reasonable manner”).
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2013)(per curiam)(citing 42 U.S.C. 8 1983)[A] plaintiff seeking to hold a individual liable
under 8§ 1983 must establish that she was deprived of a federal constitutional or Stigtuitbry

a state actor.Kach v. Hose589 F.3d 626, 646 (3d Cir. 2009) (citiBgnn v. Universal Health
Sys, 371 F.3d 165, 1690 (3d Cir.2004)). “Accordingly, there can be no cause of action under
§ 1983 absent violation of a right secured by the Constitution or the laws of the United States
Reichley v. BnnsylvanieDept of Agric, 427 F.3d 236, 244 (3d Cir. 2005).

When evaluating sectinl1983 claims,

“[t] he first step . .is to identify the exact contours of the underlying right said to

have been violated and to determine whether the plaintiff has alleged a

deprivation of a constitutional right at alNicini v. Morra, 212 F.3d 798, 806 (3d

Cir. 2000) (quotingCnty. of Sacramento v. LewiS23 U.S. 833, 841 n.5, 118

S.Ct. 1708, 1714 n.5, 140 L.Ed.2d 1043 (199%ext, a plaintiff must

demonstrate a defendamt'personal involvement in the alleged wrondg2dde v.

Dellarciprete, 845 F.2d 1195, 1207 (3d Cir.1988). A plaintiff makes sufficient

allegations of a defendant’s personal involvement by describing the defendant’

participation in or actual knowledge of and acquiescence in the wrongful conduct.

Id. Although a court can infer that a defendant had contemporaneous knowledge

of wrongful conduct from the circumstances surrounding a case, the knowledge

must be actual, not constructivgaker v. Monroe Twp50 F.3d 1186, 1194 (3d

Cir. 1995);Rode 845 F.2d at 1201 n.6. A plaintiff “must portray specific conduct

by state officials which violates some constitutional righ&ittlemacker v.

Prasse428 F.2d 1, 3 (3d Cir. 1970).

Chavarriaga v. NJ. Dept of Corr., 806 F.3d 210, 222 (3d Cir. 2015).

In this case, Chapolini alleges that Officer Capodanno placed him in a cell in e poli
station tostrip search him. It is unclear from the amended complaint whether the cell was the
location where the police were placing Chapdicnhold him (ssbly until he was transported
for a preliminary arraignment before a magisterial district justioe)if it was merely the
location in which Officer Capodanno decided to strip search him. Nonetheless, Ritkece

nor Fassnachexpressly apply to the situation presented heaenely, a strip search occurring in

a police station.

16



In Florence police stoppedhie petitiones vehicle and later determined during the stop
that there was a bench warrant foe petitioner'sarrest® 566 U.S. at 323. The policerasted
the petitioner and took him to a county detention cetde¥hile there, he had to shower with a
delousing agent, corrections officers checked him for scars, marks, ¢imog,tand contraband
as he disrobed, and corrections officers “instructed [him] to open his mouth, lift hisetdraid
out his arms, turn around, and lift his genitallsl”’ The petitioner remained at this detention
center for six days, until corrections officials transferred to the coumrecational facility
associated witthe bench warrantd. at 323-24.

At this county correctional facility,

all arriving detainees passed through a metal detector anddwaita group

holding cell for a more thorough search. When they left the holding cell, they

were instructed to removehdir clothing while an officer looked for body

markings, wounds, and contraband. Apparently without touching the detainees, an
officer looked at their ears, nose, mouth, hair, scalp, fingers, hands, arms, armpits,
and other body openings. This policy apgdliregardless of the circumstances of

the arrest, the suspected offense, or the detainee’s behavior, demeaiminat cr

history.

Id. at 324. The petitioner also alleged that “he was required to lift his genitalsyoumdaand
cough in a squatting position as part of the process. After a mandatory shower, durimgis/hic
clothes were inspected, [he] was admitted to the facillty."The petitioner remained at this
second facility until the following day, when his charges were dismits$ed.

The peitioner “sued the governmental entities that operated the jails, one oatbens,
and certain other defendantdd. He clained that these defendants violated his Fourth and

Fourteenth Amendment rights because

persons arrested for a minor offense could not be required to remove their
clothing and expose the most private areas of their bodies to close visual

> The bench warrant was issued after the petitioner fell behind on hiblgnpayments toward a fine imposed after
he pleaded guilty to two offenses. 566 U.S. at 323. Although the petitionepthrgraid the outstanding balance,
“for some unexplained reason, the warrant remained in a statewide congiaterse:.1d.
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inspection as a routinpart of the intake process. Rather, . . . officials could

conduct this kind of search only if they had reason to suspect a particular inmate

of concealing a weapon, drugs, or other contraband.

Id. (internal citation omitted). The district court “certdiea class of individuals who were
charged with a nonindictable offense under New Jersey law, processed at eitBerlitigton
County or Essex County jail, and directed to strip naked even though an officer had not
articulated any reasonable suspicionythveere concealing contrabandid. at 324-25. The
district court granted summary judgment in favor of the petitioner, “conclydfag any policy

of ‘strip searching nonindictable offenders without reasonable suspicion violated the Fourth
Amendment.”ld. at 325. The Third Circuit reversed, “holding that the procedures described by
the District Court struck a reasonable balance between inmate privacy and thg seeds of

the two jails” Id.

On appeal to the Supreme Court, the Cauidressed “the odroversy [over] whether
every detainee who will be admitted to the general population [of a prison or otherodetent
facility] may be required to undergo a close visual inspection while undreSsidat 322.In
addressing this issue, the Copdintedout that it “has confirmed the importance of deference to
correctional officials and explained that a regulation impinging on an inmaiaittional

rights must be upheld if it is reasonably related to legitimate penological infetdstst 326

(citations and internal quotation marks omittéid)is “deference must be given to the officials in

8 The Court discussed the use of the term “strip search” to describe whatddauthe correctional facilities:

The opnions in earlier proceedings, the briefs on file, and some cases obtlrisr€fer to a “strip
search.” The term is imprecise. It may refer simply to the instructioenmve clothing while an
officer observes from a distance of, say, five feet or ribreay mean a visual inspection from a
closer, more uncomfortable distance; it may include directing detainsbske their heads or to
run their hands through their hair to dislodge what might be hidden there;n@y involve
instructions to raiserms, to display foot insteps, to expose the back of the ears, to moveant spre
the buttocks or genital areas, or to cough in a squatting position. In the oestanthe term does
not include any touching of unclothed areas by the inspecting officere Hne no allegations that
the detainees here were touched in any way as part of the searches.

566 U.S. at 325.
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charge of the jail unless there is ‘substantial evidence’ demonstratingrésponse to the
situation is exaggeratedd. at 330 (citation omitted).

The Cart then went through the justifications for the procedures used by the two
correctional facilities and found that the petitioner did not show substantial ewitieicthe
officials’ response to the situation was exaggeraeharding these justificatisnthe Court
explainedthat inter alia, (1) “[c]orrectional officials have a significant interest in conducting a
thorough search as a standard part of the intake process [because tlheoadvhigsnates
creates numerous risks for facility staff, foetexisting detainee population, and for a new
detainee himself or herself[,]” (2) “[jJails and prisons also face graveathrposed by the
increasing number of gang members who go through the intake process . . . [thus, t]he
identification and isolationfagang members before they are admitted protects everyone in the
facility[,]” and (3) “[d]etecting contraband concealed by new detainees . . . is a most serious
responsibility [as w]eapons, drugs, and alcohol all disrupt the safe operation of‘adaiat
331-33 (citations omitted)in total, the Court determined that “[t]here is a substantial interest in
preventing any new inmate, either of his own will or as a result of coefobom putting all who
live or work at these institutions at even greaisk when he is admitted to the general
population.”ld. at 333-34.

The Court then addressed the petitioner's argument that the seriousness of tlee offens
should play a role in whether an incoming inmate is subjected to the visual ddaath334.

The Court explained that “[p]eople detained for minor offenses can turn out to be the most
devious and dangerous criminaldd. Also, “[e]xperience show[ed] that people arrested for

minor offenses have tried to smuggle prohibited items into jail, sometimesiry their rectal

7 The Court pointed out that “contraband” for correctional facility pueposent beyond knives, guns, and illicit
drugs to include scissorgzor blades, glass shards, money, cigarettes, certain items ofglditjiters, matches,
cell phones, pills and medications, chewing gum, hairpins, wigs,\emdpens. 566 U.S. at 3323.
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cavities or genitals for the concealmend” at 335. Further, “[e]Jven if people arrested for a
minor offense do not themselves wish to introduce contraband into a jail, they may ls&l coerc
into doing so by others.Id. (citation omited). Moreover, a correctional facility may have
difficulties with classifying inmates by their current offenses and criminabryigrior to the

intake searchld. at 336.At bottom, “[t]he restrictions suggested by petitioner would limit the
intrusion onthe privacy of some detainees but at the risk of increased danger to everyone in the
facility, including the less serious offenders themselves.at 338.

Of importanceo the instant case, the Court emphasized that “[t]his case does not require
the Caurt to rule on the types of searches that would be reasonable in instances where, for
example, a detainee will be held without assignment to the general jail ffmpwad without
substantial contact with other detaineesd. at 338-39. The court notedhat “[t]he
accommodations provided in these situations may diminish the need to conduct some aspects of
the searches at isstdd. at 339 (citation omitted). In addition, the case did not permit the Court
to address “whether an arrestee whose detention has not yet been revieweddistratenar
other judicial officer, and who can be held in available facilities removed from ehera
population, may be subjected to the types of searches at issuelthefdé& Court also did not
address “the invasivesg of searches that involve the touching of detainees,” because only visual
searches were involved in the cdske.

Justice Alito wrote a concurring opinion to “emphasize the limits of ftiagority’s|
holding.Id. at 340 (Alito, J., concurring). He described the holding as follows:

Jail administrators may require all arrestedso are committed to the general

population of a jaito undergo visual strip searches not involving physical contact

by corrections officers. To perform the searches, officersdiragt the arrestees

to disrobe, shower, and submit to a visual inspection. As part of the inspection,
the arrestees may be required to manipulate their bodies.
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Id. at 340-41. He then explained

that the Court does not hold that itasvaysreasonable to conduct a full strip

search of an arrestee whose detention has not been reviewed by a judicial officer

and who could be held in available facilities apart from the general population.

Most of those arrested for minor offenses are not dangerous, and most aedrelea

from custody prior to or at the time of their initial appearance before a nadgistr

In some cases, the charges are dropped. In others, arrestees are released either on

their own recgnizance or on minimal bail. In the end, few are sentenced to

incarceration. For these persons, admission to the general jail populatiorhevith t

concomitant humiliation of a strip search, may not be reasonable, particulanly if

alternative procedure fgasible.
Id. at 341-42.

As illustrated by this court’s lengthy discussionFbérence the FlorenceCourt did not
address the circumstances presented here: a physical (not simply vispaBeatch of an
individual after the individual's arrest, at a police station, prior to any deteionnhy a
magistrate regarding the individual's confinement. There is no indication that dbe’'sC
application of the holding to “a jail or other detention facility” would apply to tb#D. See,
e.g, Fate v. Charles24 F. Supp. 3d 337 (S.D.N.Y. 2014) (concluding tdbrencedoes not
permit the suspicionless wal body cavity search at issue in this case[,]” which occurred in
police station).JusticeAlito’s concurring opinion emphasized that the majority’s holding was
limited to inmates committed to the general population of a lidil.at 340. There are no
allegations that Officer Capodanno searched Chapolini because he was about to beeddmmitt
the general population of a jail.

In the other case cited by the defendaiassnacht the minor plaintiff was strip
searched upon his arrival at a county youth intervention center. 801 F.3d at 338. Dering t
search, the minor remained behind a curtain so that only the officer perfaimaisgarch could

view him.Id. The minor had to “turn around, drop his pants and underwear, bend over, spread

his buttocks, and coughld.
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The minor plaintiff's parents filed an action under section 1983, claimingiriet,alia,
the officials at the youth detention center subjected the nbdinan unreasonable seardth. In
resolving motions for summary judgment, the distdoturt concluded thaElorence does not
apply to juvenile§and denied the defendants’ motion for summary judgment on that ground)
and analyzed the search under the reasonable suspicion standard articuBéddvinwolfish
441 U.S. 520 (1979)ld. The dstrict court also certified the “question of whetHdorence
applies to all juveniles being committed to a juvenile detention facility.at 339.The Third
Circuit reviewed Florence concluded that the decision applied to juvenile detainees, and
revesed the district courtd. at 347.

The court cannot discern why the defendants are citifgésnachas it does not appear
that Chapolini is a juvenilandFassnachis only relevant insofar as the Third Circuit extended
Florenceto juvenile detainees. Nonetheless, the same issues exist. At this stageadd, the
court is limited to the allegations in the amended complaint, and it does not appesistghi
that eitherFlorence or Fassnachtare applicable. Accordingly, as those are the onlyrmple
asserted for dismissing Offic€apodanndrom Chapolini’'s claim concerning the strip search,
the court must deny this part of the motfoBee Hedget04 F.3cat 750 (“The defendant bears
the burden of showing that no claim has been presentedtigoiiomitted)).

3. Failure to Supervise Claim Against Officer Gamber Relating to the Failte to Read
Miranda Warnings

Although Chapolini complains about Officer Capodanno qudsigohim without first
providing Miranda warnings to him, he does not assarcause of action against him in the

amended complaint. Instead, his only cause of action relating to the alleged tailgad

8 The court also notes that the defendants have ignored apaitieasf Chapolini’s claim as he clearly alleges that
the way the search was performeldo violated his rights.SeeAm. Compl. at 19 (complaining that Officer
Capodanno aggressively grabbed his testicles and “between his aris [sic]
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Miranda warnings before questioning him is a supervisory liability claim against €dffic
Gamber. Am. Compl. at T 26. The deflants move to dismiss this claim because (1) there is no
right to Miranda warnings where no statement is taken, (2) Chapolini has not alleged that a
statement was taken or that it was used against him, (3) simply because O#inberG
approved a report stating that the UDPD did not give Chapiliranda warnings does not
show that he had knowledge that such warnings were necessary in this case, anadd) Offi
Gamber cannot be held liable simply for being a supervisor. Defs.” Mem=7atGhapolini
assetsin response that “[w]hen [Officers Capodanno and Donahue] both asked [him] why he ran
briefly, [his] rights were violated,” and a “defective management claimery much proper”
where Officer Gamber “filed [an] incident report which clearly statessrtbdMirandal was [sic]
issued.” Pl.’s Rep. at 3. The court agrees with the defendants that this claim is properly
dismissed.

As Chapolini asers that Officer Gamber is a supervisor, he must allege that Officer
Gamber’s own conduct violated the Constituti®ee Igbal 556 U.S. at 676 (explaining that
“[b]ecause vicarious liability is inapplicable to . . . § 1983 suits, a plaintift plesad thatach
Governmenwfficial defendant, through the official’s own individual actions, has violated the
Constitution.”ld. There are two theories of supervisory liability when a plaintiff seeks toaold
supervisor liable for the unconstitutional acts by subordinates: (1) “Individuahdkafits who
are policymakers may be liable under § 1983 if it is shown that such defendants, Ww#hate|
indifference to the consequences, established and maintained a policy, pradis®morwhich
directly caused [thegonstitutional harm[;]” and (2) “[A] supervisor may be personally liable
under 8 1983 if he or she participated in violating the plaintiff's rights, directed otheiddte

them, or, as the person in charge, had knowledge of and acquiesced in hisnatésord

23



violations.” A.M. ex rel. J.M.K. v. Luzerne Cty. Juvenile Det. G372 F.3d 572, 586 (3d Cir.
2004) (citation omitted). Here, the court has already explained that Champedimiot included

any allegations that any of the defendants are policgmsakt appears very likely that none of
the defendants are policymakers under Pennsylvania law, and there are no alleggdi@iisg

the establishment or maintenance of a policy, practice or custom. As such, tthieebiry of
supervisor liability ismapplicable here. Concerning the second theory, Chapolini has also failed
to include sufficient allegations for a plausible personal liability ckgrminst Officer Gamber.

The Supreme Court halirectedthat law enforcement officersust provide a suspect
with specific warnings of the suspect's Fifth Amendment rights prior to a “castodi
interrogation.”Miranda v. Arizona 384 U.S. 436, 444 (1966 “custodial interrogation” is
“questioning initiated by law enforcement officers after a person has teeniméo custody or
otherwise deprived of his freedom of action in any significant wiay An “interrogation” under
Miranda “refers not only to express questioning, but also to any words or actions on the part of
the police .. . that the police shouldnkbw are reasonably likely to elicit an incriminating
response from the suspedRhode Island v. Innjgt46 U.S. 291, 301 (1980).

Here, taking Chapolini’'s allegations as true, Officer Capodaainieast attempted to
conduct a custodial interrogation of him without first providing him viitinanda warnings.
Chapolini appears to believe that this failure entitles him to r8ed#Pl.’s Resp.at 3. Chapolini
is mistaken, as “questioning a plaintiff in custody withowdviding Miranda warnings is not a
basis for a § 1983 claim as long as the plaintiff's statements are not used [dyaipkintiff] at
trial.” Renda v. King347 F.3d 550, 55568 (3d Cir. 2003)King v. Cavallg Civ. A. No. 19
1005, 2019 WL 2246803, at *5, n.5 (E.D. Pa. May 22, 201Rinff also alleges that Cavallo

failed to provide himMiranda warnings. That allegation does not state a constitutional claim

24



because King does not also allege that he made statements during a custodighiicterttoat
were used against him at tri® Here, Chapolini does not allege tlra responded to any of
Officer Capodanno’s questions, much lesg Hray statements he made in response to Officer
Capodannowvere used against himt trial.!° Accordingly, there is nolaim generallyfor the
failure to provideMirandawarningshere.

As for Officer Gamber, therareno allegatios in the amended complaint that Officer
Gamber participated in questioning Chapoloni directed Officer Capodanno to question
Chapolini without first reading hinMiranda warnings In addition even if Officer Gamber
completed the incident repodfter the fact which indicates that Chapolini did not receive
Miranda warnings and that he was “interviewed,” there are no allegations in the ednend

complaint that he had any knowledge of a violatiod atherwise failed to act to prevent them.

9 The Third Circui has also discussed the failure to prowtleanda warnings in relation to a section 1983 claim as
follows:

[V]iolations of the prophylacticMiranda procedures do not amount to violations of the
Constitution itself. The right protected under the Fifth Amendment isghembt to be compelled
to be a withess against oneself in a criminal prosecutioerasls the “right to counsel” during
custodial inerrogation recognized iMiranda . . . is merely a procedural safeguard, and not a
substantive right.

Giuffre v. Bissell31 F.3d 1241, 1256 (3d Cir. 1994) (internal citations omitted).
10 The incident reports Chapolini attached to his origowhplaintand his responsive briefo not reference him
making a statement to the poliGeePl.’s Resp.at ECF pp. 911.

Regarding these documents, Chapolini attached a variety of documéimsoriginal complainpertaining
to his allegations, includg grievance forms, passes that required corrections officials to assigo tie bottom
bunk in his cell, a photograph of his head that allegedly sthathe injuries he received during his arrest, and a
UDPD Incident Arrest Report and Incident Report pertaining to wbatirred on March 1, 2018. Compl. at ECF
pp. 14-32. Chapolini did not attach any of these documents to the amended contpiaithe court has referred to
them in this opinion because he discusses the Incident Report and tidgichsth Report in the amended complaint.
See In re Rockefeller Ctr. Props. Sec. Ljtig34 F.3d 280, 287 (3d Cir. 1999) (explaining that along with allegations
in complaint, court “can consider a document integral to or explicitly reliexh wp the complaint,” ah “an
undisputedly authentic document that a defendant attaches as an &xlaibiotion to dismiss if the plaintiff's
claims are based on the document.” (emphasis in original) (internal gqooteiks omitted)).

In the Incident Arrest Report (which looks like a form report), it states@hmapolini was not advised of
his rights. Compl. at ECF p. 28. The Incident Report showed that Gfficapodanno, Donohue, Flores, and
Finnegan, and Captain Johnson were involved in the incitteréit ECF p. 29. lalso states that Chapolini was
“Interviewed”, he was not advised of his rights, and néestant was taken from hinhd. at ECF pp. 29, 30. It
further states that Officer Gamber reviewed the reparat ECF p. 29.
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Moreover, as Chapolini has not pleaded a violation of his rights against Officer Gapptias
claims for . . . supervisory liability must also failRiggins v. BangsCiv. No. 1812877
(FLW)(LHG), 2019 WL 1916207, at *5 (D.N.J. Apr. 30, 2019) (citations omitted). Accordingly,
Chapolini has failed to plausibly plead a supervisory liabiltgrsonal liabilityclaim against
Officer Gamber for the alleged failure to read Whmandawarnings.

4, Excessive Force Glims Against Officers Donahue and Flores

The defendants claim that the court should dismisskiyns by Chapolini regarding the
force used to effect his arrest. Defs.” Mem. at 8. The defendants, presumablye 6 taslini
usedthe label “negligence/flaire to protect'to reference his cause of action relating to his actual
arrest, believe that he is asserting a negligence cldimt 8-10. In characterizing Chapolini’s
claim as a negligence claim, the defendants assert that, to the extent he igyasstdia law
cause of action for negligence, the Political Subdivision Torts Claimnd®dPa. C.S. § 854%t
seq.("PSTCA") provides Officers Donahue and Flores with immunity from this clédmat 8-

9. They also contend that Chapolini concedeshisainjuries are not due to intentional conduct;
therefore, they could not be liable for willful miscond(e$ an exception to immunity under the
PSTCA) under state lawld. at 9-10. Finally, the defendants appear to assert that because
Chapolini admitgo running away from the police and not voluntarily sukingtto the police, he

can not assert a claim against the officitsat 10.

In response to this argument, Chapolini appears to assert that he has assertessiae exce
force claim against Offiae Capodanno and Flores. Pl.’'ssReat 4. He argues that even though
he failed to follow Officer Capodanno’s order to place his hands behind his back, Officer
Capodanno still had to “conduct himself in the safest way that wouldn’t injure either’ part

(citing Corselli v. Coughlin842 F.2d 23, 27 (2d Cir. 1988)).
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The court understands why the defendants have discussed negligence because the
amended complaint states that Captain Thomas and Officer Gavabenegligentwhen they
failedto properly supervise their subordinates when they apprehended him for his active. warra
Am. Compl. at § 27. Chapolini alstescribes his cause of action relating to his arrest as a claim
for “negligence/failure to protect.ld. at 7. Nonetheless, it isvidert from the amended
complaint that Chapolini is alleging that the officers used excessive foreceestirag him and
that he is asserting a section 1983 claim for the use of excessiveafatceot a state law
negligence claim (or any other claim under state .|aWijs court is obligated to “liberally
construe” the amended complaint and “apply the applicable law, irrespective of mthete
selitigant has mentioned it by nameDluhos v. Strasburg321 F.3d 365, 369 (3d Cir. 2003)
(citing Higginsv. Beyer 293 F.3d 683, 688 (3d Cir. 2002)As such, the court must analyze the

claim as an excessive force claiin.

11 To the extent that Chapolini woulthve sought to assert a negligence claim, the defendants are corréw that
PSTCA would bar such a claim. Undee t("'STCA

[a]n employee of a local agency is liable for civil damages on account ofhjany io a person or
property caused by acts of the employee which are within the scope ofitésosftiuties only to
the same extent as his employing local agency and subject to the linsitatiposed by this
subchapter.

42 Pa. C.S. § 8545. As for local agency liability, “[e]xcept as othemvizéded in this subchapter, no local agency
shall be liable for any damages on account of any injury to a persamperfy caused by any act of the local
agency or an employee thereof or any other person.” 42 Pa. C.S. §T8@4bnly exceptions to theSTAA’s
prohibition on liability for negligent acts committed by local agency eygas in their “scope of his office or
duties” are: (1) vehicle liability; (2) care, custody, or control of pelspregerty; (3) real property; (4) trees, traffic
controls, andstreet lighting; (5) utility service facilities; (6) streets; (7) sidewalks; andh@ care, custody, or
control of animals. 42 Pa. C.S. § 8542(a), (b). None of these exceptoaspdicable here.

As noted by the defendanBSTCAimmunity “does noextend to acts that are judicially determined to be
crimes, actual fraud, actual malice, or willful misconduBtehk v. City of Pittsburglb41 A.2d 289, 292 (Pa. 1994)
(citing 42 Pa. C.S. § 8550)). Here, it is unclear whether the allegatitse to actal malice, but willful misconduct
could possibly be at issue. “Although willful misconduct is gengyhonymous with the term intentional tort, a
different standard applies to police officerSdlaam v. WolfeCiv. A. No. 142055, 2019 WL 3889745, & (E.D.
Pa. Aug. 19, 2019) (citations and internal quotation marks omitted).

Regarding the use of force by police officers,

[a] police officer may use reasonable force to prevent interference with &reisex of his
authority or the performance of his duty. In making a lawful arrest,ieepofficer may use such
force as is necessary under the circumstances to effectuate the arrest. The reasomdititenes
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As almost all the defendants’ arguments rarstakenlypremised on Chapolini asserting
claims of negligence, they do not warrant any relief. The only argument thatigibteetates to
a section 1983 excessive force clafbut is not specified as such and lacks citation to any
caselaw)appears to be their contention that Chapolini’'s conduct in fleeing and resistsy ar
negates any claim for excessive for8eeDefs.” Mem. at 10 (“In this case, although the plaintiff
suggests that the force was unnecessary in his mind, he clearly adntiis thatfrom the police
who told him that he was being arrested on a parole/probation warrarthande did not
voluntarily submit to the police.”)This argument lacks merit.

According to the amended complaint, Chapolini is awaiting the disposition of his charge
for resisting arrestAm. Compl. at 5. The court notes that according to the puldichilable
dockets for the Courts of Common Pleas, it appears that Chapolini pleaded guiltystongRes
Arrest on January 30, 2019, and the trial court sentenced him to one year of prdbedion.
Docket, Commonwealth v. ChapolinCR-23-CR-18692018 (Del. Ct. Com. Pl.)available at
https://ujsportal.pacourts.us/DocketSheets/CPReport.ashx?docketNumber€E0R81869-

2018&dnh=pd2Y0SzWDcTtXdZVqFo0vg%3d%3d (last accessed August 23, FOERn if

force used in making the arrest determines whether the police officer'siatocmhstitutes an
assault and battery.

Renk 641 A.2d at 293.

“A police officer may be held liable for assault and battery when a jury dietesrthat the force used in
making an arrest is unnecessary or excessivi].]To establish that officers acted with willful misconduct, a
plaintiff would have to show “not dy that the [Officers] intended to commit the acts that [thes] accused of
carrying out, but also that [the Officers] understood that the actiong [tiemded to take were illegal and chose to
take the actions anywayBoardman v. City of Philadelphi 661 F. App’x 183, 188 (3d Cir. 2016) (alterations in
original) (citation and internal quotation marks omitted). Here, it is atgudlat Chapolini has alleged willful
misconducbn the part of the officers, but it does not appear that he is assewistate law claim.
2 According to the City of Philadelphia Prison System’s inmate locator, g6 dmt appear that Chapolini is
currently incarcerated theeand appears that any detainers relating to parole or probation violaties isave been
resolved SeeDocket, Commonwealth v. ChapolinNo. CR51-CR-9030682006 (Phila. Ct. Com. Pl.available at
https://ujsportal.pacourts.us/DocketSheets/CPReport.astkétiumber=CP1-CR-0903068
2006&dnh=KKZz04ly%2fGdI%2bB5t%2bjQc2w%3d%3d (last visited August 27, 2019); &@oClhmmonwealth
V. Chapolinj No. CR51-CR-6102212006 (Phila. Ct. Com. PL), available at
https://ujsportal.pacourts.us/DocketSheets/CPReport.astk&tiumber=CP51-CR-0610221
2006&dnh=RtkWHVR7pMEOXnpuNbk0pg%3d%3d (last visited August 22,92 Chapolini has not updated his
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he ha a conviction for resistingrrest, it would not necessarily preclude him from asserting an
excessive force claingee Nelson v. Jashurel09 F.3d 142, 3(3d Cir. 1997) (concluding that

“a finding that [the plaintiff] used excessive ‘substantial force’ would notyirtipat the arest

was unlawful and thus the Supreme Court's example of Heek v. Humphrey512 U.S. 477
(1994) can bar a civil action is not applicable her& Thus,the court cannotoncludethat
Chapolini is precluded from asserting an excessive force @aims time despite the distinct
possibility that his conduct in fleeing and not placing his hands behind his back whexddader
do so, will seemingly make it difficult to establish liability in this c&s8ee idat 146 (“[W]hile

we do not doubt that eveim the facts as presented by [the plaintiff] it will be difficult for him to
establish liability in this case, we do not see why a judgment in his favor would theow t

validity of his conviction into doubt.”). Accordingly, court denies this part of the motion.

address with the clerk of court despite it appearing that he is no longer iated¢cavhich would appear to violate
our Local Civil RulesSeeE.D. Pa. Loc. Civ. R. 5.1(b) (“Any party who appears pro se shall file twi party’s
appearance or with the party’s initial pleading, an address where notices arsigagpbe served. Said party shall
notify the Clerk within fourteen (14) days of any change of address.”).

13 Heck bars section 1983 actions which implicate tkadidity of an underlying criminal conviction unless said
conviction has been invalidated. 512 U.S. at 487. When a plaintifida section 1983 action that involves an
underlying criminal convictiorteckrequires courts to determine

whether a judgmentn favor of the plaintiff would necessarily imply the invalidity of his
conviction or sentence; if it would, the complaint must be dismissed uthlesplaintiff can
demonstrate that the conviction or sentence has already been invalidatedthBuigtict court
determines that the plainti§f action, even if successful, will not demonstrate the invalidity of any
outstanding criminal judgment against the plaintiff, the action shoultldveea to proceed, in the
absence of some other bar to the suit.

Id. (footnotes omitted). In practickleckrequires a section 1983 plaintiff to have received a “favorable termifatio
before bringing claims which implicate their underlying criminal cotiwh (e.g, false arrest, malicious
prosecution).Bronowicz v. Akgheny Cty.804 F.3d 338, 34416 (3d Cir. 2015).

1 Even if there was a conviction, it is unclear that the court could detemhietherHeckwould bar an excessive
force claim based solely on reviewing the allegations in the amendedagatrige. withoutinformation about what
transpired in the state court criminal proceedifidge court also notes that with a finding of guilt to resisting arrest,
Chapolini could not use this action to challenge the underlying statedeiarmination and he coutt claim that
there are disputed facts for summary judgment purp&seNelson 109 F.3d at 146 (explaining that without an
“impairment” of the underlying conviction, “if this case reaches,ttla trier of fact must be aware that Jashurek
was justifed in using “substantial force” in arresting Nelson. Otherwise therddabe a danger that in returning a
general verdict against Jashurek predicated on a finding that he used excessjuhddrier of fact might base its
verdict on findings not coistent with the conclusion the jury reached in the criminal dasethat Jashurek was
justified in using “substantial force” to arrest Nelson”).
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Although the court is denying the part of the defendants’ motion dealing with the
excessive force claim against Officers Capodanno and Flores, the court muiss diee claim
against Officer Flores under 28 U.S.C. § 1915(e)(2)(B)(ii). Chapolinindidname Officer
Flores as a defendant in the original complaint but added him in the amended complaint.
CompareCompl. at Iwith Am. Compl. at 1. While Chapolini alleges that Officer Flores was an
officer with the UDPD on March 1, 2018, Am. Compl. at,ftl&ere are no factual allegations
about Officer Flores using excessive force. Instead, Chapoliniealtbgt Officer Capodanno,
Officer Donohue, and Captain Johnson are the individuals who arrested him as he approached
the bottom of the vestibule stepd. at { 18. His conclusory sentence in count four that Officer
Flores (and Officer Donohue) “exercised deliberate indifference by usorg force than
necessary, causing the plaintiff his injuries,” is insufficient to state a iplauslaim for
excessie force against Officer Flores because he does not allege any facts tbat Elires
used force toward him. Therefore, the court will dismiss the excessige &aim against
Officer Floresfor the failure to state a claim under 28 U.S.C. § 1915(&)@i)

5. Failure to Supervise Claims Against Captain Johnson and Officer Gamber for
Excessive Force Used to Arrest Chapolirand for the Strip Search

Concerning Chapolini’'s claims for failure to supervise against Captain Johnson and
Officer Gamberpertaining to the strip searcthe defendantsinfortunatelydo not discuss that
Chapolini has asserted this claim against Officer Gamber. Defs.” Mem=7atTéeir only
argument for dismissal relates to Captain Johnson, and they argue as follberg Slalso no
cause of action that is viable based upon the strip/cavity search as a matter af iawhece
even an allegation that the Captain participated in it or directed it.” Defsn. ldie7.

The defendants correctly point out that Chapames not specifically allege that Captain

Johnson patrticipated in physically staparching him or that he directed others to do so. Yet,
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they ignore the allegation that both Captain Johnson and Officer Gamber weoalphgsesent
during the strip seah. SeeAm. Compl. at T 19 (“Defendant Capodanno then placed the plaintiff
in cell#2 with the other defendants watching, along with other (U.D.P.D.) employee’s [sic]
looking through the cell windgwwhere defendant Capodanno began to strip search plaintiff
down to his boxers . . . .” (emphasis added)). This allegation of physical preseimgetdar
search would surely satisfy these defendants’ knowledge and acquiescence oftaticonabt
violation if Chapolini could prove a violation occurre8ee, e.g.Santiago 629 F.3d at 130
(explaining that plaintiffis required to plead facts to show it was plausible that supervisor
defendant “had knowledge of Alpha Team’s use of excessive fduceg the raid and
acquiesced iland acquiesced in Alpha Team’s violations.” (alterations, internal quotation marks,
and citation omitted))As the court has also already determined that the defendants have not
satisfied their burden to show that Chapolini has failed to state a claim peytanihe strip
search, the coumust also deny their motion to the extent that gesk dismissal of supervisory
liability, personal liabilityclaims against Captain Johnson and Officer Gamber relating to the
strip search.

As for the excessive force claim, there arahegations that Officer Gamber participated
in Chapolini’s arrest, directed others to arrest Chapolini, or that he had knowledge of o
acquiesced in the violation. Officer Gamber’s preparation of an incidenit refyer the fact
would not be sufficienta state a claim against hiim his individual capacityUnlike the claims
against Officer Gamber, Chapolini alleges that Captain Johnson personatiipated in his
arrest and the use of excessive force. Thus, he has alleged a sup@mdisatual liability claim
against Captain Johnson. Accordingly, the court will dismiss the supervisony atminst

Officer Gamber to the extent Chapolini asserts a failure to supervise clamstdga relating to
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the use of excessive force, but the court will démy motion to dismiss to the extent the
defendants seek dismissal of supervisory liability claims against Officetb&aand Ceatain
Johnson relating to the strip search, and to the extent they seek dismissal of thisasyper
liability claim against Cajgiin Johnson for the use of excessive force.
6. Equal Protection Claim Against Officer McDonald

Chapolini complains that Officer McDonald violated his equal protection rights when he
did not take his report of a crime because of his appearance and then, after leannirigeabo
active probation and parole warrants, turned him into a taRgegarding this claim,he
Fourteenth Amendment prohibits a state from “deny[ing] to any person withimiggiction the
equal protection of the laws.” U.S. Const. amend. XIV, § 1. A plaintiff must identify &diyni
situated individual whom the state treated differently to establish an equaliprotdaim and
the failure to do so warrants dismissal of the clédee, e.g., Karns v. Shanah&79 F.3d 504,
521 (3d Cir. 2018) (holding equal protection claim lacked merit, in part, because plaintiffs
“point[ed] to no evidence that [the officers] treated similarly situated iddals differently.
They d[id] not even identify other individuals who might be similarly situated” futet
omitted)); Mann v. Brenner375 F. App’x 232, 238 (3d Cir. 2010) (affirming dismissal of equal
protection claim because plaintiff failed to plausibly plead that he was treateckwlify than
other similarly situated peoplejill v. Borough of Kutztow455 F.3d 225, 239 (3d Cir. 2006)
(“[Plaintiff's] claim must fail because he does not allege the existence of $ymdtmated
individuals—i.e., Borough Managers—who[m the former mayor of Kutztown] treatedetfiffer
than he treatefplaintiff].” (citation omitted)).“[G]eneral accusations and the invocation of the
Equal Protection Clause are not enougdPhillips v. Cty. of Alleghenys15 F.3d 224, 245 (3d

Cir. 2008).
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Here, the defendants assert that Chapolini has failed to state a claim because he does no
allege the aspect of his appearance that he believes led to unequal treatment,card fibtc
legally be based on the fact that McDonald checked for active warrants guo[i@havhen he
came into . . . report whatever incident he was there to discuss as this would tapbear
standard and typical for police personnel to do.” Defs. Mem. aCk&polini responds by
arguing:

The fact that the plaintiff is a black male is why defendant McDonald denied him

service and ran the phiffs [sic] name for a check for warrants. There is no

doubt in the plaintiff [sic] mind that if he were of a lighter color, this incident

wouldn’t have happened. Also the plaintiff after being in custody still wasn’t

allowed to file his report. An[d] thelaintiff being of [A]frican and [S]iciliar

A]merican descent [sic], an equal protection rights claim against the defesdant i

proper.
Pl.’s Resp.at 2.

The defendants are correct that Chapolini has failed to state a claim for relfaf aso
he has not alleged that he was treated differently from similarly situated indlsidn the
amended complaint. He has done so in his reply to the motion to dismiss, but theseralegat
are not included in the amended complaint. He does not mention hiw taisebelief that he was
treated differently than individuals with a lighter skin color. As such, he hal fal state a
claim for an equal protection violatio8ee, e.gJohnson v. Crim. Justice CtCiv. A. No. 19
1490, 2019 WL 1754753, at *3 (E.D. Pa. Apr. 18, 2018efause there is no allegation that
Johnson was treated any differently from another person in a similaicsit@atthat he was
discriminated against on an impermissible basis, the Equal Protection claim is @iiniss

Two additional points must be mentioned: First, the court cannot conceive how Chapolini

can maintain akqual Protection fause claim regarding what happened after Officer McDonald

discovered that there were active warrants for his arrest. Chapolini apgpeatsrnderstand that
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those active warrants permitted the police to take him into custody whileripptesence. There
was no obligation for them to take his criminal report after discoveringchiseavarrants and,
more importantly, for an equal protection claim, he would have to allege (and uljimatee at
trial) that Officer McDonald would have taken a report of a crime from anothesrpetso was
arrested pursuant to outstanding warrants and whom had just been charged witly eesesit
after trying to leave the police station.

Second, the court disagrees with the defendants’ assertion that Officer McDondld coul
not have committed akqual Protection [Ause violation because he ran a warrant check that
“would appear to be standard and typical for police personnel to do.” Defs.” Mem. at 8.
Chapolini could plausibly assert an equal protection claim if he allegesldkato his race,
Officer McDonald, instead of taking his report of criminal activity, decided tokctesee if he
had outstanding warrants because Officer McDonald would not have done so if Chapolini had a
lighter skin color. Chapolini has not pleaded such a claim yet, but there is nothing indifte re
to show that Officer McDonald ran the warrant check because it was pataofiat procedure
when individuals report criminal activity. While such a policy would seemingly negate any
potential equal protection clairthese factsre rot in the recordanddo not warrant the court’s
denial of a motion to dismisRegardless, because @béni has not included allegations in the
amended complairtke those he included in his response to the motion to dismiss, the court
dismisses his equal protection claim.

7. Qualified Immunity
The defendants have moved to dismiss the complaint basgpehbfied immunity. Defs.’

Mem. at 10. Their only argument is ththey are entitled to qualified immunity because

5 There obviously also could have been other aspects of Officer McDonald’s iisienasith Chapolini thated him
to check to see if he had any outstanding warrants, and these other cansglalst may not have violated the
Equal Protection Clause.
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Chapolini “has failed to plead any cognizable civil rights or state law claimsahlat avercome
the defense of qualified immunity to which each of the employees would be entdled.”

The defendantbawe qualified immunityfor the claims against them in their individual
capacitiegf their conduct‘does not violate a clearly established statutory or constitutional right
of which a reasonable person would have knowAearson v. Callahan555 U.S. 223, 2B
(2009). ‘The doctrine is designetb ‘give[] government officials breathing room to make
reasonable but mistaken judgments by protect[ing] all but the plainly incompetthose who
knowingly violate the law. Bryan v. United State913 F.3d 356, 3623d Cir. 2019)(quoting
City and Cty. of San Francisco, Cal. v. SheeHab S.Ct. 1765, 1774 (2015%ge also Pearson
555 U.S.at 231 (“The protection of qualified immunity applies regardless of whether the
government official’s error is a mistake of law, a mistake of fact, or a keistased on mixed
guestions of law and fact.” (citation and internal quotation marks onjitiég)an afirmative
defense, “the burden of establishing qualified immunity falls to the officianiig it as a
defense.”Burns v. Pa. Dep't of Corr.642 F.3d 163, 176 (3d Cir. 2011) (citimtariow v.
Fitzgerald 457 U.S. 800, 819 (1982)).

Assessing a qualified immunity defense requires adi®p analysis:

First, a court must “determine whether the plaintiff has alleged the depriwdtion

an actual constitutional right at alMilson 212 F.3d at 78fcitation omitted).

Second, if plaintiff has alleged such a deprivation, a court should “proceed to

determine whether that right was clearly established at the time of the alleged

violation.” Id. This inquiry “must be undertaken in light of the specific context of

the case, not as a broad general propositiGarley v. Klem 298 F.3d 271, 277

(3d Cir. 2002) (quotingSaucier v. Katz533 U.S. 194, 121 S.Ct. 2151, 150

L.Ed.2d 272(2001)). A constitutional right is established if it is sufficiently clear

and weltdefined so that “a reasonable official would understiad what he is

doing violates that right.Carswell v. Borough of Homestea®B1 F.3d 235, 242

(3d Cir. 2004) (citations omitted). Even if a reasonable official would so

understand, the defendant may still be shielded from liability if he made a

reasonale mistake as to what the law requirés. Although it is important to
resolve qualified immunity questions at the earliest possible stages of litigation,
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the importance of resolving qualified immunity questions early “is in tensidn wit

the reality thatfactual disputes often need to be resolved before determining

whether defendang conduct violated a clearly established constitutional right.”

Curleyf, 298 F.3d at 27478]. A decision as to qualified immunity is “pretuee

when there are unresolvelispues of historical facts relevant to the immunity

analysis.”ld. at 278.

Brockingtonv. City of Phila, 354 F. Supp. 2d 563, 567—-68 (E.D. Pa. 2005).

As indicated above, the defendants have only focused on the first part of the qualified
immunity analysis in contending that it applies at this early stage. The coulreasly
determined that the defendants failed to show that Chapolini failed tastkten pertaining to
the strip search or the use of excessive force in arresting him, except insofeapadirC has
asserted a failure to supervise claim against Officer Gamber. Whitednehas determined that
Chapolini failed to state a claim ralag to the failure to provid#iranda warnings, the court
recognizes that Chapolini alleges that his criminal proceedings are ongemg though it
appears that they have concludeds #me has elapsed between the filing of the amended
complaintand thecourt’s disposition of this motionf is possible that Chapolini will have
information to add to another amended complaint about the disposition of his criminal
proceedingsMoreover, as to his equal protection claim against Officer McDonald, Chapoli
has included allegations in his reply brief that could possibly state a plausdta. cl
Accordingly, as the court will be providing Chapolini with leave to file an amendexgblaint,
the court defers addressing whether Officer CapodamtbOfficer Gamberare entitled to
qgualified immunity on theMiranda-based claimand whether Officer McDonald is entitled to
qualified immunity on the equal protection claimntil Chapolinifiles a secondamended

complaint. See Carvalho v. Bledsp€iv. No. 3:C\11-1995, 2012 WL 4472023, at *388

(M.D. Pa. Sept. 26, 2012) (deferring disposition of defendant’s qualified immunity claim
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because court was allowing plaintiff to file amended complaint to addressncéattual
issues)t®
8. Chapolini’s Request for Declaratory Réief

The defendants also request that the court strike Chapolini’s requestléoatbey relief.
Defs.” Mem. at 11. They point out that “[d]eclaratory relief is not prepézly to adjudicate past
conduct, or to simply proclaim that one party is liable totlaer.” Id. (citations omitted).
Chapolini does not address this argument in his response to the motion. Nonethelesst the cour
agrees that request for declaratory relief is improper and should be stricken

A “[d]eclaratory judgment is inappropriate solely to adjudicate past conduct Jor ign
[a] declaratory judgment meant simply to proclaim that one party is liable toeari@lrliss v.
O’Brien, 200 F. App’x 80, 84 (3d Cir. 200@per curiam) Here, Chapolini does not explain why
he is seeking declaratory relief and it appears that he is only seeking relidfaiohappened to
him on March 1, 2018 at the UDPD. It therefore appears that he is attempting tajpdicate
past conduct and the court will strike the requestiémiaratory relief.

C. Leave to Amend

A district court should generally providepao seplaintiff with leave to amend unless
amending would be inequitable or futil&ee Grayson v. Mayview St. Hos$93 F.3d 103, 114
(3d Cir. 2002) (stating general rule). Also, “in civil rights cases distoairts must offer
amendment-irrespective of whether it is requestedhen dismissing a case for failure to state
a claim unless doing so would be inequitabidutile.” FletcherHarlee Corp. v. Pote Concrete

Contractors, Inc.482 F.3d 247, 252 (3d Cir. 2007). In this case, the court finds that amending

% The defendants appear to assert that they are entitled to qualified imnaisttyséing only federal lavelated to
qualified immunity under section 1983) for Chapolini’s state laaints. Defs.” Mem. at 10. The court has already
determined that it does not appear that Chapolini is asserting any stataifas: dlevertheless, the federal law of
qualified immunity would not apply to any state law claims. To the extent ta&dtlitical Subdivision Tort Claims
Act would apply, the court has already addressed the defendants’ argusteging to this Act.
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the complaint would not be futile, so the court will gr&tiapolini leave to file asecond
amended complairt’
[l CONCLUSION

For the reasons stated aboWee court dismisses any official capacity claims and an
individual liability claim against Officer Flores for excessive force wunéd8 U.S.C. §
1915(e)(2)(B)'® The court denies the motion to dismiss insafa it (1) seeks to dismiss any
claims relating to the strip search, (2) dismiss excessive force claimtag#iner Donahue and
Captain Johnsorand @) dismiss the amended complaint because of qualified immunity. The
court will also grant the motion to the extent it seekdyalismiss excessive force claim against
Officer Gamber, %) dismiss claims relating to the failure to provide him viitinanda warnings,
(3) dismiss cause of action against Officer McDonald for an Equal Protection Glalaten,

and (4) strike the claim for declaratory relief.

171f Chapolini does not file a second amended compldirg,matter will proceed on only those causes of action that
the court has not dismissed in this opinion and the separately filed order.

18 Chapolinipreviously sought appointment of counsel, although he later indicatedshseeking to employ private
cownsel.SeeDoc. Nos. 13, 17The court notes thaf\il litigants do not have a constitutional right to coun§se
Parham v. Johnsqrl26 F.3d 454, 456 (3d Cir. 1997) (“The Supreme Court has not recognized tioe basrt of
appeals found a constitutional right to counsel for civil litigants.” (citatimitted)). Nonetheless, pursuant to 28
U.S.C. § 1915(e)(1), “[a] court may request an attorney to represent eon pmable to employ counseld. at
457 (quotingTabron v. Grace6 F.3d 147, 153 (3d Cir. 1993)). However, the Third Circuit thiaected district
courts to “exercise care in appointing counsel because volunteer lamgeis a precious commodity and should
not be wasted on frivolous casedd. (citation omitted). Therefore, a court should appoint counsel omnhwases
“have some merit in fact and lawld. (citation omitted).

If the plaintiff's claim has merit, #n the Third Circuit has suggested that the following factors serve as a
guidepost to courts in determining whether to employ counsel:

(1) the plaintiff's ability to present his or her own case;

(2) the complexity of the legal issues;

(3) the degree tavhich factual investigation will be necessary and the ability of thentiff to

pursue such investigation;

(4) the amount a case is likely to turn on credibility determinations;

(5) whether the case will require the testimony of expert witnesses;

(6) whether the plaintiff can attain and afford counsel on his own behalf.

Id. (citation omitted).

Here, the court will deny Chapolini’'s request at this time because it appedardéd is no longer
incarcerated (insofar as the court has a civil rights attorney panel onhdfeiduals who are incarcerated) and he
has not renewed his request for the appointment of counsel sincedmeddhat he was seeking private counsel.
Chapolinimay renew his request should he again seek the appointment of counsel.
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The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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