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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

REINARD SMITH
Plaintiff,

V. ) CIVIL ACTION NO. 18-3840

ALEX KERSHENTSEF et al.,
Defendants.

MEMORANDUM

MCHUGH, J. FEBRUARY 11, 2019

This case arises out of a used car purctieteended badly fdhe buyer. There are a
number of troubling allegatiorsurrounding the transaoti, but in light of the agreements that
Plaintiff signed, there does ngt@ear to be any legal remedy.dties, however, underscore why
some states, unlike Pennsylvania, forbid the sb#eused car without at least some warranty.

Plaintiff Reinard Smith, mceeding pro se, brings this action against a used car
dealership, Key & V Auto Sales Corporati@amd multiple employees of the dealership,
including Alex Kershentsef, along with foadditional John and Jane Doe Defendants. Mr.
Smith asserts two federal claims and three sateclaims. His federal claims are brought under
the Magnuson-Moss Warranty Act, 15 U.S.@23.0(d)(1) and the Fair Debt Collection
Practices Act (FDCPA), 15 U.S.C.A. 8§ 1692k(a)(The state law claims are brought under the
Pennsylvania Unfair Trade Practices and @amsr Protection LayUTPCPL), 73 P.S. § 201-
9.2, state law governing the authorization giagsession, 12 Pa. C.S.A. 8 6251, and a contract
claim for anticipatory repudiation, 13 Pa. QS8 2610. Accompanying each claim is a demand

for punitive and compensatory damages as well as a demand for injunctive relief.
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In the final analysis, this case turns o tesues: (1) whether all warranties were
disclaimed through an installment sale cont&with entered into ith the Dealership for
purchase of the vehicle, and (hether the Dealership hadethight to repossess the vehicle
upon default of the installment payments. The Brshlip has moved to dismiss, arguing that the
contract properly disclaimed all warranties tighstatements that thehiele was sold without
warranty “as-is,” and that the contract prowdelegal right to repossession because Smith
defaulted on several payments. Having reviethedoarties’ submission, | am compelled to
conclude that Smith has notegl sufficient facts for relief under Magnuson-Moss Warranty Act
or the FDCPA. This action is before me $plen the basis of federal question jurisdiction, 28
U.S.C. § 1331, and | decline supplementakglidtion over the remaining state law claims.
Accordingly, the Dealership’s Motion Dismiss will be granted in full.

l. FACTUAL RECORD

Smith contends he was a college student experiencing homskgsshe fortuitously
acquired some funds, and decided to use thgrarithase a car, both toeuas an Uber driver,
and as a place to sleep. Smith went ty BeV Auto Sales on September 1, 2017 looking to
purchase a used vehicle. A salesperson dbdladership showed Smith three vehicles in his
price range, one of which was a silver 200%usES 350 with 100,418 miles. The vehicle did
not have a used car “Buyers Guide” physically affixe it. Smith was not offered a test drive of
the car but was purportedly informed by theal@eship’s employeehat the car had no
problems, came equipped with “everything,” aratihhe had problems with the car he had a
“90 day warranty.” Pl.’s Compl. 11 20, 23 (ECF No. 2).

Smith decided to purchase the vehicle and “filled out all the neggssaerwork” with

the Dealership’s billing department. Pl.’sr@gl. T 22. The paperwork included an agreement



of sale, specifying the terms of the installment sale contract into which the parties entered.
Under the contract, Smith agreed to pay $3,000armg and $290 per month to cover the balance
of $15,752.89. Mr. Smith signed the agreementeéwiNext to his first signature was the
following language, “I relinquishllerights to this vehicle and @an be reposessed [sic] at any
time or place, with or without my knowlege [kit this account becomes delinquent.” Defs.’
Mot. Dismiss Ex. D (ECF No. 7-3). Nexttioe second signature was the language, “SOLD AS
IS | make this purchase knowingly withaarty gurantee [sic] by this dealeld. Smith also
signed a document entitled “NON WARRANTY NOTHECin large bold font. Defs.” Mot.
Dismiss Ex. E (ECF No. 7-3). On the notieppearing three times in total above and below
Smith’s signature, was a staterhdrat buyer is aware that thehiele is purchased “as-is with

no warranty whatsoever.Id.

Smith took possession of the car that dayws®tl it without incidenfior the next week.

On September 7, 2017 Smith was in the process of completing a U-turn when the “steering
column [became] stuck” and he struck a parked van at a speed of about 25 miles per hour. Pl.’s
Compl. 11 26, 27. The airbags did not deplogamtact and Smith suffered injuries from his

head hitting the windshield as well ayee front-end damage to the vehicle.

From September 11 to October 16 of 2017itlmade several attempts to have the
Dealership address the Huanction on the vehicle, includingerbal discussions and a complaint
sent via fax and delivered in person. Ac@ogdo Smith, on each occasion the Dealership
refused to discuss any issues with the car.

Smith defaulted on his payments for the vehicle in November and December 2017 and
the vehicle was repossessed. On Decemb&t(®9,, Smith made payment for the $580 due on

the installment contract as vas $450 for the repossessioe f&nd again took possession of the



vehicle. In combination, the malfunctions, desecepossessions, and failure of the Dealership
to address problems with the car caused “finat@adiships” for Smith. Eight months later, in
August 2018, the Dealership again repossessed thdevafter Smith failed to make payments
and remained in possession at the time of the filing of this suit.
1. DISCUSSION
A. Standard of Review

Defendants’ Motion to Dismiss is governedthg well-established standard set forth in
Federal Rule of Civil Procedude(b)(6), as elaborated upon Bgwler v. UPMC Shadyside
578 F.3d 203, 210-11 (3d Cir. 2009). In resajvinmotion under Rule 12, | may properly
consider “documents which are attached teutomitted with the complaint, as well as . . .
documents whose contents are allegedercthmplaint and whose authenticity no party
guestions.”Pryor v. Nat'l Coll. Athletic Ass’n288 F.3d 548, 560 (3d Cir. 2002) (emphasis
omitted) (citation omitted). This includes documéttiiat the defendant attaches to the motion
to dismiss . . . if they are referred to in thaipliff's complaint and are central to the clainid.
(internal citation and emphasis omitted).

With regard to the contract and any other documents Smith signed in purchasing the
vehicle, he alleges in his complaint only that“filled out paperwork” and attaches a single
disclosure document from the day of the sdlbe Dealership, howeveaaitached to its Motion
to Dismiss a copy of the installment sale cartteand non-warranty noticeshich both appear to
have Smith’s signature on the same datpurehased the vehicle. The “paperwork” he

mentions is clearly referencing these docutsieand in his reply memorandum Smith does not

LIn his responsive pleading, Smith admits he withheld payments prior to the August 2GE&ssjom on the
erroneous belief that the alleged violations of federal and state law gave him the right.to do so
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guestion their authenticity. | may, therefore, gy consider the contchand warranty notice
in addition to the factual allegations in the complaint.
B. Magnuson-Moss Claim

The Magnuson-Moss Warranty Act authorizeg aonsumer “damaged by the failure of
a supplier, warrantor, or servicentractor to comply with angbligation under thishapter, or
under a written warranty . . . [or] implied warrahty file a suit for damges or equitable relief
(an injunction, for example). 15 U.S.C. 8§ 2310(d)(1). Smith brings two claims under the Act,
asserting: 1) that the failure of the Defendantattach a used car “Buyer’s Guide” to the
vehicle violated a requirement of the Act &)dhat Defendants breached both implied and
express warranties in the sales agreement.

1. Amount in Controversy

There is a financial threshold for the claiMs Smith raises. Such claims may not be
brought in federal court if “the amount in comtersy is less than the sum or value of $50,000
(exclusive of interests and cost®mputed on the basis of all ¢tas to be determined in [the]
suit.” 15 U.S.C § 2310(d)(3)(B). To determineatiter the jurisdictiodamount is met, the
“party asserting federal jurisdiction must allébe cost of the replacement vehicle, minus both
the present value of the allegedly defective veharld the value that the plaintiff received from
the allegedly defective vehicleSamuel-Bassett v. KIA Motors Am., [ri857 F.3d 392, 402 (3d
Cir. 2004) (quoting/oelker v. Porsche Cars North Am., |48 F.3d 639, 643 {7Cir. 2003)).
Punitive damages are not available under theaAdtthus not included in the calculatiddee
id.

Smith alleges few facts regarding his monetiagnages. His complaint does not allege

the cost of a replacement vehidiee present value of the velgcbr the value he received.



However, even if Smith had properly alleged thessts, | do not see hatns possible that the
amount in controversy would rise above jimésdictional threshal. Between the down
payment, monthly payments made, and reposse$ses, the complaint only alleges a total of
$6,350 in losses. Smith also alleges neediragtémd therapy for injuries sustained in the
accident as well as “financial hardships” butge allegations are too vague to establish any
additional amount in controversyherefore, Smith has not pledfficient facts to meet the
amount in controversy requirementtbé Magnuson-Moss Warranty Act.
2. Used Car Rule

Even assuming Smith had alleged sufficient damages, his claims also fail on the merits.
The requirement to attach a “Buyers Guideatosed car for sale is set forth in a rule
promulgated by the Federal Trade Commission uad#rority conferred in part by Section 2309
of the Magnuson-Moss Warranty Act. 16 C.FgRt55.2. Commonly referred to as the “Used
Car Rule,” it requires that sellers of usethieées prominently didpy on the vehicle itself
disclosures about thegg of warranty being offered on the vehicld. The Dealership objects
to Smith’s ability to bring this claim because thehority for this rule also comes in part from
the Federal Trade Commission Act, which does nthtaize a private right of action. There is
little precedent on this point, awlistrict courtsare divided.

One district court in Arkansas accepted #rnigument and dismissed an action based on
the Used Car RuleNixon v. Brent Manning's Quality Preowned, 2016 WL 6090735, at *3
(W.D. Ark. Oct. 17, 2016)aff'd sub nomNixon v. Credit Cars693 F. App’x 463 (8th Cir.
2017). In contrast, a district court in Georgigiititly found a claim fowiolation of the Used
Car Rule cognizable under the Magnuson-Moss Bavis v. Bobby Jones Ford, In@012 WL

13005301, at *5 (S.D. Ga. Aug. 7, 2012). But tlmtrt went on to hold that the failure to



“attach” a Buyer’'s Guide did not cause damagednse, whether attached or not, the plaintiff's
signature was on the Buyer’'s Guide, which esgty stated the vehicle was sold “as-is-no
warranty,” as well as a purchase agreement wdiliei disclaimed all warranties on the vehicle.
Id.

| need not reach the statutory issue, because iévsuch a claim is permissible, like the
plaintiff in Bobby Jones FordSmith has not alleged facts thaikiithe failure to attach a Buyer’s
Guide to the vehicle to any damage. Theeament of sale, signed by Smith, contains the
following language: “SOLD AS IS | make thiirchase knowingly without any guarantee by
this dealer.” Defs.” Mot. Dismiss Ex. D. Thatatement is directly next to Smith’s signature and
in a similar font and text size the rest of the agreement. dddition to the agreement of sale,
Smith also signed a non-warranty notice, whichestat three separapdaces that no warranty
attached to the vehicle and that Smith woulddlely responsible for any and all repairs.
Therefore, regardless of the failure to attach the Buyer's Guide, Smith had explicit notice that the
vehicle was sold without a warranty and wasefae not damaged by apgtential violation of
the Act.

3. Implied Warranty

Smith’s second claim fails for the same @as-he received, and signed, an agreement of
sale and notice clearly disclaiming any waryaeipress or implied, on the vehicle. Implied
warranties under Magnuson-Maa® governed by state law5 U.S.C.A. § 2301(7). Under
Pennsylvania law, unless the circumstances ingligtiterwise, an “as is” clause in a sales
agreement removes any implied warranties foptioeluct because the buy®as notice that he is
purchasing the product in the condition he foundMbrningstar v. Hallett858 A.2d 125, 130

(Pa. Super. 2004); 13 Pa. C.S.A. 8§ 2316. Whetheoa contract constitigeghe parties’ entire



agreement depends on whether “it appears todoataact complete within itself, couched in
such terms as import a complete legal obligatiithout any uncertainty as to the object or
extent of the [parties’] engagementYocca v. Pittsburgh Steelers Sports, |I864 A.2d 425,
436 (Pa. 2004) (alteration in original). The paddence rule prevents parties from adding or
subtracting verbal terms to aitten contract, deemed to besthntire agreement, except in
instances of fraud, accident or mistak@y v. Metro. Life Ins. Cp928 A.2d 186, 204 (Pa.
2007). This is particularly true where the allegeal promise directlgontradicts an express
term of the written contractSeeMaters v. Roxy Auto Cal01 A.2d 680, 682 (Pa. 1954).

Here, as discussed above, the saleseamgent and non-warranty notice contained clear
and conspicuous language that the vehicle sad “as-is” and without any warranty,
sufficiently disclaiming any implied warranty dme vehicle. Although there was no integration
clause making clear the writtenritract constituted the entireragment, the contract contained
all the essential terms. It identified the part@s;e of the vehicle, yae of the down payment,
amount and number of installment paymentsl the warranty disclaimer. Therefore, the
contract sufficed as an “entire” agreement amala not be modified by any verbal offer of a 90
day warranty in direct contradioti of the agreement’s written tesmAs a result, the contract
properly disclaimed all implied warranties on théieke and Smith is nantitled to relief under
Moss-Magnuson Warranty Act.

C. Fair Debt Collection Act Claim

The Fair Debt Collection Act (FDCA) previsrdebt collectorfrom taking nonjudicial

action to repossess property unlgesdebt collector has a rigiat possession under contract or

some other enforceable security interest. 15 UAS.&1629f(6)(A). If a debt collector violates



this provision, the Act provides a private right of action for damages resulting from the violation.
15 U.S.C.A. § 1692k(a)(1).

In his complaint, Smith makes the conclusory allegation that “Defendants had sent
Siani’'s Towing for the second time to unlawfully repossess my car.” Pl.’s Compl. § 39.
Assuming for the sake of discussithat the FDCA applies to tiiefendants here, Smith fails to
set forth a claim. Smith’s complaint pleads ttest Dealership had the right to repossess the
vehicle, because he signed paperwork stating that in the event he missed payments the vehicle
would be repossessed. Smith makes no facliegiadions in the complaint to support the
argument that the second repossession was unlawherefore, he has not pleaded sufficient
facts for relief under the FDCA.

D. Jurisdiction over State Claims

In addition to his federal claims, Smithshalso brought threeaims under state law
asserting supplemental jurisdiction under 28 0.8.1367. As he has not pled facts upon which
relief can be granted under fedelaw, | decline texercise supplementarisdiction over the
remaining state law claims. Supplemental jurisadiic”is a doctrine of dicretion, not [a matter]
of plaintiff's right.” United Mine Workers v. Gibb883 U.S. 715, 726 (1966). The remaining
claims are strictly matters ofate law. Where all federal claimase eliminated before trial, a
federal court should normally hesitate to exergisisdiction unless considerations of judicial
economy, convenience, and fairness to the litigarigh in favor of keeping jurisdictiond.

No such considerations are present here. And iédversity of citizenship existed, Plaintiff's

claims would not meet the jurisdictional amount.



[II.  CONCLUSION
Based on the foregoing, Defendar#otion to Dismiss is graed. An appropriate order

follows.

/sl Gerald Austin McHugh
UnitedState<District Judge
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