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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RUSSELL WYDELL COLEY,
Plaintiff, : CIVIL ACTION NO. 184127
V.

GEORGE W. HILL PRISON (GWHCF),
CURRENT WARDEN; GEO GROUP INC.
(aka) COMMUNITY EDUCATIONS, INC.;
CROZIER CHESTER MEDICAL
CENTER, SARAH FALGAWSKI, M.D.;
MICHELLE SOHADE, SECURITY
SUPER.; UPLAND POLICE DEPT.
CORPORAL WILLIAM MEYER,

Defendants.

MEMORANDUM OPINION

Smith, J. November 6, 2018
Thepro seprisoner plaintiff was a patient receiving treatment at a civitiadical center
when he alleges that his treating doctor extended his insurance coverage Wwghmrisent to
allow him to receive treatment for an additional period. While in the medical céraeraintiff
engaged in a physicaltercation with another patient which resulted in his discharge from the
medical center.In addition, the medical center’s security supervisor drafted an incident report
relating to this altercation. The police arrested the plajatiffl he is currently defend) against
criminal charges istate court. As he awaits th#timate dispositiorof his criminal charges, the
plaintiff is incarcerated at a county correctional facility where he isgbsihjected to what he
believes are unconstitutional conditions of confinement, inclydutgr alia, thetriple-celling of

inmates.
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The plaintiff nowseeks to proceedd forma pauperisn this civil action, primarilybased
on claimsunder 42 U.S.C. § 1983, against his treating doctor and the security supervisor at the
medical center, the warden of the county correctional facility, the private cgrapatracted to
operate the county correctional facility, and the police officer who edsigith arresting him,
completed the affidavit of probable cause, and testified at his prelintieanyng. He has also
moved for the appointment of counsel.

For the reasons discussed below, the cailltgrant leave to the plaintiff to proceed
forma pauperisand will (1) dismisshis claims againshis treating doctor and the medical
center’s security supervisawith prejudice because he has nottexlaa claim against those
defendants and he cannot cure the defects in his ¢l@ydismissthe claims againsthe private
company operating the county correctional facility and taeden for failure to state a claim, but
the dismissal will be withouprejudice tothe plaintiff filing a new complaint ina separate
proceeding, and (3¥tay the false arrest claim against the police offiaertil the criminal
proceeding againshe plaintiffresolves in state court. The court will dehg plaintiff's motion
for appointment of counsel at this time without prejudice to him renewing that motion hen t
courtlifts the stay.

l. ALLEGATIONS AND PROCEDURAL HISTORY

Thepro seplaintiff, Russell Wydell Coley (“Coley”), commenced this action by filing an
application for leave to proceduforma pauperisa prisoner trust fund account statement, and a
complaint, which the clerk of court docketed on September 24, 28&@8Doc. Nos. £3. This
court entered an order on September 27, 2018, winien,alia, (1) denied thén forma pauperis
application without prejudicdbecause it was incompletand (2) directed Coley to either

complete an application to procegdforma pauperior pay the filing fee and administrative



feeswithin 30 days SeeOrder at +2, Doc. No. 5. Coley submitted another application for
leave to proceenh forma pauperigthe “IFP Application”), which the clerk of court docketed on
October 9, 2018. Doc. No. 6. Coley later filed a motion for the appointment of counsel, which
the clerk of court docketed on October 22, 2018. Doc. No. 7.

In the complaint, Coley alleges that on or about August 7, 2018, he was admitted to the
crisis unit of the Crozer Chesteledical Center (“CCMC”) for observatiorSeeCompl. at ECF
p. 11. On August 8, 2018, he was discharged and taken to CCMC’s assessment center, where he
waited from 6:15 a.m. until 4:30 or 5:15 p.m. before he was sBea.d. It appears that Coley
was amitted tothe First Steps Programapparently a drug and alcohol addiction program
under the care of Dr. Sarah FalgowsKee d. at ECF pp. 3, 11. While in the program, Coley
was also under the care of a psychiatrist, because he seemingly also sufiergehtal iliness.

See idat ECF p. 14indicating that he was under the care of a psychiatse® also idat ECF
p. 19 (indicatinghathe had “psychiatric diagnosis”)

Coley’s insurance company approved him for 14 days of “intensive medicatigge
detox.” Id. at ECF p. 11. Although he completed his detox program by August 14, 2018, Dr.
Falgowski extended his insurance coverage without his consent to allow him 1o rertize
program until August 28, 2018See idat ECF p. 3. “During the course of [his] stay . . . upon
successful completion of [his] detoxification [he] requested to be moved upstaitise
residential rehab. for various reasons|,]” including that his roommate requictdfmedical
attention Id. at ECF p. 12. Coley notes that a male and a female patient who were caught
having sex were not administratively discharged from the facility; insteaglwéee given the

option to transfer upstairs to the residential uBiee d.



On August 22, 2018, Coley was agias “the community presidentdr a morning
meeting attended by members of the patient commuidge idat ECF p. 13, 28 A female
patient, who had arrived late for the meeting, overheard him mention a policy pnghgak,
kissing, and holding mals at the facility.See idat ECF pp. 13, 289. She interrupted him and
made an inappropriate comment about “one on one girls [sic] sexual leshtam”aghich he
stated was unnecessar$ee id.at ECF pp. 1314, 29. She then jumped up from heatsand
yelled racial slurs at himSee idat ECF pp. 14, 29Coley attempted to exit the room to get a
staffmember to remove her from the room so the meeting could proggledut further
incident. See idat ECF p. 14, 29.

While Coley attempted tieave, this other patient jumped in front of higee idat ECF
pp. 14, 29.Coley became paranoid and was afraid thap#tient had a weapon or might inflict
bodily harm upon him, so he pushed her so he could get past®ee.id.at ECF pp. 14, 29.
She ended up fallingackwards over a chair aodto the ground.See idat ECF pp. 14, 29At
this point, staff and nurses who had heard the commotion “flooded” the room, taking Coley and
the other patient out of the roontee idat ECF pp. 14, 280. Michelle Shade(“Schade”)
the CCMC security supervisor, “appeared to take an incident reptit.at ECF pp. 3, 14.
Coley’s case manager, Latrice Burgos, met him in his room and informed hitnetlaaitd the
other patient were being administratively discharged from the faciligause of their
altercation. See idat ECF . 3, 15, 30.

Security personnel interviewedolgy about the incident with the other patient, but he
refused to speak to an unidentified “Caucasian wom&eeé idat ECF p. 16. Coley believes
that this refusal prompted the unidentified woman to contact the Upland PolicarbapaiSee

id. Two officers thenarrived at the hospital, a Corpordlilliam Meyer, and “an unknown

! Coley noted that he did not strike or choke HeeeCompl. at ECF p. 14.
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young AfricanfJAmerican patrolman who resides in Chester County but is employéthddly
[B]orough of Upland.”Id. at ECF pp. 16, 30.

After CCMC security personnel finished interviewing Coley, the police atimnto
interrogate him without providing him witiMiranda warnings or providing him with an
attorney. See idat ECF p. 17. Coley asserts that any information the officers obtained “was in
violation of HIPPA [sic] righs because [his] hospitalization was under contract between [his
insurance company] and CCMCId. He also alleges that his name and identity were disclosed
to the police in violation ofhe Health Insurance Portability aAdcountability Act (“HIPAA”).
Seeidat ECF p. 3.

Coley eventually obtained his belongings, including his cellular phone, andeheott
to power on his cell phoneSee id.at ECF p. 17, 31. CCMC security and Corporal Meyer
prohibited him from powering on his phon&ee idat ECF p. 17.Coley later asked Corporal
Meyer to power on his phone so he could call his mother, who lives in Brookhaven (a
neighboring municipality), but Corporal Meyer told him that he would give Coley a 8de.id.
at ECF p. 18.

Although CorporaMeyer told Coley that the police were going to issue him a summary
offense, once Coley and the officers exited the building, Corporal M#iyeetedthe other
officer to arrest Coleypy placing him in handcuffsSee idat ECF pp.3, 18-19. Coley claims
that the police detained him “without proper warrant, swearing affidavitr&rcal complain(t].”

Id. at ECF p. 3see also idat ECF p. 18-19 (discussing circumstances surrounding arrest).

The police transported Coley to the Chester Police Departmdittok him on charges.

See idat ECF p. 20. The police did not tell him what they were charging him with, so “in [his]

mind [he] was kidnapped from a medical facility by these two actors in violatiory efvahand



constitutional rights.”ld. Coleyalso was not allowed to use the phone, and it appears that the
police took him to yet another location, the Brookhaven Police Headquarters, wiagnecheed
handcuffed via a videoconference before someone from the “Delaware County Ball
Interviewer’s Offie.” See id.at ECF pp. 2621. During the videoconference, the interviewer
did not inform Coley about the charges against h$ee idat ECF p. 21. Coley also provided
the interviewer with the contact information for his mother and his worker's coeijmens
attorney, but the interviewer never contacted either of tHeee. id.

Eventually, Coley appeared before Magisterial Distlistige Walter McCray, 1ll, who
arraigned Coley on the charges of Strangulation, Simple Assault, and HemaSs8ee id.at
ECF p. 22. Judge McCray set bail at $30,000 or 18¥#eid. Coley claims that he had a right
under the Americans with Disabilities Act to have an advocate or a mental healtiy luétcer
presentbut apparently they were not provided to higeeid. at ECF p. 23.

After the arraignment, the other unidentified officer took Coley to the holding icell “
luei [sic] of the $3,000.00 ransom to regain [his] freedonmd. This officer allowed Coley to
use the officer's phont call his family for mory. See id. It appears that Coley was unable to
get in touch with a family member and, since the officer used *67 before makincalthe
Coley’s family members could not return the caBee id. Coley claims that his due process
rights were violated fien he was not given a reasonable time to pay the bail amount or get in

touch with his attorney.See id.at ECF pp. 2324. The policelater transported Coley to the

2 Public dockets reflect that Coley was charged with Strangulatidpplying Pressure to Throat or Neck (18 Pa.
C.S. § 2718(a)(1)), Simple Assault (18 Pa. C.S. § 2701(a)(1)), and MardssSubject Other to Physical Contact
(18 PaC.S. § 2709(a)(1)).SeeCourt of Common PleaBocket, Commonwealth v. Cole{CR23-CR-53572018
(C.P. Delaware),available at https://ujsportal.pacourts.us/DatSheets/CPReport.ashx?docketNumber2GP
CR-00053572018(“CP Docket"} see alsaVagisterial District CourDocket,Commonwealth v. ColeWJ-32239
CR-326-2018 available at https://ujsportal.pacourts.us/DocketSheets/MDJReport.ashx@tihakber=MJ32239
CR-00003262018(“Magisterial District Court Docket?)
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George W. Hill Correctional FacilitGWHCF”), which is under an operations cowmtravith
GEO Group, Inc. (also known as Community Educations).li8ee idat ECF p. 24.

On September 6, 2018, Coley had a preliminary hearing before a magisterial district
judge, after which thenagisterial district judge bound over ttigargego the Court of Common
Pleasfor trial.> SeeMagisterial District Court Docket. Coley was dissatisfied with the work
performed by the assistant public defender appointed to represent hinpeatlitiiénaryhearing
becausginter alia, she suggested thhé waive the hearing so he could request reduced bail and
he wanted to proceed with the hearing so he could question orexiassne the affiant,
Corporal Meyer, Schade, and other witneds&eeCompl. at ECF p. 26-27. Coley was also
unhappywith theconditions present in the holding ceBee idat ECF p. 27.

While incarcerated at GWHCF, Coley alleges that he has been “suhjectedcruel and
unusual punishment as a pretrial detainee” because he has “been triple housed, slepéten conc
floor 2 days and [his] civil constitutional rights [have been] denidd.”at ECF p. 3. He has
“been in a 2 man cell, witB inmates from 8/24 to 9/18/18pntinu[es to] sleep[] on floor, in a
plastic boat and [is] charge[d] 180.17 like a work release inmate when [he ig| ptiitrial
detainee.”ld. Coley adds that when he was in booking, he was “housed with up to 17 detainees
for 2 days without propesafety precautions.ld. Coley asserts that his prior injuries from “a
work-related injury are worse from sleeping on a concrete flook.at ECF p. 6.

Coley additionally alleges that during his incarceration at GWHCF, he basn“

psycologically fic] affected by inmates|[,] treated like animals instead of humaid.” He

3 Apparently, the victim, not the affiant, testified at the preliminagring. SeeCompl. at ECF p. 28.

* Coley was also dissatisfied because the assistant public defendet digject to the viim testifying during the
preliminary hearing because he claims that the affidavit of probable cause antsafppis arrest was not based on
the victim’s statement, but rather on other alleged witnesses to the alte{catienof whom were present aeth
preliminary hearing). SeeCompl. at ECF p. 28 32 Coley's counsel also did not object to discrepancies and
contradictions in the victim’'s testimonySee id.at ECF p. 32. Coley believes that his counsel’s ineffectiveness
caused the charges to be bound over to the Court of Common Pleas f@daadl.
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asserts that an inmate that spoke little English died in there, other inmates hawvdted
suicide, and he has witnessed inmates being tortugse id. Coley also attachedopies of
grievances to the complaint, but the documents are difficult to read because #@sarepnot
dark enough. See id.at ECF pp. 89. One grievance concerns another inmate who woke up
Coley and allegedly instigated a fight by threatening to puinich See id. It appears that no
physical altercation actually occurred, and that Coley informed corrattadficers of this
incident. See id.

Based on the aforementioned allegations, Coley appears to\assausclaims against
the (1) “currentwarden” of GWHCF(the “Warden”) (2) Geo Group, Inc. a/k/a Community
Educations, Inc., (3) Dr. Fabwski, (4) Schade, and (5) Corporal Mey&eed. at ECF pp. 1, 2.
He is seeking (1) summary judgment, (2) $1,000,000, (3) compensatory and punitivesiamag
and (4) a Department of Justice investigation into “prison intake, booking, and housing
procedures.” Id. at ECF p. 5. With regard to his attempts to exhaust certain claims, Coley
contends that he has partially exhausted his claims beGMSECF has efused to provide him
with requested grievance forraad it “systematically denies” the grievances it receivése id.
at ECFpp. 4, 5. He was able to get two from another inmate and he completed thosé forms.
Seeidat ECF p. 4.

Il. DISCUSSION

A. The IFP Application

Regarding applications to proceedorma pauperis

any court of the United States may authorize the commencement, prosecution or
defense of any suit, action or proceeding, civil or criminal, or appeal therein,
without prepayment of fees or security therefor, by a person who submits an

® Presumably, these are the two forms attached to the complien again, Coley alleges that these grievances
pertained to the tripteelling issue at GWHCFSeeCompl. at ECF p. 4.
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affidavit that inclués a statement of all assets such prisoner possesses that the
person is unable to pay such fees or give security therefor.

28 U.S.C. 8§ 1915(a)(1)This statute

“is designed to ensure that indigent litigants have meaningful access tdeha fe

courts.”Neitzke v. Williams490 U.S. 319, 324, 109 S.Ct. 1827, 104 L.Ed.2d 338

(1989). Specifically, Congress enacted the statute to ensure that administrative

court costs and filing fees, both of which must be paid by everyone else who files

a lawsuit, would notprevent indigent persons from pursuing meaningful

litigation. Deutsch v. United State7 F.3d 1080, 1084 (3d Cir. 1995)]. Toward

this end, 8§ 1915(a) allows a litigant to commence a civil or criminal action in

federal court insic] forma pauperisby filing in good faith an affidavit stating,

among other things, that he is unable to pay the costs of the |aMsititke 490

U.S. at 324, 109 S.Ct. 1827.

Douris v. Middletown Twp.293 F. App’x 130, 13B2 (3d Cir. 2008) (per curiam) (footnote
omitted).

The litigant seeking to proce&dforma pauperisnust establish that the litigant is unable
to pay the costs of suitSee Walker v. People Express Airlines,,I886 F.2d 598, 601 (3d Cir.
1989) (“Section 1915 provides that, in order for a cougremtin forma pauperisstatus, the
litigant seeking such status must establish that he is unable to pay the costsitfhislia this
Circuit, leave to proceeid forma pauperiss based on a showing of indigence. [The court must]
review the affiat’s financial statement, and, if convinced that he or she is unable to pay the cou
costs and filing fees, the court will grant leave to progeddrma pauperis Deutsch 67 F.3d
at 1084 n.5 (internal citations omitted).

Here, after reviewing the IFRpplication and the prisoner trust fund account statement, it

appears that Coley is unable to pay the costs of suit. Therefore, the court will graeave to

proceedn forma pauperi€

® As a prisoner, Coley is obligated to pay the filing fee in Ilments in accordance with the Prison Litigation
Reform Act. See28 U.S.C. § 1915(b).



B. Standard of Review of Complaints Under 28 U.S.C. 8§ 1915(e)(2)(B)

Beause the court has granted Collegve to proceeth forma pauperisthe court must
engage in the second part of the {pat analysis and examine whether the complaint is
frivolous, malicious, fails to state a claim upon which religi ba granted, or asserts a claim
against a defendant immune from monetary reliSee28 U.S.C. § 1915(e)(2)(B)£ii)
(providing that “[n]otwithstanding any filing fee, or any portion thereof, thay mave been
paid, the court shall dismiss the casary time if the court determines that. . (B) the action
or appeat (i) is frivolous or malicious(ii) fails to state a claim on which relief may be granted;
or (iif) seeks monetary relief against a defendant who is immune from such reliefmpaint
is frivolous under section 1915(e)(2)(B)(i) if it “lacks an arguable basis enhkw or fact,”
Neitzke v. Williams490 U.S. 319, 325 (1989), and is legally baseless if it is “based on an
indisputably meritless legal theoryDeutsch 67 F.3dat 1085. As for whether a complaint is
malicious, “[a] court that considers whether an action is malicious must,ondacce with the
definition of the term ‘malicious,” engage in a subjective inquiry into the litigant8vations at
the time of the filing of the lawsuit to determine whether the action is an attempt tojuex,or
harass the defendantltl. at 1086. “[A] district court may dismiss a complaint as malicious if it
is plainly abusive of the judicial process or merely repeats pendimgeviously litigated
claims.” Brodzki v. CBS Sportiv. No. 11841, 2012 WL 125281, at *1 (D. Del. Jan. 13,
2012).

Concerning the analysis under section 1915(e)(2)(B)(ii), the standard for sirsmés
complaint for failure to state a claim pursuanthis subsection is identical to the legal standard
used when ruling on motions to dismiss under Federal Rule of Civil Procedure 12®B§®).

Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule 12(b)(6) standard to
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dismissal for falire to state a claim under § 1915(e)(2)(B)). Thus, to survive dismissal, “a
complaint must contain sufficient factual matter, accepted as true, to ‘statmaccrelief that is
plausible on its face.”’Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quugiBell Atlantic Corp.
v. Twombly 550 U.S. 544, 570 (2007)). The plaintiff's factual allegations “must be enough to
raise a right to relief above the speculative levaiWwombly 550 U.S. at 556 (citation omitted).
In addressing whetherpo seplaintff's complaint is frivolous or fails to state a claim, the court
must liberally construe the allegations in the compla¢e Higgs v. Att'y Gen655 F.3d 333,
33940 (3d Cir. 2011) (explaining that “when presented wighr@aselitigant, we have a sp&l
obligation to construe his complaint liberally” (citation and internal quotation neanksed)).
C. Analysis

In this action, Coley has grouped several sets of claims together. One groumsficla
based on Coley’s stay and treatment at CCMC ahdrhest there, with a focus on the actions of
Dr. Falgowski and Schade. A second set of claims relate to Coley’'s anekgrosecution.
Many of his allegations underlying those claims do not pertain to any ofathed defendhs,
but some pertain t€orporalMeyer.” A final set of claims concerthe conditions at GWHCF,
with a focus on the number of inmates with whom Coley was housed. Although unclear, it
appears that Coley raises those claims against the GEO Group aNdrtden. The court will
address each of these groups of claims in turn.

1. Claims Against Dr. Falgowski and Schade
Coley’s firstgroup of claims pertain® events which allegedly occurred while he was a

patientat CCMC insofar as they relate to Bialgowskiand Schade. It appears that Coley is

" For instance, Coley raises various allegations about his attdrisdyail, the conditions of a holding cell, and other
matters that do not relate to any of the defendants nantkis icase and which therefore do not support a tarses
claim here. In any event, Coley should first raise any constitutionaletefies concerning his stateurt criminal
matter with the state court.
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attempting to raise a claim under HIPAA against Dr. Falgowski feenedng his insurance
coverage to cover an extended stay at CCMC. While even more unclear, it appears that he
attempts to assert some sort of clainder HIPAA against Schade for contacting the police and
essentially providing the police with his identity. Coley may not maintain eitheesé ttlaims
because there is no private right of action under HIP&&e Rigaud v. GarofaldNo. Civ. A.
04-186, 2005 WL 1030196, at *3 (E.D. Pa. May 2, 2005) (concluding that HIPAA does not
provide for private right of action and explaining that “[w]hile the Third Circuis Imat
specifically addressed the issue whether there is an express or implied pghtat# action
under HIPAA, several other federal courts have held that there is no sutl; regfe also
Hatfield v. Berube714 F. App’x 99, 105 (3d Cir. 2017per curiam)(concluding that district
court properly dismissed plaintiff's claims under HIPAA based on disclosure ofhtesdlth
diagnoses of plaintiff and her children because “HIPAA does not create a prgldtefraction

for alleged disclosures of confidential medical information[]” (intergabtation marks and
citation omitted); Dodd v. Joes 623 F.3d 563, 569 (8th Cir. 2010) (“We agree with the district
court that this claim fails because HIPAA does not create a private right of ‘gctiéeaton v.
Mayberg 610 F.3d 530, 533 (9th Cir. 2010) (“HIPAA itself provides no private right of
adion.” (quoting Webb v. Smart Document Solutions, 1499 F.3d 1078, 1080 (9th Cir.
2007)). “Instead, HIPAA provides for penalties to be imposed by the Secretary of the
Department of Health and Human Services[.fiomas v. Univ. of Tenn. Health Scie@te at
Memphis No. 175708, 2017 WL 9672523, at *2 (6th Cir. Dec. 6, 2017) (citing 42 U.S.C. 8§
1320d5(a)(1)). Accordingly, there is no legal basis for a HIPAA claim against Dr. Falgjows

and Schade.
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To the extenthat Coley is attempting to assertinla against Dr. Falgowski and Schade
under 42 U.S.C. § 1983, those claims fail as well. To succeed on claims under section 1983,

a plaintiff must show a deprivation of a right secured by the Constitution and laws

of the United States, and he must showi tha deprivation was committed by a

person acting under color of state lalest v. Atkins487 U.S. 42, 47, 108 S.Ct.

2250, 101 L.Ed.2d 40 (1988). The cotwrstatelaw requirement is a threshold

issue; “there is no liability under 8 1983 for those not acting under color of law.”

Groman v. Township of Manalapaa7 F.3d 628, 638 (3d Cir. 1995). To show

that the defendant acted under color of state law, a litigant must establitietha

defendant is a “state actor” under the Fourteenth Amendment v.Universal

Health System, Inc371 F.3d 165, 169 n. 1 (3d Cir. 2004).

Bailey v. Harleysville Nat'l Bank & Trusfi88 F. App’x 66, 67 (3d Cir. 2006) (per curiam).

The “touchstone” of the statction inquiry centers on the proposition that “state action
may be found if, though only if, there is such a close nexus between the [s]tate and the
challenged action that seemingly private behavior may be fairly treated ad that [s]tate
itself.” P.R.B.A. Corp. v. HMS Host Toll Rds., In@08 F.3d 221, 224 (3d Cir. 2015) (internal
guotation marks and citations omitted). The Third Circuit has

outlined three broad tests generated by Supreme Court jurisprudence to determine
whether state action exists:

(1) whether the private entity has exercised powers dhattraditionally the
exclusive prerogative of the state; (2) whether the private party hasvattiatie
help of or in concert with state officials; and (3) whether the [s]tate haarso f
insinuated itself into a position of interdependence with the acting party that it
must be recognized as a joint partasipin the challenged activity.
Kach v. Hose589 F.3d 626, 646 (3d Cir. 200@)teration in original)internal quotation marks
and citation omitted).
Here, the allegations provide no factual smppo demonstrate that it is plausible that Dr.
Falgowski or Schade are state actors; instead, they appear to be meretygiiaeais employed

at a local hospital. In addition, the allegations do not suggest that Dr. Falgowiskedi

Coley’s constitutional rights, as she is alleged only to have treated Col&M(€ @nd to have
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procured insurance coverage for him to stay for treatment for a longer periodeofalbeit
allegedly without his permission. As for Schade, Coley’s allegations againstppear to
consist of his disapproval of hpossiblycontacting the police after the incident with the other
patient and then her drafting of an incident report after speaking td Hinen presuming that
the information in Schade’s incident report was incorrect and that it was giviea pmlice in
connection with Coley’s arrest, “[m]erely calling the police, furnishingrmiation to the police,
or communicating with a state offitidoes not rise to the level of joint action necessary to
transform a private entity into a state actot.doper v. MuldoonCiv. A. No. 05-4780, 2006 WL
1117870, at *2 (E.D. Pa. Apr. 26, 2006) (citations omittedg alsdcSimmer v. KehlerCiv. No.
15-285 (RBK/JS), 2015 WL 6737017, at *3 (D.N.J. Nov. 2, 20{&)llecting cases and
explaining that “[m]erely giving information to police officers is insufficient émert a private
party into a state actor” enef information is false)Cvetko v. Derry Wp. Police Dep’t Civ. A.
No. 1:09CV-1260, 2010 WL 1791140, at *4 (M.D. Pa. May 4, 2010) (“[A] private actor does
not proceed under color of state law merely by furnishing the police with informagirtaining
to a possible public disturbance.Gpllinsv. Christie Civ. A. No. 064702, 2007 WL 2407105,
at *4, n.9 (E.D. Pa. Aug. 22, 2007) (“[E]ven if Dr. Columbo intentionally provided the false
information to the police, the plaintiff would still fail to state a claim under § 1983.”).

In sum, Coley hafailed to include any allegations in the complaint to suggest a plausible
basis for a claim against Dr. Falgowski or Schade. Therefore, thewitludismiss Coley’s

claims against these defendants. As Coley cannot cure the defects in his &ilEAs®con

8 Coley also indicated that an unidentified person with whom he foslk contacted the police
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1983 claims against Dr. Falgowski or Schade, the court will not provide him with teaweend
those claims.
2. Claims Based on Coley’s Arrest and Prosecution

Coley includes a number of allegations pertaining to his complaints about his adest a
prosecution. Most of those allegations have nothing to do with the named defendants in this
lawsuit. The only discernable claim from €gl allegations related to his arrest and
prosecution that related to a named defendant is a potential Fourth Ameéfalsearrest claim
against Corporal Meyer.

To bring a section 1983 claim for either false ar(estfalse imprisonmehtunder the
Fourth Amendment, a plaintiff must show: “(1) that there was an arrest; anfta{aphé arrest
was made without probable causelames v. City of WilkeBarre, 700 F.3d 675, 680 (3d Cir.
2012) (citation omitted)see also Wilson v. Dewees/7F. Supp. 2d 449455 (E.D. Pa. 2013)
(setting forth elements of claimsHere, Coley’s claims relating to his arrest and prosecution are
premature as his prosecution is still proceeding in the state cdbee CP Docket. In
circumstances where

aplaintiff files a falsearrest claim before he has been convicted (or files any other

claim related to rulings that will likely be made in a proceeding or anticipated

criminal trial), it is within the power of the district court, and in accord with

commonpractice, to stay the civil action until the criminal case or the likelihood

of a criminal case is ended

Wallace 549 U.S. at 3934. Accordingly, the court will stay Coley’s claim against Corporal

Meyer to allow the state criminal proceedings to cahelu

° A district court should generally provide a pro se plaintiff with leave nmeral unless amending would be
inequitable or futileSee Grayson v. Mayview St. HQ293 F.3d 103, 114 (3d Cir. 2002) (stating general rule). In
particular, the court notes that “in civil rights cases district courts nfiestaonendment-irrespective of whether it

is requested-when dismissing a case for failure to state a claim unless doing so woubeéduitable or futile.”
FletcherHarlee Corp. v. Pote Concrete Contractolrss., 482 F.3d 247, 252 (3d Cir. 2007).
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3. Claims Based on the Conditions of Confinement at GWHCF
Coley’s final set of claims challenge the conditions at GWHCF. As explained bel
Coley has failed to include sufficient allegations to establish plausible clgaissathe relevant
defendants at this time. Nevertheless, the court will dismiss the claims without prejudice to
Coley proceeding in accordance with the court’s instructions.

a. Liability of the Warden and the GEO Group

Coley’'s claims challenging the conditions of his confinetvaee logically construed as
being raised against the Warden @ahd GEO Group. Regarding Coley’s claims against the
Warden, “[b]ecause vicarious liability is inapplicable to . . . 8 1983 suits, a plaintgt ptead
that each Governmeupfficial defendat, through the official’'s own individual actions, has
violated the Constitution.” Igbal, 556 U.S. at 676. There are two theories of supervisory
liability when an individual defendant is a supervisor: (1) “Individual defendants who are
policymakers may be liable under § 1983 if it is shown that such defendants, with tkelibera
indifference ¢ the consequences, established and maintained a policy, practice or custom which
directly caused [the] constitutional harm[;]” and (2) “[A] supervisor may &esqnally liable
under 8§ 1983 if he or she participated in violating the plaintiff’s rights, directed otheiddte
them, or, as the person in charge, had knowledge of and acquiesced in his subordinates’
violations.” A.M. ex rel. J.M.K. v. Luzerne Cty. Juvenile Det. G372 F.3d 572, 586 (3d Cir.
2004) (citation omitted). Here, Coley has ntatesd a claim against the Warden because the
complaint does not raise any specific allegation against the Warden reflgainthe Warden
was personally involved in any of the claimed constitutional violationsthat he is a
policymaker who establisheal policy, practice or custom wdh directly caused constitutional

harm to Coley.
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As for Coley’s claims against the GEO Growpprivate corporation under contract to
provide prison health services may be liable under section 1983 if that entity’seolic
customs caused the alleged constitutional violatiSee Monell v. Dep’t of Soc. Servs. of N.Y.
436 U.S. 658, 694 (1978)atale v. Camden Cty. Corr. Faciljtg18 F.3d 575, 5884 (3d Cir.
2003) (acknowledging that entity contracted to perform nadiervices for county jail is state
actor for purposes of section 198B)ench v. The GEO Grp., IncCiv. A. No. 18CV-4312,
2018 WL 4929859, at *2 (E.D. Pa. Oct. 10, 20¢8he GEO Group acts under color of state
law by providing services for the Ggar W. Hill Correctional Facility.”)Regan v. Upper Darby
Twp, Civ. A. No. 061686, 2009 WL 650384, at *3, n.5 (E.D. Pa. Mar. 11, 2009) (“For purposes
of Plaintiff's § 1983 claims, Defendant GEO Group, a private company, was actingthader
color of state law since it provided daily functional services for the BEEWounty Prison.”)

To assert a plausible claim under section 1983, the plaintiff “must identify [tlstdra or
policy, and specify what exactly that custom or policy was” to satisfy thedplg standard.
McTernan v. City of York, RA64 F.3d 636, 658 (3d Cir. 2009) (citation omitted). A “policy”
arises when a decisianaker possessing final authority issues an official proclamation, policy,
or edict. Pembaurv. City of Cincinnati475 U.S469, 481 (1986) “Customs” are practices so
permanent and wellettled as to virtually constitute lawonell, 436 U.S. at 691. Regardless of
whether a plaintiff is seeking to impostnell liability for a policy or a custom, “it is incumbent
upon a plaintiff to show that a policymaker is responsible either for the policy orgkhrou
acquiescence, for the customAndrews v. City of Philadelphi&95 F.2d 1469, 1480 (3d Cir.
1990);see also Bielevicz v. Dubino®l5 F.2d 845, 850 (3d Cir. 1990) (explaining that in both

methods to obtain liability undévionell, “a plaintiff must show that an official who has the
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power to make policy is responsible for either the affirmative proclamation ofiey pml
acquiescence in a wedkttled custom”).

In this casgColey has not tied any of the conditions of which he complains to a custom
or policy ofthe GEO Group. Accordingly, the complaint as currently pleaded does not state a
plausible claim under section 1983 against the GEO Group. Nonetheldss, pgssible that
Coley could cure this pleading defect in an amended complaint, the court will gramaiientd
amend. But, as there are substantive defects concerning Coley’s coroftcamginement
claims in addition to the pleading defects iileed above, the court will next discuss those to
provide additional clarification should Coley file an amended complaint.

b. Claims Based upon Number of Inmates Housed with Coley

The focus of Coley’s allegations about the conditions of his confineme@®VHCF
appeardgo relate to the number of inmates with whom he was housed. The Due Process Clause
of the Fourteenth Amendment applies to these claims because Coleetsal getainee See
Hubbard v. Taylor(Hubbard ), 399 F.3d 150, 158 n.13 (3d Cir. 2005). To establish a
constitutional violation under the Fourteenth Amendment, a pretrial detaineefiplaouid
have to plausibly allege that the conditions of confinement amount to punish®eatBell v.
Wolfish 441 U.S. 520, 538 (1979) (“In evaluating the constitutionality of conditions or
restrictions of pretrial detention that implicate only the protection againsvaepn of liberty
without due process of law, we think that the proper inquiry is whether those conditions amount
to punishmenof the detainee.”). When analyzing whether a condition of confinement amounts
to punishment, the inquiry generally turns on whether the challenged conditions pan®se
other than punishment and whether the conditions are excessive in relation to that pBgsose.

id. at 53839 (“A court must decide whether the [particular restriction or condition
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accompanying pretrial detentiorg imposed for the purpose of punishment or whether it is but
an incident of some other legitimate governmental purposdtipbard | 399 F.3d at 158
(discussing analysis of whether condition of confinement constitutes punishment fiaeRtur
Amendment purposes).

In this case, Coley appears to predicate his claim upon the fact that he wak wiblise
multiple inmates for a period of two days and a thmem cell for a period of approximately one
month. He indicates that he slept on the concrete finarit appears that he was then moved to
a “plastic boat” on the floor, so his allegations about the conditions are not entaly $ke,

e.g, Compl. at ECF p. 3. Coley also notes that his “injuries from a wadated injury are worse
from sleepingon [the] concrete floor."See idat ECF p. 6.

Regarding Coley’s allegations about the number of inmates with whom he was housed,
the court notes that housing multiple inmates in a cell does not alone establishitaticoadt
violation. See Hubbard v. Tayt (Hubbard 1), 538 F.3d 229, 236 & n.6 (3d Cir. 2008)
(explaining that “our own precedents have never established a right of pretriabdstto be
free from triplecelling or from sleeping on a mattress placed on the flpbidyth v. White 152
F. App’x 111, 113 (3d Cir. 2005) (per curiam) (“Double or triplenking of cells, alone, is not
per se unconstitutional.”). Instead, in assessing whether the number of inmatetl midates

the Fourteenth Amendment, the court must consider thigyaththe circumstancesSee, e.g.

1 TheBell Court also explained:
Absent a showing of an expressed intent to punish on the part of detentiiy défatials, that
determination generally will turn on whether an alternative purpoaditcth [therestriction] may
rationally be connected is assignable for it, and whether it appears excessagiam rto the
alternative purpose assigned [to it]. Thus, if a particular conditionesiriction of pretrial
detention is reasonably related to a legitimate governmental objectivsitndt, without more,
amount to punishment. Conversely, if a restriction or condition iseasonably related to a
legitimate goaif it is arbitrary or purposeless court permissibly may infer that the purpose of
the governmental action is punishment that may not constitutionally Hetéuflupon detainees
guadetainees.

441 U.S. at 5389 (internal quotation marks, citations, and footnote omitted)
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Hubbard 1l, 538 F.3d at 236, 238 (examining totality of circumstances to determine whether
conditions of confinement constitute Fourteenth Amendment violation, and concluding “[W]
hold that based on the totality of the circumstances presented on this factual risotiffsP
were not unconstitutionally punished in violation of the Fourteenth Amendment”). *“In
evaluating the conditions, the court must look to a number of factors, including thef siee
detainee’diving space, the length of confinement, the amount of time spent in the coafesed
each day, and the opportunity for exeecig-erguson v. Cape Girardeau Cty8 F.3d 647, 650
(8th Cir. 1996).

Here, thetotality of the circumstances alleged in tbemplaint doesot establish a
Fourteenth Amendment violation. Coley’'s allegations show that he was subjected to the
challenged conditions for a relatively short period of time. In addition, he does natepemyi
allegations about how much time officials/corrections officers at GWHQ#ireel him to spend
in his cell or explain in more than vague terms how his conditions of confinemertedffas
preexisting injury. Without more, these allegations fail to state a claim leedaen do not
plausibly etablish that theonditions of confinement @ WHCF amounted to punishmerfiee
Bell, 441 U.S. at 5423 (concludingthatdoublebunking did not violate constitutional rights of
pretrial detainees when detainees had sufficient space for sleeping and use of eveasoand
average length of incarceration was 60 dalsipbard I, 538 F.3d at 2335 (concluding that
triple-cdling of pretrial detainees, some of whom were made to sleep on floor mattfesse
three to seven months, and housing of detainees in gym, weight room, and receiviggdcea
overcrowding, did not amount to punishmesge also Walker v. George WK orrectional,

Civ. A. No. 18CV-2724, 2018 WL 3430678, &8 (E.D. Pa. July 13, 2018roncluding that

prisoner plaintiff's claims that “he was forced to share a cell with two atldé/iduals and that
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he was forced to sleep on the floor inside whas wascribed as a boat unit” and that “his
sleeping area was a very unhealthy and unsanitary space two feet from thevdildaited to

state a Fourteenth Amendment claim with respect to allegations of overagpwdiccordingly,
although Coley may bable to develop his allegations to state a plausible claim, the complaint
does not state a constitutional violation as pleaded.

C. Claims Based on Alleged Flaws in Grievance System

Coley alleges that the staff at GWHCF “systematically denied [him] atz@sdhaustion
of administrative grievance procedures.” Compl. at ECF p. 10. “Prison indatast have a
constitutionally protected right to a grievance procesi&tkson v. Gordqnl45 F. App’x 774,
777 (3d Cir. 2005)per curiam)citation omitted)see also Caldwell v. Bear824 F. App’x 186,
189 (3d Cir. 2009)per curiam)(“The District Court correctly noted that an inmate has no
constitutional right to a grievance procedure. Thus, we agree that the DOC’slanyinlg [the
plaintiff's] grievane did not infringe upon his constitutional right to petition the government for
redress.” (internal citation omitted)). Accordingly, although Coley’ggatien would affect the
analysis regarding whether he properly exhausted his claims as requtredRyson Litigation
Reform Act, it does not provide an independent basis for a constitutional claim.

d. Claims Based on Financial Charges

Coley notes in the complaint that he has been “charge[d] 180.17 like a work release
inmate when [he is] still a pieial detainee.” Compl. at ECF p. 3. This allegation is not
sufficiently developed to state a plausible claim and it is not even evident thatdhikaim that
Coley is seeking to pursue. Nonetheless, if Coley’s allegation can be itgdrwde raising a
challenge to prison programs that require inmates to share in the cost ofcdheietation, it is

worth noting that courts haconsistently rejected such challeng&ee Tillman v. Lebanon Cty.
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Corr. Facility, 221 F.3d 410414, 416-23 (3d Cir. 2000) (affirming district court's grant of
summary judgment in favor of county correctional facility where distriatrtcaejected former
prisoner’s claims that facility’s daily assessment of $10.00 for housstg ooaccordance with
facility’s “Cost Recovery Program” violated Eighth and Fourteenth Amendments of United
States Constitution)iVilliamson v. Northampton Cty. Priso€iv. A. No. 122333, 2012 WL
1656291, at *2 (E.D. Pa. May 9, 2012) (rejecting challenge to prison’s deduction adf half
prisoner’s deposit for room and board where “[n]othing in the complaint suggests thaftf plaint
would be subject to a longer sentence or that he would be denied basic human needs if he did not
pay a certain amount of money toward his room and boattihsfield v. Polhemuy<iv. No.
11-3007 (FLW), 2012 WL 603089, at *4 (D.N.J. Feb. 23, 2012) (“User fees’, similar to the one
at issue hre, have been determined to be nominal surcharges anounitive, and therefore,
they do not violate due process.Frestone v. RockovighiNo. 1:17cv-2116, 2018 WL 347728,

at *2 (M.D. Pa. Jan. 10, 2018) (“The ‘booking fee’ of which [the plaintiff] complains, involves a
routine matter of accounting based on a fixed fee.”).

e. Claims Based on Altercation with Inmate

As pointed out above, Coley attached a grievance to the complaint reflecting thash
involved in a verbal altercation with another inmate. It is unclear what happenetevidther
inmate and the court is unsure whether Coley is bringing a claim based ancitieni. The
court has also had difficulty reading the grievance because it appears togyeod @@ocument
written in pencil. Accordingly, the court cannot discern any basis foaien dbased on this

grievance.
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4. Issue with the Joinder of the Named Defendants in this Action

Rule 20 of the Federal Rules of Civil Procedure allows a plaintiff to join multiple
defendants in one action if: (a) “any right to relief is asserted aghams jointly, severally, or in
the alternative with respeab tor arising out of the same transaction, occurrence, or series of
transactions or occurrences”; and (b) “any question of law or fact commdrdefeaidants will
arise in the action.” Fed. R. Civ. P. 20(a)(2). “For courts applying Rule 20 and reikted r
‘the impulse is toward entertaining the broadest possible scope of action congitstdairness
to the parties; joinder of claims, parties and remedies is strongly enedutagHagan v.
Rogers 570 F.3d 146, 153 (3d Cir. 2009) (quotidgited Mine Workers of Am. v. GiQl383
U.S. 715, 724 (1966)). “But this application, however liberal, is not a license to join unrelated
claims and defendants in one lawsuitftKinney v. Prosecutor’s OfficeCiv. No. 132553
(KM)(MCA), 2014 WL 2574414, at *14 (D.N.J. June 4, 2014) (citations and internal quotation
marks omitted). “Thus multiple claims against a single party are fine, but ClaigaiAsa
Defendant 1 should not be joined with unrelated Claim B against Defend@eg@ge v. Smith
507 F.3d 605, 607 (7th Cir. 2007).

Here, the questions of law underlying Coley’s claims against Corporal Meyarvis
his arrest are entirely distinct from the questions of law and fact umdperhys claims
challenging the conditions of confinement at GWHCF. Furthermore, while it nsekeg from
a case management perspective for the court to stay Coley’s claims agapstaCMeyer,
there is no reason to stay his claims relating to the conditions at GVéHGHd he seek to

amend those claims. Accordingtiiese two sets of claims should proceed in separate lawsuits.
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Il CONCLUSION

For the foregoing reasons, the court will dismiss Coley’s claims against IDowski
and Schade with prejudice because he has not stated a claim against those defentients and
cannot cure the defects in his claims. The court will also dismiss Coley’s claanstaGEO
Group and the Warden for failure to state a claim, but the dismissal will be witlepudipe to
Coley filing a new complaint in a separate proceeding.e¥®lonly remaining claim, a false
arrest claim against Corporal Meyer, will be stayed until the criminal proceadaigst Coley
resolves in state court. The court will deny Coley’s motion for appointment of courtbed a
time without prejudice to Cely renewing that motion whendltourt lifts the stay.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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