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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DR.WILLIAM TOMASZEW K,
Individually and on Behalf of All Others
Similarly Situated, CIVIL ACTION NO. 18-4378
Plaintiffs,
V.

TREVENA, INC., MAXINE GOWEN and
ROBERTO CUCA,

Defendants.

MEMORANDUM OPINION

Rufe, J. May 28, 2019

This is a federal securities class action brought on behalf of investanstay@vena,
Inc. andits formerexecutives for violations of 88 10(b) and 20(a) of the Securities Exchange Act
of 1934,as amended by the Private Securities Litigation Reform Act of 1995 (“PSL.RB"
U.S.C. 88 78j(b) and 78t(a), and Rule 10b-5 promulgated thereunder, 17 C.F.R. § 240.10b-5.
As lead plaintiff and lechcounsel must be appointed pursuant to 15 U.S.C. §,/Blaiatiffs
Huseyin Erenoglu, a group of five individual memBdc®llectively, “Trevena Group?)and
Lanphie Ping haveachmoved for such appointment and for approval of their choice of lead
coursel? Upon consideration of the motions, the responses thereto, and the oral arguments
presented at a hearing heldeebruary 20, 2019, the Coul¢termineghat Trevena Group shall
be appointed as lead plaintiff for the class and approvBkok & Leviton LLP as its choice of

lead counsel and Kaufman Coren & Ress, P.C. as liaison counsel, for the following reasons.

1 The cases which have been consolidatdtis actionare: Tomaszewski v. Trevena, Inc., et Blo. 184378;
Mastopietro v. Trevena, Inc., et dNo. 18-4426; and_ouis v.Trevena, Inc., et gINo. 184779. [Doc. No. 18].

2 Those individual members are Albert Koch, Whittier Pierce, Christdpbgers, Kevin Walsh and Peter Palmer.

3 All other individuals or groups who previously moved to be appointed havewithcrawntheir motions.
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l. BACKGROUND*

Trevena is a clinical stage biopharmaceutical company that discovers, deaatbps,
seeks to commercialize therapeutics biaitig a novel approach to treating moderate to severe
acute pain intravenouslylrevena allegedly issued a press releas®lay 2, 2016, announcing
that ithadreached a general agreement with the FDA on key elementslfiicsl
developmenprogram br one of its products, Olinv@liceridine) Based on thosgatements
and omissions as to the strength of the program, the design of its Phask dihdriés prospects
for obtaining FDA approvathe price of Trevena’'s stock beganrorease. On @ober 9, 2018,
howevertwo days beforéghe FDAwould meet withTrevenato detemine whether Olinvo
would be ganted approvathe FDApublicized a briefing documenthich containedninutes
from its 2016 meetingvith Trevenahat it previously criticized thdesign of the Phase IlI trial
andthat the FDA’s Advisory Committe@as recommendinggjection of Olinvo’s new drug
application As a result, the price of Trevena'’s statropped 64% by the time the market closed
on October 9.Plaintiffs arecomprised of investors who purchased Trevena common stock
between May 2, 2016 and October 8, 2018 (the “Class Pgriod

The Court has previously consolidated theeeseparate lawsuigainst Trevena and its
former executivesand now must decide whether Erenoglu, Trevena Group, or Ping will serve as
lead plaintiff. A hearing was held on February 20, 2019, after which the Court required
Erenoglu to produce his trade confirmations from the Class Period to the Court andth®the

Moving Plaintiffs, and permitted further briefing upon receipt of the trade rooations®

4 The following facts, unless otherwise noted, are taken from the @orhphd assumed to be true for purposes of
the motions.

5> Order [Doc. No. 35].



. PROCEDURAL REQUIREMENTS

The PSLRA requires that within 20 days of filiagcomplaint theplaintiff must “cause
to be published, in a widely circulated national business-oriented publication aemiree,”
notice to members of the purported class as to “the pendency of the action, thestarted
therein, and the purported class peridwithin 60 days of the date on which the notice is
published, “any member of the purported class may move the court to serve aaitgdtiqdl
the purported class.”

On October 11, 2018, one day after the Complaint was filed, a notice of the peoflency
this action was published &R Newswirga national bsinessoriented newswire serviceOn
December 10, 2018, 60 days after the notification release, Erenoglu, Trevena GdoRpga
each filed timely motions to serve as lead plainéffd for appmtment oflead counsel for the
class?

1. LEGAL STANDARD

Under the PSLRA, the court must appoint a lead plaintiff “as soon as préetiatibr a
class action securities lawsuit has been consolidita@tie presumptive lead plaintiff is the
investor with the largest financial interest in the outcome of the action, as loraj sevéstor

satisfies thdollowing Federal Rule of Civil Procedure 28quirements(1) the claimsnust be

615 U.S.C. § 78u(a)(3)(A)(i)(1).
71d. § 78u(a)(3)(A)()(II).

8 SeeTrevena Group Mot Ex. A [Doc. No. 83] (providing the website’s announcement and validating that it was
in factpublished on October 11, 2018).

9 Lanphie Ping Mot. [Doc. No. 5]; Trevena Group Mot. [Doc. No. 8]; Hus&yanoglu Mot. [Doc. No. 9].
1015 U.S.C. &78u4(a)(3)(B)(ii).



typical of and share common questions of law with the claims of the absent classrsjeand
(2) the investor mustdequately represent the interests of the entire tlass.

The presumption “may be rebutted only upon proof by a member of the purported
plaintiff class that the presumptively most adequate plaintiff” either: (1) “will aidi/fand
adequately protect the interests of the class”; or (2) “is subject to uniqresdsfthat render
such plaintiff incapable of adequately representing the ctdsi.the court finds, for any reason,
that the movant with the largest loss cannot make a threshold showing of typiuality a
adequacy, the court must explain its reasons, disqualify that movant, and “then ithentify
movant with the next largest loss, consider whether thaanisatisfies Rule 23’s requirements,
and repeat this process until a presumptive lead plaintiff is identfffed.”

V. DISCUSSION

A. Largest Financial Loss

The three relevant factors whanalyzing the largest financial interest are: (1) the
number of shares purchased during the class period; (2) the total net funds expended by the
plaintiffs during the class period; and (3) the approximate losses suffetkd phaintiffs}* The
third factor—the approximate losses sufferetias been considered by courts withiis @ircuit

to be the most significant in the context of securities litigatton.

1115 U.S.C. 8 78u4(a)(3)(B)(iii)(1)(bb)(cc). As various district courts have noted, the statute was enacted to
“prevent ‘lawyerdriven’ litigation, and to ensure that ‘parties with significant holdingssuers, whose interests
are more strongly aligned with the class of shareholders, will participaite ilitigation and exercise control over
the selection and actions of plaintiffs’ counselGalmi v. Teva Pharm. Indus. L{&02 F. Supp. 3d 485, 4923

(D. Conn. 2017) (quotingopping v. Deloitte Touche Tohmatsu GRA F. Supp. 3d 607, 615 (S.D.N.Y. 2015));
Rabin v. John Doe Market Make254 F. Supp. 3d 754, 760 (E.D. Pa. 2Qt&ation omitted)

1215 U.S.C 8§ 78u4(a)(3)(iii)(I1)(aa)-(bb).
B 1n re Cendant Corp. Litig.264 F.3d 201, 267 (3d Cir. 200(ditation omitted).
1d. at 262 (citations omitted).

15 SeeKanefsky v. Honeywell Int'l IncNo. 1815536, 2019 WL 936662, at *1 (D.N.J. Feb. 26, 2019) (collecting
cases)in re Vicuron Pharm., Inc. Sec. Liti®225 F.R.D. B8, 511 (E.D. Pa. 2004) (same).
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Erenoglu alleges that he suffered the greatest financial loss of $552,67&4th
Trevena Group and Pirdtave contestethis calculation in their briefand during the hearg.
Erenoglu was ordered to produus trade confirmation¥, which revealedhat Erenoglu had
overstated his total losses by $518.61. Nevertheless, for purposes of the langeist fimtarest,
Erenoglu still retains the largest financial inteiafsthe Moving Faintiffs in this case?® as
Trevena Group’s five members shaggregate total losses of approximately $485,972'87,
and Lanphie Ping lost $205,654.573.

B. Rule 23 Requirements

Typicality is nota concern here, as aloving Raintiffs have established that their
claims “arise[] from the same event or practice or course of conduct thatigerés the claims
of other class members, and [] is based on the same legal tRkd#pivever, Moving Riintiffs
dispute whethetheother Plaintiffs carstablishadequacy of representation for the class.
Determining “adequacyfequires courts to consider: (1) whether the potential representative
“has the ability and incentive to represent the claims of the class vigafd@3lwhether the

potential reresentative “has obtained adequate counsel;” (3) whether “there is [a] conflict

18 Huseyin Erenoglu Mot. [Doc. No-9] at 6; Daniel Sadeh Decl. [Doc. Ne29at 2; Huseyin ErenoglDecl., Ex.
C. [Doc. No. 95].

17 Seeln re Cendant Corp. Litig.264 F.3d at 262 (“Any time the question [of the lardiesincial interest] appears
genuinely contestable, we think that a district court would be wellmitthdiscretion . . . in seeking further
information if it deems the original submissions to be an inadequaseftiaan informed decision.”).

8 1n ther supplementalriefs, Trevena Group and Ping now appear to concede this point. Laimghigt&ement
[Doc. No. 39] at 2; Trevena Group Mem. in Further Supp. of Mot. [Doc. Noat4B3B.

9 Trevena Group Mot. [Doc. No-8] at 6; Deborah Gross Decl., EXGL [Doc. Nos. 89 to 814].
20 Lanphie Ping Mot. [Doc. No.-3] at 4; Jacob Gdberg Decl., Ex. 3 [Doc. N&-5].

21 Baby Neal v. Casey3 F.3d 48, 58 (3d Cir. 1994hternal quotation marks and citations omittedhe
requirement “is designed to aligfme interests of the class and the class representatives so that thallatierk to
benefit the entire class through the pursuit of their own goétst& Warfarin Sodium Antitrust Litig391 F.3d

516, 531 (3d Cir. 2004)nternal quotation marks and citation omittedyo Moving Plaintiff has attempted to rebut
the presumption of another basedigsuesof typicality.



between [the movant’s] claims and those asserted on behalf of the class;” amdeihet the

movant has demonstrated a willingness and ability to select competent clessl end to

negotiate a reasonable retainer agreement with that codhsEhe court musteviewthe

pleadings filed, the movant’s application, and any other information that has beertebmit
1. Huseyin Erenoglu

As the investor with the largest financial loss, Huseyin Erenoglu assertsstsahitar
interests with those of the class in recovering a maximum amount of damadgsk lois
conflict in his adequacy to represent the class, and his choice of coemdrhim the
prevailing lead plaintiff. Eenoglu has submitted a declaration stating that he resides in the
United States, independentigeksappointment as lead plaintitind understands the
requirements to serve as lead plaintiff and is willing to d&so.

The other Moving Riintiffs argue that there amgrors in Erenoglu’s sworn certifications
and declarations when compared to his trade confirmationsharalthough Erenoglu’s
certification and declaration accurately reflect the number of sharesagacthnd sold, they do
not accurately reflect the number of trades and the price per share. Insteathogguadmits,
hecombinedcertain trades and averaged the gleaire pries, overstatingis total losses by
$518.612° Additionally, the other Moving IRintiffs point to the fact that Erenoglu misstated the

date on which some of the shares of common stock were purchased, which Eaésmglu

22In re Cedent Corp. Litig.264 F.3d at 265r{ternal quotation marks amitations omitted).
231d. at 264.

24 Huseyin ErenogliReply Mem. of Law in Further Supp. of Mot. [Doc. No] &7 8;HuseyinErenoglu Decl[Doc.
No. 175] at1.

25 SeekErenoglu Resp. in Further Supf.Mot. [Doc. No. 43] at 5 (“The cost basis per share for Mr. Erenoglu’s
315,000 share purchase, without tregligible rounding to $2.60 per share reflected on his screensHaizs5983
per share, which amounts to an approximate $500 difference in [] tatablt)s
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concedeg® According to the other Movingl&ntiffs, the errors in his sworn statements
highlight issues of carelessness, which undermine his adequacy to servesths tdasl
plaintiff.

The Court agrees with the other MovinigiRtiffs that the errors in Erenoglusvorn
statements amount to a substantial degree of carelessness and raise doubtthsrtbevvél
fairly and adequately represent the best interests of the @aswn declarations are integral to
the PSLRA process, as they assure district courts that the proposed plBih$ cuffered
financial harm; (2) is not a serial litigant; and (3) is interested and@abkrte as lead
plaintiff.?” AlthoughErenoglu submits that his errors are minor or inadvertent mistakes
absolute term$® theynoneheless speak to a level of carelessness especially where the errors

were repeate® Particularly given that these errors were made at the outset of théhimse,

26 Seeid. at 3 n.1 (stating that “there was a minor typographical errormgladithe daterowhich three of those
purchases were made,” where he “purchased 9,457 shares at $2.40 per sharenarkep trade on October 2,
2018, and he purchased 5 shares at $2.69 per share, 15,000 shares at $2.70 pef 464rshames at $2.88 per
share orOctober 4, 2018 instead of October 2, 2018"). Erenoglupmtsdadesthat this misstatement was a “minor
and inadvertent typographical error” since the actual date was stilhwlithiClass Period. Huseyin Erenoglu Reply
Mem. of Law in Further Supf Mot. [Doc. No. 17] at 1. Furthermore, Erenoglu notes that he will submit a
corrected certification with the filing of an anticipated Consolidated Aegi@bmplaint.ld. at 5 n.4 (citing

Vladimir v. Bioenvision, IngNo. 076416, 2007 WL 4526532, at *919 (S.D.N.Y. Dec. 21, 2007) (accepting
revised certifications after typographical and other errors were detected)).

2715 U.S.C. § 784(a)(2)(A).

28 See In re Solar City Corp. Sec. Lititlo. 16-4686 2017 WL 363274, at *6 (N.D. Cal. Jan. 25, 20¢R)jultiple
district courts have held that minor or inadvertent mistakes made inra sertification do not strike at the heart of
Rule 23's adequacy requiremer(iriternal quotation marks and citations omitjed)

29 SeeCamp v. Qualcomm IndNo. 181208 2019 WL 277360, at *& (S.D. Cal. Jan. 22, 2019) (highlighting
“doubts about [the lead plaintiff's] ability to serve as the class repetsenbecause of. . errors in the transaction
records and loss calculations accompanying [his] motion” (interratations and citation omittedYparbowski v.
Tokai Pharmaceuticals, Inc302 F. Supp. 3d 441, 455 (D. Mass. 2018) (“[Plaintiff's] willingnessa&earfalse
statements under oath contributes to the court’s conclusion that he vablidve been an agigate lead plaintiff.”);
Hirtenstein v. Cempra, IncNos. 161303, 161356, 161451, 2017 WL 2874588, at *3 n.5 (M.D.N.C. July 5, 2017)
(“Finally, though the error in [one of the lead plaintiff's] personal @extlon[s] did not affect the . . . Group&sb
calculations, the parties are cautioned that exhibits to sworn declarataihd st treated carefully and that even
typographical errors can have detrimental effects in securitiedibitiga(citation omitted))Bhojwani v. Pistolis
No. 0613761,2007 WL 9228588, at *3 (S.D.N.Y. July 31, 2007) (expressing concern witha hass calculation
error as reflecting “a certain carelessness about detail that undermines trecgpdétthe proposed lead plaintiff).
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causes the Court to doubt whether Erenoglu possesses the neadsgagcy and sophistiaatti
to be lead plaintiff.
2. Trevena Group

Trevena Group comprises five individuals who lost a substantial amount of monetary
funds, and who have indicated a willingness to serve the role of lead plaintiff. Bduause
PSLRA expressly permits groups to seagdead plaintiff® Trevena Group argues that it is
entitled todo soin this case€! The fivemembers additionallgubmitted a joint declaration,
staing that theycarefully and thoughtfullparticipated in a telephone confereiedore filing
the motion and set forth various procedures and ways of communication in order to best serve
the role of lead plaintiff? Trevena Group has selected Block & Leviton to serve as lead
counsel, and Kaufman Coren & Ress, P.C. to serve as liaison counseljthahfficient
experience in securities litigatich

The other Moving Riintiffs attemptto rebut Trevena Group’s presunvatiead plaintiff
statusby contending that the group is too largedthatthe lack of knowledge as its
members’pre-existingrelationships raises doubt in terms of whether Trevena Group is lawyer-
driven or whetheits memberganfunction cohesively and collectivelys a group. The Third
Circuit has indeed cautioned groups from forming based on efforts of lawyers who hope to
“ensure their eventual appointment as lead counsel,” and has noted that groups etiayesom

be too large for its members to operate effectively as a singl&‘unit.

3015 U.S.C. § u-4(a)(3)(B)(iii)(1).

31In re Cendant Corp. Litig.265 F.3d at 26&7.

32 See generallfrevena Group Joint Dech Supp. of Mot[Doc. No. 817].
33 Deborah Gross Decl., Exs. M, N [Doc. NoslB, 816].

341n re Cendant Corp. Litig.265 F.3cat 267.



The Third Circuit has agreed “with the Securities and Exchange Commissionuhat ¢
should generally presume that groups with more than five members are too large to work
effectively.”® The fact that Trevena Group is at the quantitative capacity of what the Third
Circuit deemsasadequataloes not rebut the presumption of Trevena Group from becdeadg
plaintiff. Although Ping arguethatan individualwould better serve the interests of the class
than a group, “the questias notwhether another movant might do a better job of protecting the
interests of the clashdn the presumptive lead plaintiff; instead, the question is whether anyone
can prove that the presumptive lead plaintiff will not do a ‘fair[] and adequb[]®® Thus,
the size of Trevena Group does not make it anyiedde of a candidate for legadaintiff.

Additionally, even though the other Movingaihtiffs speculate as to whether this
geographically diverse grotiphas been created by counselvhether the group can effectively
work together to become lead plaintiff, these allegations are unsuppoifée. PSLRA
“contains no requirement mandating that the members of a proper group be ‘relatedin s
manner; it requires only that any such group ‘fairly and adequately ptiogeiciterests of the
class.”®® Among themanyfactors to considenidetermining whether the movant will “fairly
and adequately protect the interests of the class” are whether the indivaialpleexisting

relationship, the extent of that relationship, and whether the group was creéteceffprts of

351d. (citation omitted).
361d. at 268.

3" Trevena Group’goint declaration provides that Koch is a resident of Canada, Pierce is a residennettinit,
Beyers is a resident of Minnesota, Walsh is a resident of South Carolina, avest Ba resident of New
Hampshire. TrevenaGroup Joint Declin Supp. of Mot][Doc. No. 817] at :2.

38 See, e.gln re Cendant Corp. Litig.264 F.3d at 270 (“Allegations of impropriety are not proof of wrongdoing. If
they were, then any class member (or lawyer seeking to be appointedueadiroould disable any presumptive
lead plaintiff by making unsupported allegations of impropriety.”).

31d. at 266.



lawyers for he purpose of obtaining lead plaintiff statdsThe Third Circuit has not explicitly
defined what constitutesnadequat@re-existing relationshipand under the circumstances
presented here, it is reasonable to conclude treda@onship based on inmimedcommunicatn
among the membeess to forming a group need only predate the motions for appointment as lead
plaintiff.4

The members ofrevena Group submitted a joint declaratstaing that they
participated in a extensivaelephone conferenseveal days before determining that they
would jointly move to beomelead plaintiff*2 During this call, theyhoroughly discussed the
respective responsibilities of counsel and lead plaintiff, asked questions redhedoage and
its possible resolution, incorporated a method of decisiaking during the course of litigation,
exchanged contact informatiovith each otherand ultimately committed themselves to the
zealous prosecution and oversight of the ¢asEhe other Moving Plaintiffs have produced no

evidence, as opposed to merely speculation, that Trevena Group would not be able to function as

40d. at 266-67.

41 SeeAguilar v. Vitamin Shoppe, IndNo.17-6454 2018 WL 1960444, at *10 (D.N.Apr. 25, 2018) (crediting
that intheir joint declaration submitted to the coutte group members explained thafore deciding to file a joint
motion, theythoroughly entertained such decision by conversing with one apottidPalm Beach Police Pension
Fund v. DFC Global Corp.No0.13-6713, 2014 WL 1395059, at *8 (E.D. Pa. Apr. 10, 2014) (“[Flocusing on the
lack of a relationship between the members [of the group] is misplace]he affidavits submitted . . . show a
willingness and ability to work together, discuss the issue®unding the merits of this litigation, and decide on a
procedural course of conducting this litigationcy; Takata v. Riot Blockchain, Indos. 182293, 188031, 2018
WL 5801379, at *5 (D.N.J. Nov. 6, 2018) (holding that the lead plaintiff groagorvat adequate, in part because
“[a]lthough they submitted a timely declaration, the declaration lacksreention of contact prior to filing the
motion”); Smith v. Suprema Specialties, I?06 F. Supp. 2d 627, 637 (D.N.J. 200®)lding that the groupould
not work effectively to adequately represent the interests of thebelaasse the grouponcede[d] that the only
pre-existing relationship among the various proposed individuals [washthé¢hfat thg all invested through the
same broker”).

42 Trevena Group Joint Dedh Supp. of Mot[Doc. No. 817] at 2.

431d. at 23. At the February 20 oral argument hearing, Trevena Group’s counselfatseeid the Court that the
members have been closely following the case, have corresponded in artanelgr when necessary, and are more
than adequately prepared to fairly and adequately protect the interests ofshe cla
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a cohesive and independent grdtipy that it will notable to*fairly and adequately protect the
interests of the clas$”
C. Appointment of Lead Counsel

The PSLRA vests authority in the lead plaintiff to select and retain counsel¢tsiabihe
approval of the court® The cout shall not disturb the lead plaintiff's choice of counsel unless it
is “necessary to protect the interests of the clé&ss.”

Having reviewed the submissions from Trevena Group as to its selection of Block &
Leviton LLP as its choice of lead counsel and Kaufman Coren & Ress, P.C. as laissalc
the Court finds that there is no basis to interfere with the strong presumption in favor of
approving counde*® Both of these law firms hawextensive and substantial experience in class
action securities litiggon, as reflecteéh thar firm biographies which highlight their numerous
successful prosecutions of such c&Sedccordingly, the Court approves Trevena Group’s

selection of counsel.

44 Seeln re Petrobras Sec. Litig104 F. Supp. 3d 618, 622 (S.D.N.Y. 2015) (highlighting that proposed lead
plaintiff groups mustdemonstrate their ability to function as a cohesive and independiétd pnotect the interests
of the class”).

4 n re Cendant Corp. Litig264 F.3d at 266. Because the presumptive status of Trevena Group reannot b
rebutted by the othévloving Plaintiffs, the Court need not address the merits of whether movanhleaRng, with
approximately half the amount of total losses as Trevena Group, wouldificiaist candidate for lead plaintiff.

4615 U.S.C. § 784(a)(3)(B)(v).
4TIn re Cendant Corplitig., 264 F.3d at 2% (internal quotation marks omitted).

48 Seeln re Cendant Corp. Litig.264 F.3d at 276 (“[T]he [PSLRA] evidences a strong presumption in favor of
approving a properhgelected lead plaintiff's decisions as to counsel selection antbebretention.”).

49 DeborahGross Decl., Ex M, N [Doc. Nas. 8-15, 8-16]; see alsdRabin 254 F. Supp. 3d at 761 (“Having
reviewed movants’ submissions to the Court, including the firm bpides, | find no basis to reject the
presumption in favor adipproving [lead plaintiff's] selection of counse(citation omitted). As noted by Block &
Leviton’s publication, its experience $uccessfularge class action securities litigation matters extend to plaintiffs
in In re BP Sec. Litig(S.D. Tex.),In re Google Inc. Class C S’holder Liti{Pel. Ch. Ct.), andn re Volkswagen
“Clean Diesel” Mktg., Salest Prods Liab. Litig. (N.D. Cal.). DeborahGross Decl., Ex. M [Doc. No.-85].
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V. CONCLUSION
For the foregoing reasons, Trevena Group shall be appointed as lead plairif dtasts
and its selection of Block & Leviton LLP as its choice of lead counsel andvi€au€Coren &

Ress, P.C. as liaison counsel is approved. An appropriate order follows.
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