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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID B. DOWNS, CIVIL ACTION
Plaintiff ,
V.
GEORGE LOCKE, NO. 18-4529
Defendant
DuBais, J. August 7, 2020

MEMORANDUM

.  INTRODUCTION
In this First Amendment retaliation case, plaintiavid and Margaret Dowrseek
reconsideration of this Court’s May 22, 2020 Memorandum and @itterespect to several
rulings. Defendant George Locke seeks reconsideratitiosé partef this Courts May 22,
2020 Memorandum and Order concluding thatre was sufficient evidence that Locke retaliated
against plaintiffs for exercising their First Amendment rigintd denying Locke qualified
immunity with respect to plaintiffs’ First Amendment retaliation claim against him in his
individual capacity. For the reasons set forth below, plaintiffs’ motion for retemasion is
denied andlefendant George Locke’s motion for reconsideration is granted
. BACKGROUND'?!
Locke is the Borough Manager of the Borough of Jenkintown (“the Borough™), where
plaintiffs reside.As Borough Manager, Locke repottsthe Borough Councilln addition to his

duties as Borough Manager, Locke also handled “code and enforcement, and zoning matters.

L The facts and procedural history of the case are detailibe iprior ruling of the Court Downs v.
Borough oflenkintownNo. CV 184529, 2020 WL 2615620, at *1 (E.D. Pa. May 22, 2020)thisMemorandum
the Court recounts only the facts and procedural history necessaxplain its ruling.
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Locke statedthe Jenkintown Zoning Code (“Zoning Cod&/as a “gray area” and difficult to
enforce.

From October 2016 until October 2017, the Borough received at least five complaints
from plaintiffs’ neighbors—-the Glasses-that plaintiffs were operating an impact busges
violation of the Zoning Code-a landscaping and lawnowing business The Glasses submitted
photographs with the complaints that purported to show plaintiffs operating an impacsfusine
Locke testified that, aftehe Glasses’ first complaint against plaintiffs in October 2016, but
before their second complaint in September 2017, Magisterial District Judgbdth McHugh
in an oral ruling ina case involving the Glasses, expanded the definition of an impact business
under the Zoning Code so asiiclude abroader range of activities. Jenkintown Borough
Solicitor Sean Kilkennyestified tha he was “personally present” when Judge McHugh
announcedhatruling. Kilkenny Dep. 49:23-50:10.

Locke sought legal advice froBolicitor Kilkenny, on the question of whether the
evidenceagainst plaintiffs was sufficient to issue a Notice of Violatmthemfor operating an
impact business in violation of the Zoning Code. Locke provided Solicitor Kilkerthythe
evidence—including photographs—on the question whether plaintiffs operated an impact
business. Kilkennyestifiedthathe advised Locke théhe had a reasonable basis” to issue the
Notice of Violation “based on the evidence and based on Judge McHugh'’s version of how she
was irterpreting the Codé Kilkenny Dep. 49:23-50:7. Locke followesblicitor Kilkenny’s
legal advice and issued the Notice of Violation to plaintiffs on Decem!&€17.

At a hearing on March 26, 2018, Judge McHdgkermined thathe Notice of Violation
issued to plaintiffsvas defectivdbecause it did not include the date by which the plaintiéiee

requiredto file any appeato the Zoning Hearing BoardAs a result, Locke issuedsacond
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Notice of Violation toplaintiffs. Plaintiffs appealed the second Notice of Violation to the
Borough Zoning Hearing Board, whictsued a decision in plaintiffs’ favor and vacated the
second Notice of Violation.

Plaintiffs filed a Complainin this caseon October 23, 2018. On December 10, 2018,
plaintiffs filed an Amended Complaiatainstthe Borough;Jenkintown Borough Solicitor
Kilkenny; Debora Pancoe, Borough Council President; Richard Bunker, Borough Council Vice
President; and George Locke, the Borough Manager (Document Nbhdpmended
Complaint asserted three claims: (1) First Amendment retaliation pursuant t8 gdd8st all
defendants (Count 1); (2) state law abuse of process against Solicitonr$ilkad Borough
Manager Lock€Count I}, and (3) state law capiracy against Solicitor Kilkenny and Borough
Manager LockéCount Il1). First Am. Complf{9-12.

By Memorandum and Order dated March 22, 2019, the Court granted in part and denied
in part defendants’ motion to dismis§he Court dismissed: (1) the firAmendment retaliation
claim (Count I) against defendants Pancoe, Bunker, and Locke in their offipadities; (2) the
state law abuse of process claim (Count II) against defendants Kilkenny ancd &iodK8) the
First Amendment retaliation (Countdjd state law civil conspiracy (Count Ill) claims against
defendant Sean Kilkenny in both his official and individual capaéitflowing the Court’s
ruling, theremaining claims inhecasewere (1) the First Amendment retaliation claiagainst
PancoeBunker, and Locke their individual capacitie@Count I} (2) the First Amendment
retaliation claim against the Borou@@ount I} and (3) the civil conspiracy claiagainst Locke
in his official and individuatapacity(Count IlI).

On November 15, 2019, defendants moved for summary judgment on all remaining

claims Document No. 19). Plaintiffs responded on December 20, ZDd@iMment No25). By
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Memorandum and Order dated May 22, 2020, the Court granted in part and denied in part
defendants’ motion for summary judgment. The Court granted defendants’ motioespéctr
to (1)the First Amendment retaliation clamgainst PancoandBunkerin their individual
capacites (Count I} (2) the First Amendment retaliation claim against the Bord@gunt I}

and (3) the civil conspiracy claim against Locke in his official and individysdaity (Count

[II). The Court denied defendants’ motion for summary judgment witleceso the-irst
Amendment retaliation claim agairisicke in his individual capacityWith respect to that
claim, the Court concludethat plaintiffshad producedgufficient evidence that Locke retaliated
against thenbecausef their exercise ofFirst Amendment rights. The Court also concluded that
Locke was not entitled to qualified immunity on plaintiffs’ First Amendment rei@atiatiaim, in
part, because there was genuine dispute of material fact with respect to Leli&ateron the
advice of cansel. That determination was basedtbe fact that Solicitor Kilkenny’'s advide
Locke relied on the prior ruling of Judge McHugh-—+uling plaintiffs claimed did not exist.

On June 4, 2020, Locke filed a motion for reconsideration requesting that the Court
reconsider its prior decision with respect to plaintiffs’ First Amendment retaliatdm elgainst
him (Document No. 36). Plaintiffs responded on June 18, 2020 (Document NoTR&).same
day, plaintiffs filed a motion for reconsideratiohseveral prior rulinggDocument No. 39)
Locke responded on July 1, 20@@ocument No. 40) The motions are thus ripe for decision.
II. LEGAL STANDARD

“Federal courts have a strong interest in the finality of judgments, and motions fo

reconsideration should be granted sparingigdofers Local No. 30 Combined Pension Fund v.

2 Plaintiffs attached a declaration of Michael Yanoff, Esquire ddat®e 18, 2020 in support of their
response to defendant’s motion for reconsideratilris Resp. Ex. A Defendant moved to strikéanoff's
declaration Def.’s Mot. Strike (Document No. 41, filed July 3, 2028ecause the Coudbesnot rely on this
exhibit in adjudicating the parties’ motions for reconsideratiorerdifint’s motion to strike is denied as moot.

4
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D.A. Nolt, Inc, 719 F. Supp. 2d 530, 554 (E.D. Pa. 20460, 444 F. App'x 571 (3d Cir.

2011). Only three situations warrant granting reconsideration: “(1) an interveningecimating:
controlling law; (2) the availability of new evidence that was not available wieetotirt

[issued its order]; or (3) the need to correct a clear error of law or fact or to prevent manifes
injustice.” Max’s Seafood Cafe v. Quinterds6 F.3d 669, 677 (3d Cir. 1999). The moving
party has the burden of establishing one of these grouigstone v. Horn664 F.3d 397, 415
(3d Cir. 2011). The grant or denial of reconsideration lies within the discrétiba district
court. N. River Ins. Co. v. CIGNA Reinsurance &2 F.3d 1194, 1218 (3d Cir. 1995).

The scope of a motion for reconsideration is “extremely limited” and should notte us
to relitigate the caseBlystone 664 F.3d at 415. A motion for reconsideration “addresses only
factual anl legal matters that the Court might have overlooké&lgndon Energy Co. v.

Borough of Glendar836 F. Supp. 1109, 1122 (E.D. Pa. 1993) (internal citation omitted). “It is
improper on a motion for reconsideration to ask the Court to rethink whataithalieought
through—rightly or wrongly.”ld. (citation omitted).

IV. DISCUSSION

Both parties moved for reconsideration of this Couvtas 22, 2020Memorandum and
Orderthat granted in part and denied in part defendants’ motion for summary judgment. The
Court will address each motion in turn.

A. Plaintiffs’ Motion for Reconsideration

First, plaintiffsassetrthat the Court made numerdastual and legal errois its May

22, 2020 Memorandum. Specifically, plaintiffs argue thatCourt
¢ Failed to determie that plaintiffs did not operate an impact business
e Failed to determine that the Glasses were operating an impact business;

e “[D]id not acknowledge and/or failed to consider the nature of plaintiffs
difficulties with the Glasses and the failure of the Borough to provide

5
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protectior—which demonstrates clear animus toward plaintiffs[;]”

e “[F]ailed. .. to identify the admissions contained in Locke’s October 11, 2017
Memorandum to [the] Council[,] which would have led to the obvious inference
that Locke did not act independently when issuing the Notice of Violation and
Citation to Plaintiffs[;]”

e “[O]verlooked Defendant Bunker’s admissions of animus toward plaintiffs and
his consent/participation [irthe decision to falsely cite plaintiffs for zoning
violations[;]”

e “[Clommit[ted] error by dismissing the testimony of Laurie Durkin and other
evidence of Pancoe’s direct involvement in thelisgian[;]”

e “[E]rred by not considering in its Decision the material fact that Pancoe had
directed Locke not to issue the Notice of Violation before the election[;]”

e “[M]isunderst[ood] the abatement issue and failed to determine that Pancoe and
Bunker wangd plaintiffs cited no matter what([;]”

e “[Clommitted an error by determining the facts regarding the property
maintenance errors in favor of defendants[;]”

e Erred by not giving adequate weight to Locke’s statement that “we” look for
voluntary compliance;

e “[M]ade an error of law in determining that Pancoe and Bunker were not decision
makers.”

Pls.” Mot. Recons. at 3-28.

The Court thoroughlgonsiderd—and rejected-plaintiffs’ argumentsn its prior
opinion. This part of plaintiffs’ motion for reconsiddgian merely disagrees with the Court’s
conclusions and attempts toasgue those issuesiowever, “[t]he [plaintiffs’] ‘mere
disagreement’ with the Court’s [prior] decision is not grounds for reconsimiera United
States v. Cephalon, Ind.59 F. Supp. 3d 550, 555 (E.D. Pa. 20@jurch & Dwight Co. v.
Abbott Labs.545 F. Supp. 2d 447, 450 (D.N.J. 200@) motion that merely raises a
disagreement with the Colgtinitial decision is not an appropriate reconsideration motion, but
should be dealt whtin the normal appellate processsge alsdn re Blood Reagents Antitrust
Litig., 756 F. Supp. 2d 637, 639 (E.D. Pa. 2010) (DuBois, J.) (“[A] motion for reconsideration is
not properly grounded on a request that a court rethink a decision alread{) made.

With respect to their municipal liability claim against the Borough, plaintiffs atluate
the Court “made a manifest error of law by determining that Borough Manager Ldaketdi

6
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possess ‘final authority to establish municipal policy’ with respect to the atteoasdered,
namely to issue notices of violations and citatiorRlS.” Mot. Recons. &8. Specifically,
plaintiffs argue thathe Jenkintown Borough Code, whialas not quoted or evaritedin
plaintiffs’ responsdo defendant’s motion for summary judgment or included in the summary
judgment recordgd. at 30, shows that Locke a policymakig official. Because the Borough
Code was not included in the summary judgment recordhentact that it not available through

any official sourcg the Court concluded that it was not “readily available’ such that the Court
could take judicial noticef [it].” Downs 2020 WL 2615620, at *12 (quotirghirdon v.

Borough of Plum92 F. Supp. 3d 360, 365 (W.D. Pa. 2018¢E also Getty Petroleum Mktg.,
Inc. v. Capital Terminal Cp391 F.3d 312, 321 (1st Cir. 2004) (“Municipal ordinances and
private codes referred to in statutes historically have not been included this general rule of
judicial notice of law. Under traditional rules, even a municipal ordinance must be put into
evidence.”).

In their motion for reconsideration, plaintifier the first time, make referentethe
following provisions of the Borough Code in support of tletaims: “[tlhe powers and duties of
administration of all Borough business shall be vested in the Borough Managahé&and
Borough Manager is charged with “investigating all complaints regarding Borongbes2 and
“carrying out all policies established fihe Borough Council] and for the proper administration

of all affairs of the Borough within the jurisdiction of Borough Council.” Pls.” Mot. Recan

30-31. The Court disagrees with plaintifts the question of whether the newly cited provisions

3 The Court located the Jenkintown Borough Code on the Borsyugiblicly available website. However,
the Court could noterify its autheticity or determinef the version of the Code listed on the website thas
version that was in effect during the events of this case.

7
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of the Borough Code establish that Locke had final authorityatkemunicipal policy in
connection witltheissuance of Notices of Violations of therdiog Code.

“In order to ascertain if an official has final poliayaking authority, and can thus bind
the municipality by his conduct, a court must determine (1) whether, as a mattte ¢d\w, the
official is responsible for making polidg theparticular areaof municipal business in question,
and (2) whether the official’s authority to make policy in that aréaas and unreviewablé
Hill v. Borough of Kutztow55 F.3d 225, 245 (3d Cir. 200@)ternal citations omitted)
(emphasis in origal). “To find that an employee is an official policymaker requires more than a
mere showing that the official ‘has discretion in the exercise of particular foa¢ticSimonds
v. Delaware Cty.No. CIV.A. 13-7565, 2015 WL 289974, at *3 (E.D. Pa. Jan. 21, 2015)
(quotingPembaur v. City of Cincinnat#75 U.S. 469, 482 (1986)ity of St. Louis v.

Praprotnik 485 U.S. 112, 126 (1988).

Theprovisions of the Jenkintown Borough Code relied upon by plaintiffs in their motion
for reconsiderationlo not shw that Locke is a policymaker with respect to the zoning code.
The relevanprovisions of the Borough Codgate: “[tlhe powers and duties of administration of
all Borough business shall be vested in the Borough Managertharbrough Manager is
charged with “investigating all complaints regarding Borough services” angiftguout all
policies established by [the Borough Counaitd for the proper administration of all affairs of
the Borough within the jurisdiction of Borough Council.” Pls.” MotcBes. at30-31.
However,these provisions say nothing with respect to the Borough Manager’s power to make
policy—they merely show that the Borough Manager is empowered to carry out the Borough
Councils policies SeePls.” Mot. Recons. at 30-31'hat isnot evidence that the Borough

Manager is a policymaking officialSeeKillinger v. Johnson389 F.3d 765, 771 (7th Cir. 2004)
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(“The mere authority to implement pexisting rules is not the authority to set policy.”)

Moreover, even if th€ourt found that Locke had policymaking authomtythe area of
zoning codeenforcementthere isno evidencehat Locke’s authorityn this area was final and
unreviewable.See Hil| 455 F.3dat 245 (“In order to ascertain if anffal has final policy
making authority, and can thus bind the municipality by his conduct, a court must determine . . .
whether the official’s authority to make policy in that arefinial and unreviewablé); see also
Chirdon, 92 F. Supp. 3dt 365-66 (holding that borough manager was not final policymaker for
borough in area of public works). As discussed in the Court’s prior opinion, kep&esto the
Borough Council, and hidecisions with respect to the zoning code are appedtatiie Zoning
Hearing Board. Indeeih this casethesecondNotice of ViolationLockeissuedo plaintiffs
wasappealed to the Zoning Hearing Board aras$ reversedBecause Locke’s decisions with
respect to the zoning code are appealable, his desiarenot final and unreviewableSee
Brennan v. Norton350 F.3d 399, 428 (3d Cir. 2003) (“[I]f a municipal employee’s decision is
subject to review, even discretionary review, it is not final and that employeze$afe not a
policymaker for purposes of imposing municipal liability under 8 1983.”).

Upon reconsideration, based on newly presented argument and citation of authority, and
for all of the reasons stated in its initial opinion, the Court reiterates its cmmctbat Locke
was not golicymaking official for the Borough of Jenkintown in the area of Zoning Code
enforcement Accordingly, the Court denies plaintiffsiotion for reconsideration.

B. Defendant’s Motion for Reconsideration

Defendant Locke arguesiter alia, that the Court erreldecause it failetb adequately

consider the testimony of Locke and Kilkenny with respect to Judge McHpigbisuling and

concluded that there was a genuine issue of material fact with respect to Jidigghh\g prior
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ruling. SeeDef.’s Mot. Recons. at-6. Specifically,Locke argues that there is no genuine issue

of material fact with respect to Judge McHugh’s oral ruling because he andriilketh

testified about Judge McHugh'’s prior ruling, their testimony was uncontradictdds stated

by Locke in his motion, there is no additional evidence that can be produced with tedpect
ruling—there is no written decision, the ruling was not transcribed, and Locke cannot take Judge
McHugh’s deposition.Upon reconsideration, th@éourtconcludes that there is no genuine issue

of material fact with respect to Judge McHugh’s ruling

The Third Circuit has stated that “in considering a motion for summary judgment the
court should believe uncontradicted testimony unless it is inhgiemtlausible even if the
testimony is that of an interestaditness.” Lauren W. ex rel. Jean W. v. DeFlamim80 F.3d
259, 271 (3d Cir. 2007¥arcia v. Newtown Twp483 F. App’x 697, 699 n.&8d Cir. 2012)

Darby v. Temple UniyNo. CV15-4207, 2018 WL 3862087, at *6 n.2 (E.D. Pa. Aug. 14, 2018),
aff'd, 786 F. App’x 368 (3d Cir. 2019).

In this case, Lockeestified that Judge McHughsued a rulinghat interpreted the
definition of an impact business under the Zoning Code in a wagnicampassed a broader
range of activities Locke Dep. 52:23-54:2, 140:23-141:2Additionally, Solicitor Kilkenny
testified thahe was “personally present” when Judge McHuwginounced her oral ruling.
Kilkenny Dep. 49:23-50:10, 57:68:6. Plaintiffs merely denied this testimony as “not credible
and as a conclusions (sic) of law” and argued that “[t]here is no evidence thaliiiggh

Casey(sic) entered such a ruling or changed the manner in which to determine if a resident is

10
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operating an impact businesIs.” Respat 24, 11 8789.* Under those circumstances,

plaintiffs’ simple deniathat there was no ruling by Judge McHugliight of Locke and

Kilkenny’s testimony is insufficiertb create a genuine issue of material fact in response to a
motion forsummaryjudgment. SeeAnderson v. Liberty Lobby, Inet77 U.S. 242, 256-57
(1986)(noting that the plaintiff must come forward with affaitive evidence). Because Locke
andKilkenny'’s testimonyregarding Judge McHugh'’s prior rulingas uncontradicted, was not
inherently implausibleand because there appears to be no other evidence that can be presented
on this issue, the Couaccepsit. SeeLauren W. ex rel. Jean YWA80 F.3dat271. The Court

thus concludes thain the present recotblere is no genuine issue of material fact with respect to
Judge McHugh'’s prior ruling thatterpreted the definition of an impact business under th
Zoning Code in a way that encompassed a broader range of activities.

Because there is no genuine dispute of material fact with respect to Judge McHugh’
prior ruling, the Court museconsideits prior rulingthatLocke was not entitled to qualified
immunity based on his reliance on the advice of cour3eilvns 2020 WL 2615620, at *10-11.

“The test for qualified immunity is objective BeersCapitol v. WhetzeR56 F.3d 120,

142 n.15 (3d Cir. 2001). Thus, “jagnif a constitutional right was violated,[public official] is
still entitled to qualified immunity ifthe [official’s] mistake as to what the law requires [was]
reasonablé&. Ginter v. Skahill298 F. App’x 161, 165 (3d Cir. 2008)ink v. AdamskiNo.
CIV.A. 15819, 2015 WL 6873574, at *8 (W.D. Pa. Nov. 9, 201\8)here the court has

determined that a public official violated clearly established law, thaiadffnay still be entitled

4 In their respons® defendants statement of undisputed material faletisitiffs cited to the portion of
Locke’s deposition where he stated that there was no “amendmbetlémtthat . . . changed the manner in which
[he] had to enforce the zoning code in Jenkintowls.” Resp. at 24, 11 89 (citing Locke Dep. 99:125).
However, thigortion of Locke’s deposition does not undermine his testimony dlpiolge McHugh'’s prior ruling
becausdewas testifyingon the question wheth#re Zoning Coddtself was amendedid.

11
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to qualified immunity if he “claim&xtraordinary circumstances acan prove that he neither
knew nor should have known of the relevant legal starida#driow v. Fitzgerald 457 U.S.
800, 819 (1982)In re City of PhilaLitig., 49 F.3d 945, 961 (3d Cir. 1996)I] f the law was
established clearly, the official still may obtain qualified immunity if he clagxgaordinary
circumstances and can prove that he neither knew nor should have known of the relevant legal
standard.”). A public official’s reliance on advice of counséh‘tertain circumstances [can]
rise[ ] to the level of extraordinary circumstaricasficient to justify a grant of qualified
immunity.” Roska ex rel. Roska v. Peters888 F.3d 1230, 1253 (10th Cir. 2008prk v.
Purkey 14 F. App’x 628, 633 (6th Cir. 20QHKincade v. City of Blue Springs, M&4 F.3d 389,
399 (8th Cir. 1995)ert. denied517 U.S. 1166 (1996Pavis v. Zirkelbach149 F.3d 614, 621
(7th Cir. 1998)cert. denied525 U.S. 1121 (1999Arsberg v. United Stateg57 F.2d 971, 982
(9th Cir.1985),cert. denied475 U.S. 1010 (19863ee alsdelly v. Borough of Carlisle622
F.3d 248, 255-56 (3d Cir. 2010) (holdinipat a police officer who relies in good faith on a
prosecutors legal opinion that the arrest is warranted under the law is presumptively entitled to
qualified immunity from Fourth Amendment claims premised on a lack of probaldd,csu
long as the officer’s reliance was objectively reasonabjeCHstle v. Clymerl5 F. Supp. 2d
640, 667 (E.D. Pa. 1998) (DuBois, JR¢liance on the advice of counsel is a factor to be
weighed in assessing whether a public official is entitled to qualified immiQnity

In determining whether a public official’s reliance on advice of counsel aatiestiain
extraordinay circumstance, courts analyze several factpt$ how unequivocal, and
specifically tailored to the particular facts giving rise to the controvésyadvice was, [2]
whether complete information had been provided to the advising attorney(sg p8pthinence

and competence of the attorney(s), and [4] how soon after the advice was rdeeisguted

12
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action was taken.’Lawrence v. Reedl06 F.3d 1224, 1231 (10th Cir. 200B)Joreover even if
the legal adviceipon whichthe public official relied onwvasincorrect, that official is still
entitled to qualified immunity SeeKelly v. Borough of Carlisleb44 F. App’x 129, 136-37 (3d
Cir. 2013)(holding that police officer was entitled to qualified immunity because officer’
reliance on prosecutor’s legal advice was in good faith and objectively reas@vadniéhough
prosecutor’s advice was incorrechyeiro Vazquez v. Torregrosa de la Res F.3d 227, 236
(1st Cir. 2007)"“Even if the[legal] advice[was] wrong or noeven within the reasonable range
of interpretatios . . . that would not itself mean that reasonable officials in the position of
defendants would understand that they were acting in violation of plaintiffslycestablished
constitutional rights).

In this casel.ocke statedthat the Zoning Code was a “gray area” and difficult to enforce.
Pls.” Counterstatement Facts ] £8efore Locke issued the Notice of Violation to plaintiffs, he
sought legal advice from Solicitor Kilkenny with respect to whetthe evidence against
plaintiffs was sufficient to issue Notice of Violatiohocke Dep. 63:8-15, 66:14-1T.ocke
provided Solicitor Kilkenny with the evidence on the question whether plaintiffs epeaat
impact business. Locke Dep. 66:14-Kilkenny testified thatafter reviewing the evidenche
advised Locke thafilLocke] had a reasonable basis” to issue the Notice of Violation “based on
the evidence and based on Judge McHugh'’s version of how she was interpreting the Code.”
Kilkenny Dep. 49:23-50:7. Lock®llowed Kilkenny’sadvice and issued the Notice of
Violation to plaintiffs. In sum, the evidence shows that Locke relied on Solicitor Kilkenny’s
legal advice in good faith, and Locke’s reliai8dicitor Kilkenny’s advicevas objectivly
reasonable under the circumstanc&bus, no official in Locke’s position could reasonably

believe that he was acting unlawfully when he issued the Notice of Violataikdiffs in

13
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relianceon Kilkenny’s advice SeeGinter v. Skahill 298 F. App’x 161, 165 (3d Cir. 2008)
(holding officer entitled to qualified immunity based on reliance on advice of cduesalise
officer “was deliberate in acting in accordance with the )Jak&e v. Mihalich847 F.2d 66, 72
(3d Cir. 1988)reversingdistrict court’s denial of qualified immunity where Pennsylvania state
law was unclear and the defendargsught the advice of counsel beffaeting],” thus they
could reasonably believe that their actions were la)f@uiles v. Vitt No. 1:09€V-580, 2010
WL 5559507, at *12 (M.D. Pa. Dec. 16, 2010) (holding thatiblic official who acted on
advice of counsel entitled to qualified immunjtsgport and recommendation adopteédb.
1:09-CV-580, 2011 WL 65758 (M.D. Pa. Jan. 10, 2011). Accordingdgn reconsideration
based on newly presented argument and citation of authtwtyCourt concludes thabcke is
entitled to qualified immunity with respect to plaintiffs’ First Amendmmetaliation claim
against him in his individual capacity (Coun®|).
V. CONCLUSION

For the foregoing reasons, plaintiffs’ motion for reconsiderasatenied. Defendant
George Locke’s motion for reconsideration is granted. The Court thus vigatpart of its
May 22, 2020 Memorandum and Order concluding that there was a genuine issue of material fac
with respect to Judge McHugh'’s prior ruling, and denyiogKe qualified immunity with
respect to plaintiffs’ First Amendment retaliation claim agamnst in his individual capacity
(Count I). Locke is entitled to qualified immunity with respect to plaintiffs’ First Amendment
Retaliation claim against him in his individual capacity (CountAgcordingly, the Court grants
defendants’ motion for summary judgment with respect to plaintiffs’ First Amendment

retaliation claim against Locke in his individual capacity.

5 Because the Court concludes that Locke is entidleglglified immunity, it will not address whetheete
was sufficient evidence of retaliation.

14
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Plaintiffs’ First Amendment retaliation claiagainst Locken his individual capacity
was their last remaining claim in this cag&ccordingly, the Court enters judgment in favor of
all defendants-Borough of Jenkintown, Debora Pancoe, Richard Bunker, and George Locke—

and against plaintiffsDavid B. Downs and Margaret A. Downs.
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