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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID BRANDON,
Plaintiff, : CIVIL ACTION NO. 184852
V.
GEORGE W. HILL CORRECTIONAL
FACILITY (AKA) THE GEO GROUP,
MEDICAL SERVICES DEPT., WARDEN
AS OF #26-18,

Defendants.

MEMORANDUM OPINION

Smith, J. December 182018

Thepro seplaintiff brings this actiomnder 42 U.S.C. 8§ 13&gainst a county correctional
facility, its medical services department, and the warden of the fdoilipurported constitutional
violationsarising from (1) hidhousng with an excessive number of inmates in an intake holding
cell where they had fonter alia, (a) sleep on the floor, (b) urinate in bottles or bags that they
stored near their heads when they sl@ptgo to another cell with a hole in the ground to use the
bathroom(d) walk through a floor covered in urin@) his housingwith two other irmates in a
two-person celin which he had to sleep on a bunk placed on the floor near the toilet, (3) his having
to eat foodnear the toilet in the celf4) theinadequate medical treatment he received after he hurt
his elbow when he tripped amell in his cell and (5) the failure of the correctional facility staff
to provide him with grievance forms once requested. The plaintiff has also appliedvertd
proceedn forma pauperis

As discussed below, the court will grant the plaintifiviedo proceedn forma pauperis

because he is unable to prepay the costs to commence this &ag®d on the court’s screening
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of the complaint, the court must dismiss the complaint at this time because the cowgatyonal
facility and its medical ejpartment are not proper defendants under section 1983 and he failed to
include sufficient allegations to assert a claimigjathe warden. Additionally, concerning the
substance of the claims, the plaintiff, who was a pretrial detainee duemglévat period, has
failed to state a claim relating to the conditions of his confinement becauss hethplausibly
alleged that the conditions amounted to punishment. The plaintiff may also not maintam a cl
regarding the lack of access to grievance forms because, while poteetalignt to whether he
exhausted his claims under the Prison Litigation Reform Act, the laclce$sadoes not provide
an independent basis for a constitutional claim. Finally, the allegations in theagunaiol not
demongtate that any officials at the correctional facility were deliberately inéifiteto the
plaintiff's serious medical needs.
l. ALLEGATIONS AND PROCEDURAL HISTORY

On November 1, 2018, the clerk of court docketed a complaint filed lpydhseplaintiff,
David Brandon (“Brandon”), in which he namesdefendantsthe George W. Hill Correctional
Facility (“"GWHCF"), the “Medical Services Dept.” anthe “Warden as of 726-18.” SeeDaoc.
No. 1. In this complaint, Brandon asserts claims under 42 U.S.C. &ti8B®) from the alleged
conditions of confinemerdand the lack of appropriate medical treatment he receluadg his
incarceration at GWHCFSee generallCompl. at ECF pp. 7, 9, 10, 12, 17.

Brandon alleges thdtom July 26, 2018to July27, 2018 he was a pretrial detainee and
incarcerated in the intake section of GWHCF with ten to twelve other inmate® d@oiteh See
id. at ECFpp. 7, 8, 9. If any of the inmates in intake had to use the bathroom, they were led to a
cell with a holan the floor. See id.Although Brandon and the other inmates asked for grievance

formsto complain about the conditions, none were provided to ti&se.idat ECF pp. 7, 9.



Brandon and the other inmates were later moved to a large holding cell where
approximately 30 of them had $teepon the floor. See id.While in the holding cell, they had to
urinate in empty milk cartons or plastic bags and had to keep these items nextieatigvhile
they slept.See id.To the extent that any inmatesdha return to the cell with the hole in the floor
to use the bathroom, the floor in this cell was covered in urine, so they would have to walk through
the urine to get to the hole and then would carry the urine back flméhef thelarge holding
cell (and upon which they had to sleefdee id.

From July 28, 2018, to October 9, 2018, GWHCF placed Brandon in-enamacell with
two other inmates. See idat ECF pp. 7, 9, 10Brandon had to sleep on a “Stack a Bunk” on the
floor near the sink and toilet, where drops of water and urine would hit him as he laid on the bunk.
See idat ECF p. 7. He and his fellow inmates became frustrated about these conditions and they
also had to eat in the celear the toilet See id.

While in thistwo-man cell, Brandon tripped over the bed on the floor and hit his right
elbow on the sink.See idat ECF pp. 7, 910. This caused him “great pain” and he “severely
bruised” his elbow anduffered swelling thereSee idat ECF p. 7, 10 He also reported feeling
pins and needles in his right arm from August 8, 2018, to the preSertidat ECF pp. 7, 10.

He received an-xay on his elbow, but he filed a grievance to get a MRI but did not receive a

responséo the grievancérom GWHCF officials® See idat ECF pp. 7, 9, 10, 12.

1 Brandon alleges that he filed grievances with respect to these conditibhedid not receive a response to them.
SeeCompl. at ECF p. 9, 12
2 Brandon attachegrievance formarelating to his elbow issue to the complaifihe firstgrievanceformis dated for
September 21, 2018, andstates that Brandasaw Dr. Phillips on September 18, 20i@ his elbow pain and Dr.
Phillips diagnosed hinwith carpel tunnel syndromeSeeCompl. at ECF p. 13Brandon stated that he was seeking a
second opinion because he was experiencing pain and a fefetimg and needles radiating frdiis elbow. See id.
He also sought a MRI on his elbow “ASAP” basa he was losing strength in his argee id.

The secongrievanceorm is a medical request form dated for September 30, 2018, where Bramd@ing
to renew his medication and see the doefpaindue to the severe and radiating pain and the feelimgns and
needles.See idat ECF p. 14. The thirgrievancform appears to be signed in October 2018, and in it Brandon states
that the pins and needléeelingin his elbow is increasing and he was having a difficult time writfbge idat ECF
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Based on the above allegations, Brandon is seeking damages for pain and sufferihg as we
as punitive damagessee idat ECF p. 9.

When Brandon sent the complaint for filing with the clerk of court, he did not remit the
filing fee and administrative fee or apply for leave to prodaedrma pauperis Due to these
failures, the court entered an order on November 13, 2018, which directed Brandon to3@vithin
days, either submit $400.00 (the aggregated filing fee and administrative fee)terk of court
or file an application for leave to procesgdforma pauperis SeeOrder at 1, Doc. No. 3In
addition, the court directeldim to clarify whether havas at the Bowlingsreen Brandywine
TreatmeniCenter because of a criminal conviction, a parole or probation violation, or a violation
of the terms of a diversionary program or pretrial release so that the codrdeterdmine iheis
subject to the Prison Litigation Reform Act (“PLRAY)See idat 1-2. The court also directed
Brandon to submit a certified copy of his prisoner trust faccbunt statement if he was at the
treatment center because of a conviction or violatteee idat 2.

On December 10, 2018, the court received Brandon’s application for leave to proceed
forma pauperigthe “IFP Application”) and prisoner trust fuadcount statemenSeeDoc. Nos.

4, 5. These documents indicate that Brandon has been incarceratetH&F@ce November

2,2018*

p. 15. Brandon asserted that he was losing strength in his right dmeeded to get a MRI as soon as possiBee
id. He was also running out of medication, and he was seeking a prescrptofohger periodSee id. The final
two attached grieanceformsaredated for October 6, 2018, aBdandonagain repeats his recgtfor a MRI on his
elbow andrequest more medicationSee idat ECF pp. 16, 17.

3 In the complaintBrandon indicated that his address was not at GWHCF; instead, he prihadadidressor the
Bowling Green Brandywine Treatment Cent&eeCompl. at ECF p. 1 (indicating address of 1375 NevirRokd,
Kennett Square, PA 1934&ge alsdttps://www.bowlinggreenbrandywine.com (showing business addfes¥/5
Newark Road, KenneBquare, PA 19348).

4 Since the complaint alleges that Brandon was also incarcerated at GWHCF fydt@1Biluntil at least October 9,
2018, he is subject to the requirements of the PLRA.
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. DISCUSSION

A. Thel FP Application

Regarding applications to proceedorma pauperis

any court of the United States may authorize the commencement, prosecution or
defense of any suit, action or proceeding, civil or criminal, or appeal therein,
without prepayment of fees or security therefor, by a person who submits an
affidavit that includes a statement of all assets such prisoner possesdég that
person is unable to pay such fees or give security therefor.

28 U.S.C. 8 1915(a)(1)This statute

“is designed to ensure that indigent litigants have meaningful access tdeha fe

courts.”Neitzke v. Williams490 U.S. 319, 324, 109 S.Ct. 1827, 104 L.Ed.2d 338

(1989). Specifically, Congress enacted the statute to etisatreadministrative

court costs and filing fees, both of which must be paid by everyone else who files

a lawsuit, would not prevent indigent persons from pursuing meaningful litigation.

Deutsclj v. United State7 F.3d 1080, 1084 (3d Cir. 1995)]. Toward this end, §

1915(a) allows a litigant to commence a civil or criminal action in federat cour

[sic] forma pauperidy filing in good faith an affidavit stating, among other things,

that he is unable to pay the costs of the lawblgitzke 490 U.S. at 324, 109 S.Ct.

1827.

Douris v. Middletown Twp.293 F. App’x 130, 13B2 (3d Cir. 2008) (per curiam) (footnote
omitted).

The litigant seeking to proce&dforma pauperisnust establish that the litigant is unable
to pay the costs of suitSee Walkev. People Express Airlines, In@86 F.2d 598, 601 (3d Cir.
1989) (“Section 1915 provides that, in order for a court to grafirma pauperisstatus, the
litigant seeking such status must establish that he is unable to pay the costsiibfhisia this
Circuit, leave to proceeid forma pauperiss based on a showing of indigence. [The court must]
review the affiant’s financial statement, and, if convinced that he or shabeuo pay the court

costs and filing fees, the court will grant leawgroceedn forma pauperis Deutsch 67 F.3d at

1084 n.5 (internal citations omitted).



Here, after reviewing the IFP Application and the prisoner trustdeodunt statement, it
appears thaBrandonis unable to pay the costs of suit. Therefore, the court will grant him leave
to proceedn forma pauperis

B. Standard of Review of Complaints Under 28 U.S.C. § 1915(e)(2)(B)

Because the court has granBrdndonleave to proceeih forma pauperisthe court must
engage in the second part of the 4@art analysis and examine whether the complaint is frivolous,
malicious, fails to state a claim upon which relief can be granted, or asserts agtanst a
defendant immune from monetary reli€dee28 U.S.C. 8 1915(e)(2)(B)iii) (providing that
“[n]otwithstanding any filing fee, or any portion thereof, that may have been paidyuhesball
dismiss the case at any time if the court determines-that (B) the action or appeal(i) is
frivolous or malicious{ii) fails to state a claim on which relief may be granted(iior seeks
monetary relief against a defendant who is immune from such relief”). A conigldrivolous
under section 1915(e)(2)(B)(i) if it “lacks an arguabéesib either in law or factNeitzke 490
U.S. at 325, and is legally baseless if it is “based on an indisputably meritless legal.'theory
Deutsch 67 F.3d at 1085. As for whether a complaint is malicious, “[a] court that considers
whether an action is aticious must, in accordance with the definition of the term ‘malicious,’
engage in a subjective inquiry into the litigant’s motivations at the time of the filing ¢dwrsuit
to determine whether the action is an attempt to vex, injure or harass the defeDeansch 67
F.3dat 1086. “[A] district court may dismiss a complaint as malicious if it is plainlyiadws
the judicial process or merely repeats pending or previously litigatedsclaBrodzki v. CBS

Sports Civ. No. 11-841, 2012 WL 125281, at *1 (D. Del. Jan. 13, 2012).

5 As a prisonerBrandonis obligated to pay the filing fee in imdments in accordance with theRA. See28 U.S.C.
§ 1915(b).



Concerning the analysis under section 1915(e)(2)(B)(ii), the standard for sirgynés
complaint for failure to state a claim pursuant to this subsection is identical to thetdegialrd
used when ruling on motions to dismiss under Federal Rule of Civil Procedure 12(®g®).
Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule 12(b)(6) standard to
dismissal for failure to statelaim under sectiod915(e)(2)(B)). Thus, to survive dismissal, “a
comphint must contain sufficient factual matter, accepted as true, to ‘state a claireftthat is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)). The plaintiff's fiaal allegations “must be enough to raise
a right to relief above the speculative levellivombly 550 U.S. at 556 (citation omitted). In
addressing whether@o seplaintiff’'s complaint fails to state a claim, the court must liberally
construe the algations set forth in the complainkee Higgs v. Att'y Gene55 F.3d 333, 33910
(3d Cir. 2011) (explaining that “when presented wigr@selitigant, we have a special obligation
to construe his complaint liberally” (citation and internal quotatiorkenamitted)).

C. Analysis

To succeed on claims under section 1983plaintiff must show a deprivation of a right
secured by the Constitution and laws of the United States, and he must show thativhéate
was committed by a person acting under colostate law’. Bailey v. Harleysville Nat'l Bank &
Trust 188 F. App’x 66, 67 (3d Cir. 2006) (per curiatojting West v. Atkins487 U.S. 42, 47
(1988)). As discussed below, Brandon has failed to state a cognizable claim utiderl€83
based on thallegations in the complaint.

1 Deficiencies with the Named Defendants

Section 1983 provides in pertinent part as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, cectus



be subjected, any citizen of the United States or other person within the jiorsdict
thereof to the deprivation of any rights, privileges, or immunities securdaeby
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress, except that in any action brought
against a judiciabfficer for an act oromission taken in such officar’judicial
capacity, injunctive relief shall not be granted unless a declaratory decree was
violated or declaratory relief was unavailable.
Id. (emphasis added).
As evidenced by a review of the statute, section 1983 “applies only to ‘persénasér
v. Pa State Sys. of Higher Edudlo. CIV. A. 92-6210, 1994 WL 242527, at *5 (E.D. Pa. June 6,
1994),aff'd, 52 F.3d 314 (3d Cir. 199555WHCFis the county prison for Delaware Countyee
Regan v. Upper Darby TwpCiv. A. No. 06-1686, 2009 WL 650384, at *4 (E.D. Pa. Mar. 11,
2009) (stating that “Delaware County Prison[nsjv known as the GeaggW. Hill Correctional
Facility”), aff'd, 363 F. App’x 917 (3d Cir. 2010). A county correctional facibiych as GWHCF,
is not a “person” under section 1983ee Ignudo v. McPhearsddo. Gv.A. 03-5459, 2004 WL
1320896, at2 (E.D. Pa. Jue 10, 2004) (“[Plaintiff] also names as a Defendant the George W.
Hill Correctional Facility. The George W. Hill Correctional Facility is not a legttyesusceptible
to suit”); see alsd_enhart v. Pennsylvanj&28 F. App’x 111, 114 (3d Cir. 2018)er curiam)
(concluding that district court properly dismissed claims against county prisaudse even
though “[a] local governmental agency may be a ‘person’ for purposes of § 1988y[ialhie
county prison] is not a person capable of being sued within the meaning of § 1983”) (internal
citations omitted));Mincy v. Deparlos 497 F. App’'x 234, 239 (3d Cir. 2012per curiam)
(determining that districcourt properly concluded thabunty prison is notperson” within

meaning of section 1983). Accordingly, the court will dismiss with prejuglieadoris claims

against GVHCF®

81n the complaint, Brandon notes that GWHCF is also known as The Geo.@eeffompl. at ECF p. 4To the
extent that ie Geo Group provides services at GWHCEF, it acts under color ofastatnd could be liable under
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Brandon also names the “Medical Services Dept.” as a defendant. GWHCF's medical
department, like GWHCEF itself, is not a person subject to suit under section3888F.ischer v.
Cabhill, 474 F.2d 991, 992 (3d Cir. 1973) (concluding that prison medical department was not
person for purposes of section 1983). Therefore, the court must also dismiss Brandos's clai
against the “Medical Services Dept.”

For his final defendant, Brandon names the “Warden as26f78.” Concerningclaims
against the arden, “[b]ecause vicarious liability is inapplicable to . . . 8 1983 suits, a dlaintif
must plead that each Governmeffficial defendant, through the official’s own individual actions,
has violated the Constitution.Igbal, 556 U.S. at 676. There are two theories of supervisory
liability when an individual defendant is a supervisor: (1) “Individual defendants who are
policymakers may be liable under § 1983 if it is shown that such defendants, with telibera

indifference to the consequences, established and maintained a policy, pradis®morwhich

section 1983 if & policies or customs caused the alleged constitutional violafiea.Monell v. Dep’t of Soc. Servs.
of N.Y, 436 U.S. 658, 694 (1978Natale v. Camden Cty. Corr. Faciljt318 F.3d 575, 5884 (3d Cir. 2003)
(acknowledging that entity contracted to perform medical services fotycyailris state actor for purposes of section
1983);French v. The GEO Grp., IncCiv. A. No. 18CV-4312, 2018 WL 4929859, at *2 (E.D. Pa. Oct. 10, 2018)
(“The GEO Group acts under color of state law by providing services for theg&®é. Hill Correctional Facility.”);
Regan 2009 WL 650384, at *3, n.5 (“For purposes of Plaintiff's § 1983 claims, Defef@adt Group, a private
company, was acting under the colbstate law since it provided daily functional servicestli@ Delaware County
Prison.”).

If Brandon is seeking to proceed with a section 1983 claim against The Ggo, G, he must allege that
it violated his constitutional rights because of a austo policy that it adoptedSee Cephas v. George W. Hill Corr.
Fac. Civ. A. No. 096014, 2010 WL 2854149, at *2 (E.D. Pa. July 20, 2010) (explainingpthegeprisoner plaintiff
seeking to assert claim agaiii$te Geo Group, Inc. must allege that itgional policy or custom caused violation of
plaintiff's rights, and dismissing complaint because it did caitain any such allegations). To assert a plausible
claim under section 1983, the plaintiff “must identify [the] custumpolicy, and specifywhat exactly that cusm or
policy was” to satisfypleading standardMcTernan v. City of York, RA64 F.3d 636, 658 (3d Cir. 2009) (citation
omitted). A “policy” arises when a decisiemaker possessing final authority issues an official proclamat@icyp
or edict. Pembaur v. City of Cincinnat75 U.S. 469, 481 (1986). “Customs” are practices so permanent and well
settled as to virtually constitute lawlonell, 436 U.S. at 691. Regardless of whether a plaintiff is seeking to impose
Monell liability for a policy or a custom, “it is incumbent upon a plaintiff to show thatleymaker is responsible
either for the policy or, through acquiescence, for the custémdrews v. City of Philadelphi&95 F.2d 1469, 1480
(3d Cir. 1990);see also Bieldcz v. Dubinon915 F.2d 845, 850 (3d Cir. 1990) (explaining that in both methods to
obtain liability undeMonell, “a plaintiff must show that an official who has the power to make yp@icesponsible
for either the affirmative proclamation of a policyacquiescence in a wedettled custom”).

Here, Brandon has not included sufficient allegations in the complaasstrt a section 1983 claim against
The Geo Group, Inc.



directly caused [the] constitutional harm[;]” and (2) “[A] supervisor magdysonally liable under

§ 1983 if he or she participated in violating the plaintiff's rights, directed otherslaiesithem,

or, as the person in charge, had knowledge of and acquiesced in his subordinates’ vid\aions.”

ex rel. J.M.K. v. Luzerne Cty. Juvenile Det. C&872 F.3d 572, 586 (3d Cir. 2004) (citation
omitted). HereBrandonhas not tated a claim for liability against theanden becausiee does

not mention the warden in the body of the complaint. As such, the court must dismiss Brandon’s
claims against the warden because he does not allege that the wasdeersonally involved in

any of the claimed constitethal violationsor that he is a policymaker who established a policy,
practice or custom which directly caused constitutional harfdraadon.

At bottom, Brandon cannot move forward on his complaint as pleaded because he has not
named a proper individuak entity as a defendant at this time. Thus, the complaint is subject to
dismissal for this reason alone. Nonetheless, as some of Brandon’'s cldendreui other
deficiencies, the court will address them as well below.

2. Conditions of Confinement Claims

The Eighth Amendment governs claims brought by convicted inmates challenging thei
conditions of confinement, while the Due Process Clause of the Fourteenth Amendmemd gove
claims brought by pretrial detaineeSee Hubbard v. TayldHubbard ), 399F.3d 150, 158 n.13
166 (3d Cir. 2005). Here, Brandon states that he was a pretrial detainee during hisritoan
at GWHCEF therefore, the court will analyze his allegations under the Fourteenth Araethdm

To establish a constitutional violation under the Fourteenth Amendment, a pretiiaédet
plaintiff would have to plausibly allege that tbleallengecconditions of confinement amount to
punishment.See Bell v. Wolfisi41 U.S. 520, 538 (1979) (“In evaluating the constitutionality of

conditionsor restrictions of pretrial detention that implicate only the protection aghepsivation
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of liberty without due process of law, we think that the proper inquiry is whether thosaaundi
amount to punishment of the detainee.”). When analyzing whether a condition oieooerit
amounts to punishment, the inquiry generally turns on whether the challenged conditioas have
purpose other than punishment and whether the conditions are excessive in relation to tleat purpos
See id.at 53839 (“A court mus$ decide whether the [particular restriction or condition
accompanying pretrial detention] is imposed for the purpose of punishment or whistbet an
incident of some other legitimate governmental purpoddufbard | 399 F.3d at 158 (discussing
aralysis of whether condition of confinement constitutes punishment for Fourtesr@hdient
purposes). In addition, thecourt should consider the totality of the circumstarioesssessing
whether a prisoner’s conditions of confinement violate the Fourteenth Amend&sshtubbard

v. Taylor (Hubbard I}, 538 F.3d229,236, 238 (3d Cir. 200&kexamining totality of circumstances

to determine whether conditions of confinement constitute Fourteenth Amendmenbnjplat
Nami v. Fauver82 F.3d 63, 67 (3d Cir. 1996) (explaining that “to determine whether conditions
of confinement violate the Eighth Amendment, it is necessary to examine the totaliy o
conditions at the institutidly Union Cty. Jail Inmates v. DiBuon@13 F.2d 984, 10601 (3d

Cir. 1983) (discussing that “the overall length of confinement is only one factorgaseveral

that must be considered by a district court in evaluating the totality of circuoesteglevant to

any alleged constitutional deficiency in shelter”).

"TheBell Court also explained:
Absent a showing of an expressed intent to punish on the part of detentiiy défatials, that
determination generally will turn on whether an alternative purpoaditch [the restriction] may
rationally be connected is assignable for it, and whdathappears excessive in relation to the
alternative purpose assigned [to it]. Thus, if a particular conditiogstriction of pretrial detention
is reasonably related to a legitimate governmental objective, it doewitimut more, amount to
punishmat. Conversely, if a restriction or condition is not reasonably relatedetptanate goal
if it is arbitrary or purposeless court permissibly may infer that the purpose of the governmental
action is punishment that may not constitutionally be irdtiatpon detaineepiadetainees.

441 U.S. at 53839 (internal quotation marks, citations, and footnote omitted).
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In this case, Brarmh complains about overcrowding at GWHCF, alleging that he was
initially placed in a large holding cell with approximately 30 inmates and wascusastly placed
“in a 2 man cell with 2 other guys” and forced to sleep on a “stack a bunk odnedar he
sink and toilet.” Compl. at ECF p. 7. Housing multiple inmates in a cell does noteslaidish
a constitutional violationSee Hubbard |I538 F.3d at 236 & n.6 (explaining that pretrial detainees
do not have right “to be free from triptellingor from sleeping on a mattress placed on the floor”);
North v. White 152 F. App’x 111, 113 (3d Cir. 2005) (per curiam) (“Double or tripleking of
cells, alone, is not per se unconstitutionalByandon has not established a plausible constitutional
violation because he has not allegleat theovercrowded conditions of confinementGVHCF
amounted to punishmengeeWilson v. Seiter501 U.S. 294, 305 (1991) (“Nothing so amorphous
as ‘overall conditions’ can rise to the level of cruel and unusual punishment when ffic spec
deprivation of a single human need exist88gil, 441 U.S. at 5423 (concludinghatdouble-
bunking did not violate constitutional rights of pretrial detainees when detainees ha@rguf
space for sleeping and use of common areas, and average length of incarcerafiOrdases;
Lindsey v. Shaffe411 F. App’x 466, 468 (3d Cir. 2011) (per curiam) (“The critical issue for
Eighth Amendment purposes is not the number of prisonerssiaie facilities; rather, it is
whether the alleged overcrowding has somehow harmed the prisoHeibhard 11, 538 F.3d at
232-35 (concluding that tripleelling of pretrial detainees, some of whom were made to sleep on
floor mattresses for three to sevmonths, and housing of detainees in gym, weight room, and
receiving area due to overcrowding, did not amount to punishnseetglsdValker v. George W.
Hill Correctional, Civ. A. No. 18CV-2724, 2018 WL 3430678, at *3 (E.D. Pa. July 13, 2018)
(concludng that prisoner plaintiff's claims that “he was forced to share a cell with twer oth

individuals and that he was forced to sleep on the floor inside what was described asnit'’boat
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and that “his sleeping area was a very unhealthy and unsanitarytgpateet from thetoilet

bowl” failed to state~ourteenth Amendment claim with respect to allegations of overcrowding).

Thus, the complaint fails to state a claim with respect to Brandon'’s allegatiousrcrowding.
Brandon also appears to suggest that he suffered a constitutional violatiore fecawzs

forced to eat near the toilet in an overcrowded c8keCompl. at ECF p. 7. The practice of

requiring inmates to eat in a cell containing a toilet does not violate the ConstiGgemRetainees

of Brooklyn House of Det. for Men v. Malcol&B20 F.2d 392, 396 n.3 (2d Cir. 1975) (“The

discomfort of eating in a cell is not, of itself, an unconstitutional hardshipaidall v. Cty. of

Berks Civ. A. No. 145091, 2015 WL 5027542, at *15 (E.D. Pa. Aug. 24, 2019)] érving a

pretrial detainee meals in a cell that can be eaten at his desk, even if the cell leasdmésilnot

violate the Due Process Clause of the Fourteenth Amendime&dldwell v. Cabarrus Gt Jalil,

No. 1:12CV586, 2012 WL 2366451, at *2 (M.D.N.C. June 21, 2012) (“[H]aving to eat in a cell

with an unflushed toilet” does not violate Constitutioaport and recommendation adopt@®13

WL 1344452 (M.D.N.C. Apr. 2, 2013)estre v. WagneKCiv. A. No. 112191, 2012 WL 299652,

at *4 (E.D. Pa. Feb. 1, 2012)[&] s other courts have held, we conclude that serving a pretrial

detainee meals in a cell that has a toilet does not violate the Due Process Clauseurte¢brtio

Amendment); Kinser v. Cty. of San Bernardindlo. ED CV 110718RGK (PJW), 2011 WL

4801899, at4 (C.D. Cal. Aug. 25, 2011) (concluding that plaintiff's allegation that “she has been

confined to her cell more than 22 hours a day and that she has had to eat all ©iar hezatell

in close proximig to her toilet” did not state Fourteenth Amendment claireport and

recommendation adopte@011 WL 4802850 (C.D. Cal. Oct. 11, 2021Therefore, the court will

8 There are also numerous decisions reaching a similar conclusion while adpfes&ighth AmendmenSee Herb

v. Dauphin Cty. PrisonCiv. No. 1:12CV-1402, 2012 WL 3062225, at *2 (M.D. Pa. July 26, 2012) (“Albeit tasteful,
being required to eat in his cell under such conditions [i.e., where arfoabnia odor from the toilet caused plaintiff's
eyes to burn] does not amount to an Eighmendment deprivation.”)Walters v. Berks Cty. Prispiv. A. No. 1%
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also dismiss Brandon’s claims for relief arising from him having to allegeatin his cell while
near a toilet.

Brandon also takes issue with his placement in an intake cell with no ®deCompl. at
ECF p. 9. As noted above, Brandon alleges that he and other inmates were forced to use a “cell
with a hole in the floor” and had to “urinate in empty milk cartons or plastic badsat ECF p.
7. While unpleasant, Brandon has failed to allege that these conditions amountednimguoinis
See, e.gMcCray v. Wittig Civ. A. No. 140824 (WJM), 2014 WL 1607355, at *3 (D.N.J. Apr.
21, 2014) (holding that “[b]ecause Plaintiff was confined in the holding cell under deplorable
conditions for only two daygvithout bedding, cleaning supplies, articles of personal hygiene or
adequate food], and he did not suffer any physical injury, his allegations do not show that he wa
unconstitutionally punished,e., the facts alleged in the Complaint do not show that Plaintiff
endured privation and hardship over an extended period of tiGedrge v. FaberCiv. A. No.
09962 (NLH), 2010 WL 2740299, at *4 (D. Del. July 12, 2010) (dismissing conditions of
confinement claim as frivolous wheiater alia, plaintiff had “no running water [and] no toilet
(just a hole in the ground)” and “cell with no toilet paper and lack of water” froppté&eer 2009
until February 2010”).As such, Brandohas failed to state a claim relating to his placement in
the intake cell with no toilet.

While unclear whether he is asserting a claim for relief on this basiad@raalso
complains that GWHCF employees failed to pdevhim with grievance forms when he requested

themso that he could complain about the conditions in the intake holdingseslCompl. at ECF

6357, 2012 WL 760849, at *1 (B. Pa. Mar. 9, 2012) (determining that plaintiff failed to estelaim based on
allegations that he had to sleep and eat next to a toilet while incarcarBetks County Jailfzlores v. WagnerCiv.

A. No. 111846, 2011 WL 2681596, at *5 (E.D. Pa. July 8, 201Re(fuiring an inmate to eat in a cell a few feet
away from a toilet is insufficient to implicate a conditions of confinenataim that is epugnant to contemporary
standards of decen¢y,. Smith v. United States Penitentiary |L&®. 7:11CV00077, 2011 WL 767164t *2 (W.D.

Va. Feb. 25, 2011) (concluding that plaintiff failed to state EightieAdment claim based on allegations he was
required to eat meals in cell with toilet sometimes filled with excrement).
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p. 7. This does not state a plausible claim because “[p]rison inmates do not havegiooadijit
protecta right to a grievance processlackson v. Gordqril45 F. App’x 774, 777 (3d Cir. 2005)
(per curiam)see also Caldwell v. Beard24 F. App’x 186, 189 (3d Cir. 2009) (per curigtihhe
District Court correctly noted that an inmate has no constitutiaidlto a grievance procedure.”)
Therefore, while not having access to grievance forms would affect thysiamalgarding whether
Brandon properly exhausted his claims as required by the Pid®A2 U.S.C. § 1997¢e(a), it does
not provide an independebasis for a constitutional claim

For Brandon'’s final claim, he suggests that he did not receive adequate mackcair
his elbow. To state a plausible claim for deficiencies in medical care, an inmate’s rights are
violated under either the Eighth Bourteenth Amendments if a prison official acts with deliberate
indifference to the inmate’s serious medical negfiseGoode v. Giorla643 F. App’x 127, 129
(3d Cir. 2016) (“A deliberate indifference claim, under either the FourteenthigithE
Amendment, requires acts or omissions sufficiently harmful to evidence didibeddference to
serious medical needgfootnote and internal quotation marks omitted)). A prison official is not
deliberately indifferent “unless the official knows of atidregards an excessive risk to inmate
health or safety; the official must both be aware of facts from which thenoteo®uld be drawn
that a substantial risk of serious harm exists, and he must also dravietleace.” Farmer v.
Brennan 511 U.S. 825, 837 (1994). Nothing in the complaint, however, provides any facts to
plausibly suggest that any officials at GWHCF weediberately indifferent to Brandon’s serious
medical need$. Accordingly, Brandon cannot maintain his claims regarding his mezticalat

this time.

® The court notes that a deliberate indifference claim “requires proof beymmdesnegligence, and medical
malpractice does not become a constitutional violation merely because itmevitprisoner.Goode 643 F. App’x
at 129 (citation and internal quotation marks omitted).
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[11.  CONCLUSION

For the foregoing reasons, the court will grant Brandon leave to priociedha pauperis
and dismiss his complaint for failure to state a claim pursuant to 28 U.S.C. §){®{B|¢i).
This dismissal will be withauprejudice to Brandon’s right to file an amended complaint within
30 days if he can cure the defects identified ab@ee Grayson v. Mayview State Hp293 F.3d
103, 114 (3d Cir. 2002) (explaining than forma pauperiplaintiffs who file complaintsubject
to dismissal under Rule 12(b)(6) should receive leave to amend unless amendment would be
inequitable or futile”).

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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