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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAWN McWILLIAMS, :
Plaintiff, : CIVIL ACTION

V.
NANCY A. BERRYHILL, :. No. 18-5180
Acting Commissionepf SocialSecurity

Defendant.

MEMORANDUM OPINION

Timothy R. Rice June 25, 2019
U.S. Magistrate Judge

The notionthatclaimsof legalerrormust bepreservedttrial for appellatereviewis a
bedrockienetof ourlegalsystem.Seee.q, JudiciaryAct § 25, 1Stat86 (“no othererrorshall
beassignedr regardedhsa ground ofeversal. . .thansuchasappearon thefaceof the

record”); Crowellv. Randell 35U.S.368, 391 (1836]if it does not appear on thecordthatan

issuehasbeenraisedanddecidedn the lower court,“appellatejurisdictionfails”). Not only
doesit afford the presidingurist an opportunityto preventerror,it armsareviewingcourtwith a

full evidentiaryandlegalrecordto resolveappellatechallenges.SeeHormelv. Helvering 312

U.S.552, 556 (1941t is “essential’for litigantsto havean opportunityto offer all relevant

evidenceat thetrial level); seealsoFed.R. Evid. 103(a), AdvComm.Notes (discussinghe

requirementgor claiminglegalerrorwith respecto admissim orexclusionof evidence).The
justificationfor atimely challengdosesforce,howeverwhenraisingsuchaclaim would be
futile andnotachievethe intendedjoal of gettingthingsright in thefirst place.

This casepresentsuchadilemma.

PetitionerDawnMcWilliams for thefirst time contends the presidiragiministrativdaw
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judge(“ALJ") wasimproperlyappointedandtherefordackedlegal authorityto decidehercaset

SeePl. Br. (doc.12)at 2-3(citing Luciav. S.E.C., 138. Ct. 2044, 2055 (2018) (holdingLJs

employedby the SecuritiesandExchangeCommission*SEC”) wereinferior officers subjectto
the AppointmentE£lauseof theUnited StatesConstitution)). Sheoncedeshefailed to present
herclaimfor errorbeforethe ALJ, which hasprompted th&€ommissioneto seeksummary

denialof theLucia claim becausét wasnottimely raisedandis nonjurisdictional. SeeDef.

Resp.(doc. 13)at 4-14(citing Lucia, 138S. Ct. at 2045(“onewho makesatimely challengeto
the constitutioral validity of the appointment adn officer who adjudicateshis cases entitledto
relief’) (internalquotationmarksandcitationomitted)).

AlthoughMcWilliams’s AppointmentsClauseobjectionis nonjurisdictionalherclaim
meritsconsideratioreventhough notraisedbelowbecausét impactsthevalidity of the
underlyingproceedingespeciallyin the uniquenquisitorial contextof SocialSecurity
Administration(*SSA”) proceedings Further,McWilliams raisedher objectionat theearliest
possible opportunitgfter Luciawasdecided andwasnotrequiredto preserveherLuciaclaim
by raisingit at theinitial administrativdevel of review. In anyevent,it would havebeenfutile

for McWilliams to raiseherclaim beforethe ALJ becausghe ALJ waspowerlesgo resolveit.?

! Althoughcourtsshould,asageneramatter,avoid constitutional questioms advanceof
thenecessityof decidingthem,Lying v. Nw. IndianCemetaryProtectiveAss’n, 485U.S.439,
445 (1988), th&€ommissionehaspreviouslyconcededhelLucia question is a “threshold
matter”’thatmust beeachedseeMuhammadv. Berryhill, No. 18-172, 2019VL 2248694E.D.
Pa.May 23, 2019)N.T. 10/16/18at 46 (doc. 23] SSAattorneystatingthe Lucia claim “impacts
whetheror not the CourviewstheALJ’s decisionasavalid decisionthatcanbereviewed”).

2 My decisionadoptsreasoning previouslyarticulatedn Wilson v. Berryhill, No. 18-
4862, 2019VL 2121094E.D. Pa.May 14, 2019, andadoptedn Culclasurev. Comm'r of the
Soc.Sec.Admin.,No. 18-1543, 2019 WL 164119E.D.Pa.Apr. 16, 2019andPerezv.
Berryhill, No. 18-1907 (doc. 15)E.D. Pa.Jan.7, 2019)reportandrecommendation adopted,
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McWilliams's cases remandedo adifferent,constitutionallyappointedALJ. Sincethe
ALJ’s decisionwasanullity basedon Lucia, | neednotaddresgshemeritsof heradditional
claimsbecaise a newALJ mustconduct a de novieviewonremand®
l. Background
McWilliams appliedfor Disability InsuranceBenefitson April 2, 2015alleginga
disability onsetdateof March 27, 2015.R. at91. Following a hearingnALJ denied
McWilliams's claim onDecember4, 2017.1d. at 14-16. Applying the fivestepsequential
analysissee20 C.F.R. 8§ 404.1520(@)(i)«v), the ALJ foundMcWilliams wasnotdisabled
becauseahe couldperformjobsavailablein the national economyR. at 25.
The AppealsCouncildeniedMcWilliams'’s requesftor review, id. at 1-3, and
McWilliams filed this case* Compl. (doc. 2
Il. The ALJ’s Authority to DecidetheCase
Lucia

In 2012,anSECALJ foundLuciahadviolatedcertainsecuritiedaws. Lucia, 138S. Ct.

Order(E.D.Pa.Apr. 23, 2019) (doc. 22).
s McWilliams argueghat sheis entitledto anawardof benefits,in which caseherLucia
claimbecomesnoot. PI. Br. at 16—17. District courtsshouldawardbenefitsonly whenthe
administrativaecordof thecasehasbeenfully developedndsubstantial evidence suppoitts
Moralesv. Apfel, 225F.3d 310, 320(3d Cir. 2000). Becauseherecordsclaimedto constitute
substantiatvidenceof herdisability do notevendatebackto herallegedonsetdate,it is clear
thatMcWilliams hasnotsatisfiedherburdenin justifying suchanaward. Id.; seealsoPlI. Br. at
16-17.

4 McWilliams consentedo my jurisdictiononDecembeR2, 2018 doc.5), pursuanto 28

U.S.C. § 636(c)Fed.R. Civ. P. 72,Local Rule 72.1andStandingOrder,In re Direct
Assignment ofSocialSecurityAppealCasego MagistrateJudgegPilot Program)E.D. Pa.
Sept.4, 2018). SeealsoRoell v. Withrow, 538U.S.580, 584 (2003) (consettt Magistrate
Judgegurisdictioncanbeinferredfrom failure to objectafter noticeandopportuniy).
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at 2049. On appealto the SEC,Luciaarguedthe ALJ wasnot properly appointed under the
AppointmentsClausebecausehe ALJ wasappointedoy SECstaff membergatherthanthe
SEC. Id.; seealsoU.S.Const.art.ll, 8 2,cl. 2 (inferior officers must be appointedly “the

President,” “Courts ofaw,” or “Headsof Departments”)Buckley v.Valeg 424U.S.1, 126

(1976) (percuriam) (inferior officersarethose individualsvho “exercisesignificant authority

pursuanto thelaws of the United States).

After both theSECandtheUnited StatesCourt ofAppealsfor the D.C. Circuit rejected
Lucias argument, the Supreme CotatversedholdingthatSECALJs areinferior officers
subjectto the Appointment€lause® Lucia, 138S.Ct. at 2049, 2055. The Coualsoheld
Lucia’s argumentvas“timely” becausdét hadbeenraised‘beforethe Commission[Jand. . .in
the Court ofAppealsand[the Supreme]Court.” Id. (internalquotationmarks andcitation
omitted). The Courtconcluded_uciawasentitledto anewhearingbeforeadifferent,
constitutionallyappointedALJ. Id.

AlthoughLucia decidedthe constitutionastatusof only SECALJs, the decision
implicatedthestatusof ALJs in otheragenciesincluding the mor¢han1,600ALJs atthe SSA

SeeBr. of Natl Org. of Soc.Sec Claimants’Reps, Luciav. S.E.C., 13&. Ct. 2044(No. 17-

130) (April 2, 2018)at*1-2; seealsoBandimerev. S.E.C., 844 F.3d 1168, 1200 (1@in.

2016),cert deniedsub nom, 13&. Ct. 2706 (2018McKay, J., dissentingstatingthereis no

“meaningfuldifferencebetweerSECALJs andSSAALJs under themajority's [decision]”).

Unlike theSECwhich featuresanadversariabystem however SSA ALJs differ in significant

5 The Court foundSECALJs areinferior officersbecausehey(1) “take testimony,”(2)
“conducttrials,” (3) “rule on theadmissibilityof evidence,’and(4) “havethe poweto enforce
compliancewith discoveryorders.” Lucia, 138S. Ct. at 2053(citing Freytagv. Comm'r, 501
U.S.868, 881-82 (1991)).
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respects.

UniqueNatureof SSADisability ClaimsProcess

SSAALJs overseehearinggo determineaclaimant’seligibility for benefits. 42 U.S.C. §
405(b)(2). If theclaimantreceivesan unfavorabledecisionfrom the ALJ, shemayrequest
reviewby the AppealsCouncil, 20 C.F.R. § 422.205(&))lowedby reviewin United States
District Court, 42 U.S.C. § 405(qg).

Althoughall ALJs preside ovehearings;|[t]he differencesetweencourtsandagencies
arenowhere more pronouncétanin [SSA] proceedings.”Simsv. Apfel, 530U.S.103, 110
(2000). In othemgenciessuchastheSEC,litigantsarerequiredto presenissuesand
arguments.Seeid. at 109-10. In the SocialSecuritycontext,however, théALJ mustinvestigate
thefactsanddeveloptherecord,consideringargumentsbothfor andagairst grantingbenefits.”

Id. at 111 (citationomitted); Richardson vPerales402U.S.389, 410 (1971 [The ALJ] acts

asanexaminerchargedwith developing théacts.”); seealso20 C.F.R. § 404.944This
distinctionrendershearingdeforeSSAALJs “i nquisitorialratherthanadversarial.” Simg 530
U.S.at110-11;seealsoid. at 111-12(citing SSAregulationsllustratingnon-adversariahature
of proceedings); 2C.F.R.8 404.900(b)"In makingadeterminatioror decisionn yourcase,
we conductthe administrativereviewprocessn aninformal, nonadversariamanner’). “Given
thatalargeportion of[SSA] claimants. . . have no representatiofit,makesgoodsensdo
employsucha model.Sims 530U.S.at 112.

Until recently,SSAALJs wereappantedfrom a pool ofapplicantamaintainedoy the

Office of PersonneManagemen{‘OPM”). SeeMenoken vMcGettigan 273F. Supp. 3d 188,

192 (2017)“OPM hasexclusive control over thgrocesausedto referapplicantdo be
consideredor ALJ positions.). Following Lucia, thePresidensignedan ExecutiveOrder
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directingthatALJs thereafteibe hired by individual agenciestatherthanfrom the OPM’s
centralpool. Exec.OrderNo. 13,843, 83 BEd.Reg.32755(July 10, 2018). ThatOrderchanged
the appointmenprocesof ALJs prospectively, but did neatffectthe statusof previously
appointedALJs. Seeid. “On July 16, 2018the Acting Commissioneratified the appointment
of ALJs. . .to addressiny AppointmentClausequestions involvingSAclaims.”® Soc.Sec.
Admin., EM-180003REV 2, ImportaninformationRegardingPossibleChallengedo the
Appointment ofAdministrativeLaw Judgesn SSA’s AdministrativeProcess-UPDATE
(2/6/2018).

BeforeLucia, andwhile McWilliams waslitigating herclaimsadministratively the
Departmenbf Justice(*D0OJ”) hadarguedthat ALJs weremereemployeesnotinferior officers

subjectto constitutional appointmerit.See e.q, Br. for Resp. Luciav. S.E.C, 832 F.3d 277

(D.C.Cir. 2016)(No. 15-1345), 201 %L 1196122at*1 (“the [ALJs] employedby the[SEC]

areemployee®f theCommissionnot‘inferior Officers™); seealsoMuhammad, 2019VL

2248694 N.T. 10/16/18at 6-8. While litigating Luciain the Suprem€ourt, howevertheDOJ
changedits position,concedhg thatALJs wereinferior officers. SeeReplyBr. for Resp.

SupportingPets. Luciav. S.E.C., 1385.Ct. 2044 (2018(No. 17-130), 2018VL 18068364t

*1; seealsoMemo.from the Sol.Gen.to AgencyGen.Counselsat 3 (“| TheDOJ] no longer
plansto arguethatsuchALJs areemployeesatherthaninferior officers.”).

Application of Luciato SSAProceedings

The Commissioneconcedeshat SSAALJs areinferior officerswho must be appointed

6 The SECsimilarly ratified the ALJ who presidedoverLucia’sinitial SEChearingbefore
the Supreme Couissuedts decision. SeeReplyBr. for Resp.SupportingPets.,2018WL
1806836 at*18 (notingSECratification of its ALJs onNovember30, 2017).

! TheDOJrepresentshe Commissionem this caseandrepresentethe SECin Lucia
6



pursuanto the Appointment€lause. SeeDef. Resp.at5 n.1(“For purposes ofhis brief,
Defendantoes noarguethat SSAALJs areemployeesatherthaninferior officers.”); SSR19-
1p, 2019WL 12020364t *9583 (Mar. 15, 2019) énticipatingthat someclaimantsmaybe
entitledto additionaladministrativereview of their claimsbasedon Lucia). This pointis
underscoredby the Solicitor General’smemorandunto agencygenerakcounselswhich
acknowledgeshat“much of the reasoningf Lucia applieswith equalforce” to ALJs appointed
under 5 U.S.C. § 3105uchasSSAALJs® Sol.Gen.Memo.at 3.

Thatleavesonly thetimelinessof McWilliams’s claimto bedecided. Becausdhe
allegeddefectin the appointment 3SAALJsis animportantissuethatgoesto thevalidity of
SSAproceedingsit should beconsideredevenif not properlypreservedeforethe ALJ. See

Freytagv. Comm'r, 501U.S.868, 879 (1991)In Freytag the Court concludedt could consider

achallengeo the appointment dbpecialTrial Judge®f the United StatesTax Courtthathad
notbeenraisedin the underlyingproceedings.ld. Although theclaim wasnonjurisidictional,
andthusforfeitableif notraisedbelow, the Court found “Appointmen®auseobjections . . .
[are] structuralconstitutional objectionthat[can] beconsideredn appealWwhetheror not they

wereruledupon below.” Id. at 878—-79(citing Glidden Co. v. Zdanok, 370.S.530, 536

(1962));seealsoSchachtv. United States 398U.S. 58, 63—64 (1970) (nonjurisdictionalles

“can berelaxedby the Courtin theexerciseof its discretionwhenthe ends ojusticeso
require”). Citing theneedto protectthe“separatiorof-powersconceptembeddedn the

AppointmentsClause,”the Court considedthe claim, notwithstanding theetitioner’sfailure to

8 The memorandunalsonotesthat“the Departmenbf Justiceno longer planso arguethat

[ALJs appointed uner 5 U.S.C. § 3105hreemployeesatherthaninferior officers. Agencies
should appoinall ALJs asinferior officers.” Sol.Gen.Memo.at 3.
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raiseit below. Freytag 501U.S.at 878-79. Thesameconcernsareimplicatedhere.
McWilliams's claimis oneof the“rare cass” contemplatedby Freytagasmeriting
reviewbecausef the unique naturef the SSAadjudicatorysystem Othercourtsagree See

e.q, Bizarrev. Berryhill, 364F. Supp. 3d 418, 424-3Z81.D. Pa.Mar. 4, 2019) like in Freytag

(1) therewasno authorityidentified by the court or th€ommissionesuggesting thaLJ had
the authorityto resolve constitutionalhallengego his own appointment(2) Third Circuit
precedenestablishethereis noissuepreservatiomequirementt the AppealsCouncillevel; and
(3) theSSAlacks a“statutoryanalogue’to otheragenciestequiremerd thatissuesberaised
administrativelyor risk forfeiture); Culclasure 2019WL 1641192at*11 (Luciaclaim of

forfeiture should beexcuseasedon Bizarrereasoninyy But seeMuhammadg 2019WL

2248694 at*6 (“Nothing aboutMuhammad’scasewarrantsexcusinghis failure to timely raise
the Appointment€£lausechallengebeforethe ALJ andthroughout the@dministrativeprocess.”).
McWilliams alsoraisedher AppointmentsClauseobjectionat the“earliestpossible
opportunity”after Lucia wasdecided.Seege.g, 20 C.F.R. § 404.939. &oreLucia, theshifting
position of theDOJregarding thetatusof ALJs madesucha claim unforeseeableCompareBr.
for Resp., 201TL 1196122at*1 (arguingALJs areemployeesyith ReplyBr. for Resp.
SupportingPets.,2018WL 1806836at*1 (concedingALJs areinferior officers). Thisis
particularlytrue becausenanySSA claimantsareunrepresenteldy counselndlack any
understanding of hoBSAALJs areappointed, owhy it makesanydifference. SeeSims 530

U.S.at112. After Luciawasdecided McWilliams assertedher Appointment§€lauseobjection

in hernextfiling for thecase—herfederalrequesfor review. SeePl. Br. at 2—-3.
LuciasolelyconcernedSECproceedingswhere“[n]o objectionto anorder orrule of the
[SEC]. . .maybeconsideredy [a reviewing] court unles# wasurgedbeforethe[SEC] or
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therewasreasonablgroundfor failureto do so.” 15 U.S.C. &8y(c). Although the
Commissionepointsto severalSSAregulationswvhich direct inter alia, thatissuesmust be
raisedat theearliestpossible opportunitin theadministrativeproceedingsno SSAstatue or
regulaton stateghatanissueis forfeited on judicial reviewif notraisedattheadministrative

level. SeeSims 530U.S.at 108;seealso20C.F.R.88 404.933(a)(2), 404.939, 404.940,

404.946(b), 416.1439, 416.1440. h@reis nothingin the SSA’sregulationghatexplicitly
require[s]aclaimantto raiseconstitutionaissueseforean ALJ”; moreover,the language the

SSAusesn its regulationss similar to languagecourts have fountb be inconsistenwith the

existenceof anissueexhaustion requirement Bradshawv. Berryhill, No. 5:18-CV-00100RN,
2019WL 15109534t *7 (E.D.N.C.Mar. 26, 2019.

Although murtsalsomayjudicially impose exhaustiorequirementsithe reasongor a
courtto requireissueexhausion aremuchweakef in thecontextof a nonadversarial
administrativeproceeding.Sims 530U.S.at 110(*[T]he desirabilityof a court imposing a
requiremenof issueexhaustion depends on ttiegreeo which theanalogyto normal
adversarialitigation appliesin a particularadministrativeproceeding.”). Iltmakedittle sensdo
judicially imposesucharequirementn the uniquanquisitorial, ratherthanadversarialcontext
of theSSA Seid. (“The differencesbetweercourtsandagenciearenowhere more
pronouncedhanin SocialSecurityproceedings.”)20 C.F.R. 8§ 404.900(b)Thisis especially
significantconsideringSSA proceeding®fteninvolve pro selitigantsunskilledin thelaw and
thenuance®f conceptdike waiver,forfeiture,andthe Appointment€lause. SeeSims 530
U.S.at112.

Notably,evenLucia did notraisehisclaimatthe ALJ level. SeelLucia, 138S.Ct. at
2050. Luciafirst raisedhis claim onappeato the SEC,seeid., the equivalent of th&ppeals
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Councillevelin SSAdisability litigation. However,in theSSA,“[c]laimants. . .neednot . . .
exhausissuesdn a requestor reviewby the Appeals Counciin orderto preservgudicial review
of thoseissues.” Sims 530U.S.at112.

The Commissionecontendghat Ginsburg v. Richardson, 436 F.2d 1146 (3d 1971),

mandateshatissuesberaisedfirst with anALJ to avoidforfeiture. Def. Resp.at7. Idisagree.
Ginsburgconcernedhebasicapplicationof theSocialSecurityAct andregulations, not a
structuralconstitutionakchallengeto the SSA adjudicatorysystematlarge® See436 F.2dat

1151-52allegingprejudiceof thehearingexaminerandfailure to transcribeall testimonyof an

expertwitness);seealsoFreytag 501U.S.at878-79 ( “Appointment€lauseobjectiongo
judicial officers[are]in thecategoryof nonjurisdictionaktructuralconstitutional objectionthat
[can] beconsideredn appealhether or not thewereruled upon below’(citation omitted)).
Ginsburgs limited holding“makessensdor [only] matterswithin theagency’'sandtheALJ’s
expertiseput not[for] ‘constitutional questionahich ALJs arepowerlesgo decide” see

Culclasure2019WL 1641192at*7 (quotingBizarre 364F. Supp. 3dat422). _Ginsburgs not

controlling.

The Commissioner'selianceon United Statesv. L.A. TuckerTruck Lines,Inc., 344U.S.

33 (1952) s equallyunpersuasiveDef. Resp.at5. L.A. TuckerinvolvedInterstatesCommerce

Commissionproceedingsyhich areadversariain natureandbeatrlittle similarity to the unique

o In Ginsburg, théhird Circuit heldthatthe petitionerwaivedtheright to objectto the
allegedlyprejudicialconduct of thénearingexaminery failing to raiseit beforethe Appeals
Council,andlikewisewaivedtheright to objectto thehearingexaminer’'sfailure to record
portions ofexpertwitnesstestimonyby failing to raiseit atall at theadministrativdevel. 436
F.2dat1152. The Supreme Coumrbrogatedsinsburgs holdingthat objectionsareforfeitedif
notraisedbeforethe AppealsCouncil. SeeSims 530U.S.at112. The Court did nodecide
whetheranissuehadto beraisedbeforean ALJ to be properlypreserved.Seeid. at 107
(“Whetheraclaimantmustexhausissuesheforethe ALJ is not before us.”).
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natue of SSAproceedings. CompaleA. Tucker, 344U.S.at 36 (“[The ICC] examinehad

[no] functionexceptto decidejustly betweerncontestanten anadversaryproceeding.”with
Richardson, 402).S.at410(“[The SSAALJ] actsasanexaminerchargedwith developing the
facts.”). Further,theclaimin L.A. Tuckerwasthatthehearingexaminemasnot appointed
pursuanto the AdministrativeProcedureAct; it did not involve a constitutionalaim. 344U.S.
at35.

It alsomakedittle sensdo requireaclaimantto raiseanissuebeforean ALJ whois
powerlesgo resolveit. In anEmergencyMessagerovidingguidanceo ALJs on Appointments
Clausechallengesthe SSAacknowledgedhat ALJs werepowerlesgo decide constitutional
issues.SeeSoc.Sec.Admin., EM-180003REV, ImportantinformationRegarding Possible
Challengedo the Appointment oAdministrativeLaw Judgesn SSA’'s Administrative
Procesg® TheCommissionedirectedALJsto respondo aclaimant’'sAppointmentClause
challengeonly by “acknowledg[ing]thattheissuewasraised,”andnotingin thehearing
decisionthat“[the ALJ does] not have the authorityrule on[the] challenge.”ld. This

directiveacknowledgeshefutility of raisingaLucia claimattheALJ level !

10 This EmergencyMessagédiasbeenupdatedoy Soc.Sec.Admin, EM-180003REYV 2,
Important InformatiorRegarding?ossibleChallengego the Appointment oAdministrative
Law Judgesn SSA’'s AdministrativeProcess-UPDATE (2/6/2018).

1 Although thecourtin Muhammadlisagreedvith the notionthatraising aLucia claim
beforean ALJ wasfutile despite th&sSA’'sacknowledgementf thatALJ’s lack of authorityto
resolvesuchachallengesee2019WL 2248694 at *6, the courtcited no evidence&o supportts
positionthat SSAALJs couldadjudicatea Luciaclaim. Nor didit explainwhy theSSAor its
ALJs would attemptanysuchresolutionfor example py reappointingll 1,600ALJs, seeid. at
*7 n.9, atthebehesbof asingleclaimantpre-Lucia. Although theCommissionecontends the
SSA“may well haverevisitedits appointmenpracticesatanearlierdate”hadMcWilliams and
otherclaimantspresentedhe SSAwith their AppointmentLlausechallengesDef. Resp.at 13,
suchspeculatiorasto potentialoutcomes does not supply thAeJ or Appeals Coutil with the
authorityto resolve thosehallenges.
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Most courtghathaveaddressed\ppointmentClausechallengesn the SSAcontext
following Lucia haverelied on the“timely challengerequiremento summarilyreject

claimants’argumentsith little or noanalysis.Seeg.q, Garrisonv. Berryhill, 1:17CV-00302,

2018WL 4924554 at*2 (W.D.N.C.Oct. 10, 2018)“T o theextentLucia appliesto Social
SecurityALJs, Plaintiff hasforfeitedtheissueby failing to raiseit during hisadministrative

proceedings.”)lwanv. Comm’r of Soc.Sec, No. 17-CV-97, 2018WL 4295202at*9 (N.D.

lowa Sept.10, 2018)“Becausdwan did notraiseher Appointment<lausechallengebeforethe

ALJ or Appeals Council, the court fintlsat shehaswaivedthisissue?); Holcomb v.Berryhill,

No. 17-1341, 2018VL 3201869at*3 n.3(C.D. Cal.June 21, 2018)T o theextentLucia
appliesto SocialSecurityALJs, Plaintiff hasforfeited theissueby failing to raiseit during his

administrativeproceedingg). *? Suchsummarydenialsareunpersuasivé® SeeBradshaw, 2019

12 Many of those decisions use tterms*“waiver” and“forfeiture” interchangeablyThe

term“waiver” requiresanaffirmative relinquishment of aight, whereasforfeiture” involves a
failure to timely assertaright. SeeUnited Statesv. Olang 507U.S.725, 733 (1993fcitation
omitted). The CommissionearguesVicWilliams forfeited herright to bring a Lucia claim by
failing to raiseit attheadministrativdevel.

13 Although thesimplestapproactmaybeto denythe claim basedon “timeliness,”ashave

manyof the courtscited by the CommissionerDef. Resp.at 9-11,relying on the*simplest
answerto this vexingforfeiture question. . . fix[es] nothinganddo[es] notstraightenour path.”
Jones Broslinc. v. Sec'yof Labor, 898 F.3d 669, 6{8th Cir. 2018) (remanding BederalMine
SafetyandHealthReviewCommissiordecisionbecausehe ALJ wasappointedn violation of
the Appointment€£lause). Moreoveranincreasinghumber ofcourtsto andyze thisissuein the
SSAcontexthave concludethereis noadministrativeexhaustion requiremefdr Appointments
Clausechallenges.Seee.g, Culclasure 2019WL 16411924t *10; Bizarre 364F. Supp. 3dat
421 (“The[Lucia] majority'sstatemenasto timelinesswasnot a brightine demarcatiorof how
andwhensuchaclaim must be broughtt simply confirmedthe obviougimelinessof thefully
preservedndexhaustecalaim aspresented.”)Perez No. 18-1907 (doc. 15)E.D. Pa.Jan.7,
2019), reporandrecommendation adopte@rder(E.D. Pa.Apr. 23, 2019) (doc. 22Bradshaw
2019WL 1510953at *12; seealsoMarchantv. Berryhill, No. 18-0345, 2019VL 2268982 at
*14 (E.D.Pa.May 28, 2019)finding issueforfeitedbecausdét wasnotraisedbefore theAppeals
Council, butagreeinghat aclaimantneednotraisean Appointment<lausechallengebefore
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WL 1510953at *2 (While [Lucias] languagenakesclearthatatimely challengds a
prerequisitdo therelief [claimant]seeksijt provides nguidance—no matterhow manytimes
the Acting Commissioneinvokesit—aboutwhatconstitutesatimely challengen the[SSA]
context.”).

Oneof thefew courtsto meaningfullyanalyzethe Luciaissuein thecontextof SSA
proceedingsvasMuhammadwhich citedthreereasongor concludingthat Simsis “less
applicable”in this context. 2019WL 2248694 at *3-5. Its reasonindails to recognizethe
SupremeCourt’sacknowledgemerthatthe Social Securitydisability processs a uniqueand
specializedsystemfor adjudicatingclaimsin amedical/legatontext. SeeSims 530U.S.at 110.

First, the courin Muhammad foundhatSims failure to addressvhetherissuesmust be
exhaustedbeforean ALJ somehow'signaled”thatit would view exhaustiorbeforeALJs
differently thanit viewedexhaustiorbeforethe AppealsCouncil. Muhammadg 2019WL
2248694 at*3. Nothingin Simssuppats suchaview. A court’'sfailureto addresanissuenot
presentedo it cannotasMuhammadsuggests, providanylegalbasisfor limiting Sims

rationalein the mannecitedin Muhammad SeeCent.Virginia Cmty. Coll. v. Katz, 546U.S.

356, 363 (2006)‘[W]e arenot boundo follow our dictain a priorcasein which the point now

atissuewasnotfully debated); Cohens vVirginia, 19U.S.(6 Wheat.)264, 399-400 (1821)

(“generalexpressions . . . . ought rtotcontrol the judgmerit a subsequent swithenthevery

pointis presentedor decision”). Thislimiting principleis evenmoreapplicablevhenrelyingin

the ALJ); Mannv. Berryhill, No. 4:18CV-3022, 2018NL 6421725at*8 (D. Neb.Dec.6,
2018)(remandingonothergrounds bupermitting AppointmentLlausechallengeonremand
pursuanto its discretionto excusepotentialforfeiture underFreytag.
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parton a dissenting opiniorSeeMuhammad 2019WL 2248694 at *3 (citing Sims 530U.S.
at117, 12Q0(Breyer,J., dissenting)).

Secoml, the court found Muhammad’s constitutionim was“as adversariabsit gets”
andthereforeweighedin favor ofrequiringissueexhaustion.Muhammad2019WL 2248694,
at*4. Thisrationaleis squarelyat oddswith Sims which decline to judicially imposean
exhaustiorrequiremenbeforethe Appeals Councit? Thetouchstone oSimswasits focus on
theinquisitorial nature ofSocialSecuritydisability litigation. SeeSims 530U.S.at110-12.
Whethertheissueis legal or factual,or involves acounseledr pro sepetitioner,see
Muhammad 2019WL 2248694 at * 4 (attemptingo distinguishSimsbecauséheissuewas
“purely legal” andpetitionerhadcounseé), is not dispositive.Sims operativepremiseis thatthe
SocialSecuritydisability adjudicatve processs differentfrom almosteveryothertype of
administrativeor civil litigation. Thefactthatthe ALJ could not haveesolvedtheLuciaissue,
evenif it hadbeenraisedbeforehim, furtherillustratesthe starkdifferencein bothprocessand
decisionmakingthat Simshighlighted.

Finally, Muhammack relianceon SocialSecurityregulationssee2019WL 2248694 at
*9, isillusory at best seeBizarre 364F. Supp. 3dat422. No matterhowtorturedthereading,
the SSAregulationdail to squarelyaddressheLuciaissue. SeeBradshaw2019WL 1510953,

at*7. And thefutility of objectingbeforean ALJ whowaspowerlesgo decide a constitutional

14 In Marchant the courconcludedhatthereis no ALJ-levelissueexhaustiomequirement
in the SSAcontext,but foundthat“a plain readingof Lucia considers AppointmentSlause
challengestimely’ if raisedfor thefirst time beforethe Appeals Council.”2019WL 2268982,
at*13-14. TheCommissionedoes not disputthat Simsheldto thecontrary. Def. Resp.at 7.
Moreover,Marchantfails to considetthatLucia’s claim arosen the context 05EC,not SSA,
proceedingswith avastlydifferentregulatoryscheme.Seesupraat 4-6.
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guestionis perhaps the most persuasieasorto now reviewanissuethatgoesto theessencef
whetherthe ALJ possesselbgal authorityto decideMcWilliams'’s case

This caseshould beemandedasedon the improper appointment of tAéJ who
decidedt. Like Lucia, remandmust beo adifferentALJ. Although theCommissonerhas
sinceratified the appointment ddll SSAALJs, seeEM-180003REV 2,the ALJ here“already
bothheard[McWilliams’s] caseandissuedaninitial decisionon themerits. [She] cannot be
expectedo consider thenatterasthough[she] hadnot adjudcatedit before,”Lucia, 138S. Ct.
at2055.

An appropriatéOrderaccompaniethis opinion.
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