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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

REPUBLIC FRANKLIN INSURANCE
COMPANY,
Plaintiff, CIVIL ACTION NO. 18-5300
V.
BRETHREN MUTUAL INSURANCE
COMPANY,
Defendant.
MEMORANDUM OPINION
Rufe, J. January 29, 2020

Plaintiff Republic Franklinnsurance @Gmpanyinitiated this civil @tion against
Defendant Brethren Mutual Insurance Companydieelaratory relief and equitabseibrogation.
Republic Franklirseels reimbursement of $175,000paid on behalf of its insuredaul Lamb
asseling thatLambwasentitledto additional insured coverage from Brethren Mutual. Both
parties nav move for summary judgent. For the reasons that follow, Republic Frarglin
motion will be granted and Brethren Mutgainotion will be eknied.

l. FACTUAL BACKGROUND

The partis agree upon the followirfgcts.On February 10, 201@fter exithg agas
station in Honey Brook, Pennsylvanigaren Newtorslipped and fell in thattachedoarking lot.
Lamb owned th gas stabn and parking lot, and leas#te gas w@tionto Dharmesh Bhalala and
Popat Bhalalawhowere the owners of Shree Ram Enterprit&€, DBA Honey Brook Gulf
(“SRE”"). The LeaséAgreementlefines theélLeased Premises” dghat certain space in the strip
shopping center known as Honey Brook Plaza within the one-story building known as 2500

Conestoga Avenue (the “Building”), together wikte tgasoline service station facilities
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associated with such convenience star€ It is undisputed that the parking lot was not part of
the “Leased Praise$ asdefined and that Honey Brook Plaza included businesses other than
the g& station

At the time of Newtots fall, Republic Franklin insuredambandBrethren Mutual
insuredSRE The LeaséAgreemenbetween lamb and SRE required SRE to name hams an
addtional insured Accordingly, the Additional Insured endorsement in Brethren’s policy names
Lamb as an Additional Insured “but only with respect to liability arisingobtite ownership,
maintenance or use of that part of the premises leas&R® ind shown in the Schedulé.”

NewtonsuedbothLamb andSREfor her slip and fallRelevant to this casélewtoris
claim settled witfRepublic Franklimpaying$175,000 on behalf afamband Brethren Mutual
paying$35,000 on behalf RE Repultic Franklinthen filed suit in tis Courtarguing that
Brethren was obligated to pay temtiresettlemenbased on the additional insured provision of
SRESs policy.

. LEGAL STANDARD

“The underlying purpose of summary judgment is to avoid a pointless trial in cases wher
it is unnecessary and would only cause delay and expénasedurt will award summary
judgment on a&laim or part of a claim where there is “no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of fawfact is “material” if it could affect

the outcome of the suit, given the applicable substantivé Badispue is “genuine” if the

1Doc. No. 155 at 48

2Walden v. Saint Gobain Cot823 F. Supp. 2d 637, 641 (E.D. Pa. 2004) (ciogpdman v. Mead Johnson &
Co, 534 F.2d 566, 573 (3d Cir. 1976)).

3Fed. R. Civ. P. 56(a).
4 Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986).
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evidence presented “is such that a reasonable jury could return a verdictrfontheving
party.”

In evaluating a summary judgment motion, a court “must view the facts in the light mos
favorable to the non-moving party,” and makery reasonable inference in that party’s favor.
Further, a court may not weigh the evidence or make credibility deterarigétilevertheless,
the party opposing summary judgment must support each essential element of theonpposit
with concrete evidence in the recdrtif the evidence is merely colorable, or is not significantly
probative, summary judgment may be grantt@tierefore, if, after making all reasonable
inferences in favor of the non-moving party, the court determines that there is noegdispute
as to any material fact, summary judgment is approptfate.

The rule is no different where there are cross-motions for summary judgidenstated
by the Third Circuit, “[c]rossnotiors are no more than a claim by each side that it alone is
entitled to summary judgment, and the making of such inherently contradictorg daés not
constitute an agreement that if one is rejected the other is necessarily jostifiatithe losing
party waives judicial consideration and determination whether genuinesiefuaaterial fact

exist.”?

S1d.

6 Hugh v. Butler Cty. Family YMGA18 F.3d 265, 267 (3d Cir. 2005) (citation omitted).
" Boyle v. Cty. of Allegheny39F.3d 386, 393 (3d Cir. 1988).

8 Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986).

9 Anderson477 U.S. at 24%0 (internal citations omitted).

0 wisniewski v. JohasManville Corp, 812 F.2d 81, 83 (3d Cir. 1987).

1L awrence v. City of Phila527 F.3d 299, 310 (3d Cir. 2008).

21d. (internal quotation omitted).



1. DISCUSSION

The parties agrethat & an additional insured person on the Brethren Mutual policy,
Lamb is affordectoverage if the “bodily injury” alleged by Newton arose out of the “ownership,
maintenance or use” of that part of the premises leaseREoMoreover, Republic Franklin
assertsand Brethren does not dispute, that the Brethren Mutual policy prgwithedry
coveragdao Lambfor the Newtm claim such hat if the Brethren Mutual policy afforded
coveragdor Newtoris injuries, BethrenMutual would be obligated to pay as to both SRE and
Lamh.® Therefore “the sole question in this case is whether under the policy and Pennsylvania
law [Newtoris] accident should be regarded as haviagSenout of the maintenance or uske
the leased property

“The task of interpreting a contract is generally performed by a court thémeby a
jury.” 1> “The general rule in Pennsylvania, as elsewhere, is that courts are régginexeffect
to the language of contracts, including insurance policies, if that langualgai and
unambiguous * “[ AJrising out of [in an insurance policy] means causally connected with, not
proximately caused by. ‘But for’ causation, i.e. a cause and resuibnskaip, is enough to

satisfy this provision of the policy**

13 SeeRepublic Franklirs Memorandum of Law in Support of Motion for Summary Judgment [Doc15d] at
12.

4 Allstate Prop. & Cas. Ins. Co. v. Squiré$7 F.3d 388, 391 (3d Cir. 201Zhe Cout notes thatvhether
Newton’s injury was caused by the negligence of Lamb or SRE isvieret so long as the accident “arose out of”
the “use” of the premises by SR&ee Mega Const. Corp. v. Quincy Mut. Fire Ins., @2 F. Supp. 3d 645, 655
(E.D. Pa. 2012) (collecting casg$vp. of Springfield v. Ersek60 A.2d 672, 676 (P&mwlth.199%) (holding that
the additional insured endorsement provided coverage for the Townshapdiess of whether the negligence
which gives rise to the claim rests with Ersek or with the Township”).

15 Standard Venetian Blind Co. v. Am. Empire Ins, @869 A.2d 563, 566Ha.1983)(citations omitted)

% Tran v. Metro. Life Ins. Cp408 F.3d 130, 136 (3d Cir. 200&)ting Bensalem Township v. lhBurplus Lines
Ins. Co, 38 F.3d 1303, 1309 (3d Cit994); Standard Venetig69 A.2dat 566).

17 Allstate 667 F.3cat 391 (quotingManufacturers Cas. Ins. Co. v. Goodville Mut. Cas., @63 Pa. 603, 170 A.2d
571 (1961). WhetherNewtoris injury arose fronfownership, maintenance or use” of the leased projsatyact
specificquestionseeAllstate 667 F.3cat391n.6, which requires the Court téconsider relevant state precedents,
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Brethren Mutuatelies manly on G&E Realty of Easton, LLC v. Brethren Mutual Ins.
Co.8 an unpublished opinicitom the Court of Common Pleas of Northampton Couiiatyits
argumemthat even though Newton would not havea in the parking lot bufor her visit to the
attachedyas stationcoverage does not extend to LafiRefendant asserthat, inG&E Realty
the courtanalyzel the same insurance provision at issue here and held that the owner of the
premises was na@overed by the policy.

However,G&E Realtyis ingppositeas he insured person in that cagas not a customer,
butwas merelywvalking on the sidewalk ¢ to the leased premisesen she fell. Therefore, to
determine whether the imy aro® out of the leased premises, the ctaoked to who controlled
the areavhere thanjury occurredbecause¢hat was the only connectidretween the leased
premises and the accident. Accordingly, because the leased premises did dettinchrea
where thenjury occurred, the court held thae injurydid not arse out of the leased prensse

The cause and rdsuelationship allegetdy Republic Franklin is not that Newton was on
property controlled by SR&hen she felf’ Rather, Republic Fraiin assertghat because
Newton was only in the parking lot bersee she was patriang SREs leased premisebut for

SREs use of the leased premises, Newton would not have been idjurbdrebre, Republic

analogous decisions, considered dicta, scholarly works, and any othlelerdhta tending convincingly to show
how the highest coum the state would decide the issue at ha@@vington v. Cont Gen. Tire, Inc. 381 F.3d 216,
218 (3d Cir.2004)(internal citation and quotatiommitted.

¥ No. G48-CV-201706657 (Northampton Cty. April 25, 2018 CF Doc. 144].
9 Doc. No. 14 at 7; Doc. No. 17 at-2

20 Defendantalsoargues that[f] urther supporting award of Summary Judgment to Brethren Mutual in tleisscas
Pennsylvania legal concept that as between landlord and thaaifity for a third party action follows contrdl.
Brethren Mutudk Brief In Opposition To Republic Franklin’s Motion For Summary Judgrfidat. No. 17] 4 10-
13. Howeverthe cases that Defendant cissecommon law landlordenant cases, noaises interpretingnsurance
policies

2! Defendantelies on two other cases as welbwever, both aréappositeln Meridian Mut. Ins. Co. v. Cont’l
Bus. Ctr, theplaintiff “failed to allege any connection, let alone causation, betweeaahproperty rented by Little
Souls and the fire or the resulting damade4 Fed. Appx. 104106-07 (3d Cir. 2006) Here Newton was onlyhe
injured becase she was patronizing SBHeased premiseSimilarly, unlike inTime Warner Enti Co., L.P. v.
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FranKin argues that there is a causal connection between SRE’s fgasesesand the injury.
Of course “under Pennsylvania law not every incidental factor that arguably contributes to a
accident is dut for’ cause in the legal sens&.However,"far from beingincidental” SREs
“ownership, maintenance or use” of teasedremisedirectly “caused’Newtoris injuries
because she was onlyjured as a result of patriming SREs leased premises Therefore, as a
matter of law, Newtos injury arose from SRE use of he leased premises.

V. CONCLUSION

For the faegoing reaons, the Court grantsattiff Republic Franklirs Motion for

SummaryJudgment andeniesDefendanBrethren Mutuds Motion for Summary Judgment.

Travelers Cas. & Sur. CoNewton's injurywas not‘unrelated to SREs use of th leased propertiNo. 97-6364,
1998 WL 800319, at *8 (E.D. Pa. Nov. 10, 1988)ing Pennsylvania Turnpike Comm. v. Transcontinental Ins.
Co, 1995 U.S. Dist. LEXIS 1108%t *25(E.D.Pa. Aug. 7, 1995)

22 Meridian, 174 F. Appx at106 (citing U.S. Underwriters Ins. Co. v. Liberty Mut. Ins..C80 F.3d 90, 94 (3d Cir.
1996).

2 Minnesota Lawyers Mut. Ins. Co. v. AhreA82 F. Appx 143, 151 (3d Cir. 201 jjuotingU.S. Underwriters80
F.3dat94); see #so0 Time Warner1998 WL 800319, at *9
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