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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TERRY WILLIAMS : CIVIL ACTION
Plaintiff, pro se :
NO. 18-5418
V.

MELISSA ARNETTE ELLIOTT
A/K/IA MISSY “MISDEMEANOR "
ELLIOTT ,etal.

Defendants

NITZA I. QUINONESALEJANDRO,J. JANUARY 28,2020
MEMORANDUM OPINION

INTRODUCTION

Plaintiff Terry Williams filed a copyrightinfringementaction pursuant to 17 U.S.C.
88106, 501 and namedAtlantic Recording Corporation a/k/a Atlantic Records, Elektra
Entertainment Group, Inc. a/k/a Elektra Records, Warner Music Inc., Wdusgc Group Corp.,
Reservoir Media Management, Inc. (collectively, “Moving Defendants”), 9daliArnette Elliott
a/k/aMissy “Misdemeanor” Elliott (“Elliott”), and two othemamedindividuals as defendants.
Plaintiff amended the complaint claimintdpat the infringement involveseveral musical
compositionghatwerejointly created by Plaintiff and Ellio{the “Songs) andcopied byMoving
Defendants without Plaintiff's authorizatidrPlaintiff seekslamages suffered from the purported
infringement of his copyright ownership in the Soragswell as portion ofall profits attributable

to saidinfringement and any other damages permitted by law.

! Plaintiff was represented by counsel wh#re original complaintwas filed [ECF 1].
Subsequently, Plaintiff's counsel filed a motion to withdraw, [ECF 36], whahgvanted, [ECF 39], and
Plaintiff requested leave to file an amended complaint, with or without couB€#t,38], which was also
granted. [ECF 40]. Plaintiff, proceedipgo se filed the operative amended complaint on June 19, 2019.
[ECF 44].
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Before this Court is Moving Defendantsotion to dismisfiled pursuant to Federal Rule
of Civil Procedure (“Rule”) 12(b)(2)for lack of personal jurisdictignand Rule 12(b{6), for
failure to sate a claim. [ECF 49]. Plaintiff oppasine motion. [ECF 51]. The issues raised in
the motion to dismisbiave been fully briefed and are ripe for dispositfonFor the reasons set
forth, this Courtfinds that jurisdiction is lacking, and that transfer to the United States District

Court for the District of DelawargDistrict of Delaware”)is appropriate under 28 U.S.C. § 1631.

BACKGROUND
As noted Plaintiff asserts a claim of copyright infringement against all Defendants.
Plaintiff essentiallyasserts that he is the @swner(with Elliott) of the copyrighsto the Songs and
that, by creating and distributing derivative works based on the Songs wilamitff's consent,
Defendants infringed Plaintiff's copyrightinderl7 U.S.C. §l06and 8501,causing Plaintiff to
sufferdamages.
Briefly, the assertions in the amended complaretas follows
Between 1993 and 199BJaintiff andElliott worked together “writing and
recording music” in Plaintiffs music recoding studio in Philadehia,
Pennsylvania. [ECF at 44 ab}. As “equal contributors,Plaintiff and Elliott coe
produced a number of songs, including “Heartbroken” in 1995. [ECF 44 at 5].
Plaintiff alleges that hand Elliott owned equal interest in the songs they produced
asevidenced byan agreement to equally share “all profits derived from the sale of

the songs they created, including [HeartbrokeflECF 44 at 5]. Plaintiff alleges
that he and Elliott ultimately created over thistyngs together. [ECF 44 at 6].

2 This Court has also considered Moving Defendants’ reply. [ECF 60].

3 Because this Court finds that Plaintiff has failed to establish pérgoisaiction over Moving
Defendants, this Court need not address Moving Defendants arguments usde2(B){6). “Courts must
consider their jurisdiction before they reach the merits of a c&eKelly v. Maxum Specialty Ins. Grp.
868 F.3d 274, 289 (3d Cir. 2017) (citiBgeel Co. v. Citizens for Better EnB23 U.S. 83, 9302 (1998)).

4 Elliott is a nonmoving Defendant This memorandum only refers to Ellidtt establisha factual

background. Elliott has filed a separate motion to dismish this Courtwill addresseparately. $ee
ECF 501].



At anunspecified time, Elliotallegedlyentered into a contract witoving
Defendants angurportedlytransferredthe rights ofsome ofthe songsshe ce
produced with Plaintiff, including “Heartbroken,” to Moving Defendants. [ECF 44
at 6]. Plaintiff alleges that Elliott failed to inform Moving Defendants that Plaintiff
held property rights in the joint work$&utthat Moving Defendantsitherknew,or
with reasonable care and diligence should have knoWiRlaintiff's property
rights. [ECF 44 at 6].Plaintiff claims thatMoving Defendants benefitted frotine
rights acquired from Elliotthrough the production and distribution of a song called
“Heartbrdken,” released on a studio album titf@de in a Millionby the late music
artist Aaliyah, androm multiple other songs on an album called\ll the Sistas
Around Da Worldby the group SISTA.Plaintiff alleges that “Heartbroken” and
the songs by SISTA ar‘substantially similar in production, musical composition
and lyrics” to theSongs jointly created by Plaintiff and Elliott. [ECF 44 at 7].
Plaintiff further claims tha®ne in a Millionwas incredibly successful, selling eight
million copies worldwideearning DoublePlatinuni statusin 1997, andeaching
number one on Billboard’s U.S. Top Catalog Albums. [ECF 44 at 6-7].

Plaintiff contends thani2017hecontacted Elliott to sell the recordings that
they had co-producedand discovered that “Heartbroken” had been released and
sold to the publion the Aaliyah alboum. [ECF 44 at 7]. Plaintiff alleges that he
was unaware that Elliott had transferred rights to any ofSbagsanddid not
receive any compensation to which he was entitled uhgeiprofit-sharing
agreement with Elliott. [ECF 44 at8j.

OnNovember 14, 201&laintiff filed acomplaint in thé”hiladelphia Court
of Common Pleassserting claims ofinter alia, breach of contracand unjust
enrichment On December 14, 2018, Defendant Elliott removhd matterto
federal court. [ECF 1]. On June 19, 2019, Plaintiff filed pro seamended
complaint, in which hassertd claims of copyright infringement and contributory

infringement.[ECF 44]. Moving Defendantsubsequentlfiled the instanmotion
to dismiss [ECF 492].

LEGAL STANDARD

Moving Defendarnd move to dismiss this action pursuant to RLEb)(2) for lack of
personal jurisdiction Moving Defendardg are music companies incorporatedDelawarewith
principal places of business in New York. Plaintiff ieaident oDelaware

When a defendant moves to dismiss for lack of personal jurisdiction under Rule 12(b)(2),
the burden shifts tthe plaintiff to establish jurisdictionO’Connor v. Sandy Lane Hotel C@.96

F.3d 312, 316 (3d Cir. 200Q)iting Gen. ElecCo. v. Deutz AR70 F.3d 144, 150 (3d Cir. 2001)).



If the courtdoes not hold ra evidentiaryhearing,the plaintiff need onlymakea prima facie
showing of personal jurisdiction over the defendant and “is entitled to have its altsgatken as
true and all factual disputes drawn in its faVddjller Yacht Sales, Inc. v. SmjtB84 F.3d 93, 97
(3d Cir. 2004)(citations omittey] “at least to the extent they are antroverted by whatever
material the defendant submits in support of its motion to dismigsC. Wright & A. Miller,
Federal Practice and Procedu&e1067.6 (4th ed. 2019)Once these allegations are contradicted
by an opposing affidavit, however, plaintiffs must present similar evidence in supporsafale
jurisdiction.” In re Chocolate Confectionary Antitrust Litiga02 F. Supp. 2d 538, 556 (M.D. Pa.
2009) ¢itations omittedl To counter opposing affidavits, “[p]laintiffs may not repose upoir the
pleadings ... Rather, they must counter defendant[’'s] affidavits with contrary evidence in support
of purposeful availment jurisdiction.ld. at 559. To that end, “[t]he plaintiff must respond to the
defendant’s motion with ‘actual proofs;’ ‘affidavits which parrot and do no more thte¢the]
plaintiff's allegations . . . do not end the inquirylZionti v. Dipna, Inc, 2017 WL 2779576, at *1
(E.D. Pa. June 27, 2017) (quotihgne Share Vacation Club v. Atl. Resorts, LT85 F.2d 61, 66,
n.9 (3d Cir. 1984))see also Lehigh Gas Wholesale, LLC v. LAP Petro.,, [20C5 WL 1312213,
at *2 (E.D. Pa. Mar. 23, 2015) (“Plaintiff carries the burden to prove personal jurisdictingn us
‘affidavits or other competent evidence.”guoting Metcalfe v. Renaissance Marine, In666
F.3d 324, 330 (3d Cir. 2099

Ultimately, plaintiffs mustshow, “with reasonable particularity,” enough contact between
the defendant and the forum to support the exercise of personal jurisdiction foyuthnestate.
Mellon Bank PSFS, NatAssn v. Faring 960 F.2d 1217, 1223 (3d Cir. 1992) (internal citations

omitted); see also Action Mfg. Co. v. Simon Wrecking, G@5 F.Supp.2d 411, 418 (E.D. Pa.



2005) (“In order to establishmima faciecase, tk plaintiff must present specific facts that would

allow the court to exercise jurisdiction over the defendant.”).

DISCUSSION

A federaldistrict court“typically exercisas personal jurisdiction according to the law of
the state where it sits.O’Connor, 496 F.3d at 316 (citing Rule 4(k)). Pennsylvania’s long arm
statute allows courts to exercise personal jurisdiction “to the fullest exiiemted under the
Constitution of the United States and may be based on the most minimum contact with the
Commonwalth allowed under the Constitution of the United States.” 42 PansC $at
§5322(b). Thus,this Court’s analysisvill focus on federal due process requiremeigaacs v.
Ariz. Bd. Of Regent$08 F. App’x 70, 74 (3d Cir. 201Fpatista v. O’'Jays @s, Inc, 2019 WL
400060, at *3 (E.D. Pa. Jan. 30, 2019).

This constitutional inquiry is guided by the “minimum contacts” test established in
International Shoe Co. v. Washingi@26 U.S. 310 (1945)Under this standardor a courtto
exercise personajurisdiction over aparty in a manner consistent with thEourteenth
Amendment’s de pocessrequirementsa plaintiff must show that a defendahas “certain
minimum contacts with [the forum] such that the maintenance ofath&uit does not offend
traditional notions of fair play and substantial justickd’ at316;see also Marten v. Godwid99
F.3d 290, 296 (3d Cir. 2007)The focus of the minimum contacts analysistie relationship
among the defendant, the forum, and the litigati®mnafér v. Heitner 433 U.S. 186, 204 (1977),
such that the defendant has fair warning thatay be subject to suit in that foruriMarten 499
F.3d at 296.

Courts have established two forms of personal jurisdichansatisfy these principles

general jursdictionandspecific jurisdiction.See D’Jamoos ex rel. Estate of Weingeroff v. Platus



Aircraft Ltd., 566 F.3d 94, 102 (3d Cir. 2009) (citiitelicopteros Nacionales de Colombia v.
Hall, 466 U.S. 408, 4145 (1984)). Briefly, generaljurisdiction—coveringany claim against a
defendant—exists when the defendant’s “affiliations with the State are so ‘continuous and
systematic’ as to renddrem essentially at home in the forum statedimler AG vBauman 571

U.S. 117, 127 (2014) (quotingoodyear Dunlofires Operations, S.A. v. Browh64 U.S915,

919 (2011)).Specificjurisdiction existoovera defendanbnly where the claims at issue “arise[e]

out of or relat[e] to the defendant’s contacts with the foruhkhelicopteros 466 U.S. at 414 n.8.

GeneralJurisdiction
A court has general jurisdiction overdafendant whose “continuous and systematic”
contacts with the forum state render it essentia@tyhome”there. Daimler, 571 U.S.at 127
(quotingGoodyear 564 U.Sat919). Generally, courts consider a corporate defendabe ttat
home” in the foran which the defendant is incorporated &mdhas its principal place of business
DeGregorio v. Marriott Int'l, Inc, 2017 WL 6367894, at *3 (E.D. Pa. Dec. 13, 20(ciling
Daimler, 571 U.S. at 119).In only “exceptional” casesa plaintiff may establish general
jurisdiction over a corporate defendanta stateother thants stateof incorporation oprincipal
place of business if the corporation’s contacts are “so substantial and of such astatueader
the corporation at home in that stat&&Gregoriq 2017 WL 6367894, at *3 (quotirigaimler,
571 U.S. at 139 n.}9 TheUnited States Court of Appeals for the Third Cirdtifthird Circuit”)
has observechowever, that it is “incredibly difficult to establish general jurisdiction in anfor
other than thédefendant’splace of incorporation or principal place of businesStiavez v. Dole
Food Co, 836 F.3d 205, 223 (3d Cir. 2016) (quotiMgnkton Ins. Servs., Ltd. v. Rit{g§i68 F.3d

429, 432 (5th Cir. 2014)). Furthelnjg district has consistently ruled th#témere allegation that

defendants operate in the State does not render defendants ‘at home’ in Pennsylvania and subjec



. . .to general jurisdictiornere.” Spear v. Marriott Hotel Servs., In2016 WL 194071, at3

(E.D. Pa. Jan. 15, 2016&)ifations omitte§f see alsaCampbell v. Fast Retailing USA, In2015

WL 9302847, at *3 (E.D. Pa. Dec. 22, 2015) (“The allegation that an entity transacts business,
even substantial business, in Pennsylvania is insufficient to establish tlessiemially ‘at home’

in Pennsylvania.”{citing Daimler, 571 U.S. at 138)).

Here, Plaintifidoes not disput@nd generally alleges himsdiffat Moving Defendants are
incorporated in Delaware and have principle places of business in New York. [ECF 4%hai<].
unless Plaintiff can show that this is axteptional caseMoving Defendants are not subject to
general jurisdiction in Pennsylvanialo meet this requirement, Plaintiff arguiggt Moving
Defendantsare subject to general jurisdiction becaubkey “do[] business in PA” anthave a
business sttagy that spans “all majagyeographie$,[ECF 44 at 1920], andemploy numerous
artists with tiesto Pennsylvanig][ECF 44 at 20]. Such allegations, even if trubpwever,are
insufficient to establish general jurisdictioBee Spea016 WL 194071, aB (collecting cases
Farber v. Tennant Truck Lines, In&4 F. Supp. 3d 421, 424-25 (E.D. Pa. 2015) (“[T]he workers
Tennant employs who live in Pennsylvania, the miles its workers drive in Pennsylvania, the
revenue its workers generate . . . unDarmler, do not together operate to render Tennant ‘at
home’ in Pennsylvania and subject it to general jurisdiction Hd@tations omitted) Based on
theallegations andaselaw citedthis Courtfinds that Plaintiff has failed to establisip@ma facie

case of general jurisdiction oviloving Defendants.

SpecificJurisdiction
In contrast to general jurisdiction, a court may exerci@ecific jurisdiction over a
defendantonly “when the claim is related to or arises out of the defendeatitacts with the

forum.” Goodway Grp. v. Sklerox2018 WL 3870132, at *4 (E.D. Pa. Aug. 15, 20{8jing



Dollar Sav Bank v. First Sec. Bank of UtaN.A, 746 F.2d 208, 211 (3d Cir. 1984)The Third
Circuit applies a thre@rong test to determine whether specific jurisdiction exi§€f<Connor v.
Sandy Lane Hotel Cp496 F.3d 312, 317 (3d Cir. 2007). Under this test, a plaintiff must prove
that (1) the defendants purposefully directed their activities at the forum; (23tibe arisesout

of or relates tdhose activitiesand (3) the exercise of jurisdictiatherwisecomports with fair

play and substantial justiced. (citations omitted)see alsdGoodway 2018 WL 3870132, at4*
(citing O’Connon. To decide whether personal jurisdiction comports with fair play and substantial
justice,courtsmay considetthe burden on the defendant, the forum State’s interest in adjudicating
the dispute, the plaintiff's interest in obtaining the moftieht resolution of controversies, and
the shared interest of the several States in furthering fundamental subjectalepsbcies.”
Miller Yacht Sales, Inc. v. SmjtB84 F.3d 93, 96 (3d Cir. 2004juotingBurger King Corp. v.
Rudzewicz471 U.S. 462, 477 (1985)).

Moving Defendantsrguethat Plaintiff has failed to plead any facts that demonstrate that
the Moving Defendant$urposefully directed” their activities towaREnnsylvania. In response,
Plaintiff argues that specific jurisdiction in meylvania exists because Moving Defendants
createdderivatives of worksthat were themselvagseated in PennsylvanigPlaintiff appears to
rely exclusively on the fasthat the Songs were created in Philadelgimid that their derivatives
were globallydistributedto support hispecific jurisdictiorargument.Plaintiff's arguments fail.
Plaintiff hasnot actually made any allegatigs otherwise produced any evideniygng Moving
Defendants’ actions to Pennsylvania beyalielging thathe Song were created in Philadelphia
and vaguly implying that copies oHeartbrokerwere soldn the state Such allegationsyithout
more,simply fall short of demonstrating thatdving Defendants in any waurposefullyavailed

themselves of the benefits and protections of Pennsylvania GwnpareJohnson v. Barrier



2016 WL 3520157, at *5 (N.D. lll. June 28, 2016) (“[A]llegations concerning the sale of [allegedly
infringing] products through UMG’s website cannot, alone, establish specific giiisdiover
UMG. . .. Plaintiff offers no evidence of geographicdtigusedargeting that could subject UMG

to personal jurisdiction . . . even assuming that UMG made retail and sale® of [allegedly
infringing products] to lllinois residents throughout 1992015, Plaintiff fails to quantify these
sales, or to otherwise demonstrate their substantialityvith Wise v. Williams2011 WL
2446303, at *5 (M.D. Pa. May 18, 201(speific jurisdiction was supported by allegations that
defendants advertised infringing song in Pennsylvania, intentionally marketed and sold infringing
song in Pennsylvania, and performed infringing song at live concerts in Pennsylenia);
Pokermatic Inc. v. Pokertek, In2006 WL 2803037 (E.D. Pa. Sept. 27, 200&)Iding that
allegationghat defendant produced product similar to Pennsylvalaiatiff’s product, engaged

in “a pattern of . . . trade defamation, and tortious interference with contractudhtionships,”

and negotiated unsuccessfully to purchase rights to plaintiff's product, did not establifb spec
jurisdiction under either the traditional or tBaldertestsfor personal jurisdiction As suchthis

Court finds thatPlaintiff s allegations failto establish specific jurisdiction over Moving

Defendants

5 Though theThird Circuithas yet to establish whether copyright infringement should be analyzed
as an intentional torttleer circuitcourtshavesoidentifiedit and, thushave analyzed personal jurisdiction
with respect taopyright claims under the “effects” tdsbm Calderv. Jones465 U.S 783, 787 (1984)
See Bucklew v. Hawkins, Ash, Baptie &,CaP, 329 F.3d 923, 931 (7th Cir. 200&)pleman v. Sch. Bd.
of Richland Par.418 F.3d 511, 519 (5th Cir. 2005heThird Circuit follows other circuits in employing
the Calde testto analyze personal jurisdiction over defendantimtentional tortscases, and at least one
other court in this district has considered the elements @dldertest when analyzing the alleged forum
contacts accompanying a copyright infringenaaim. See Joe Hand Promotions, Inc. v. Shehadeh9
WL 2077728, at *4 (E.D. Pa. May 10, 201%)nder theCalder“effects” test, “an intentional tort directed
at the plaintiff and having sufficient impact upon it in theufor may suffice to enhancehetrwise
insufficient contacts with the forum such that the ‘minimum contactsg of the Due Process test is
satisfied."IMO Indus. v. Kiekert AGL55 F.3d 254260(3d Cir. 1998) (citind<eeton v. Hustler Magazine,
Inc., 465 U.S. 770, 780 (1984)).



VenueTransfer

In response to Moving Defendants’ moti@taintiff alternatively argues thitthis Court
shouldfind jurisdiction lacking, it should transfer this matteithe District of Delaware Under
28 U.S.C. § 1631,

Whenever a civil action is filed in a court . . . and that court finds that there is a

want of jurisdiction, the court shall, if it is in theterest of justice, transfer such

action or appeal to any other such court in which the action or appeal could have

been brought at the time it was filed or noticed.
The Third Circuit has instructed that district courts have discretion to “transfall or only part
of an action,” severing thection as to some defendargs thait may be transferred if such course
is in the interest of justiceD’Jamoos 566 F.3dat 110 @d Cir. 2009)“the course of action we
propose . . . is not a partial tré@msat all inasmuch as the action, once severed, may be regarded
as two . . . actions, each of which is then transferrablenot—pursuant to . . . section 1631.”).
Moreover, “8 1631’s language creates a rebuttable presumption in favor of trai¥fearhoos

v. Pilatus Aircraft Ltd, 2009 WL 3152188, at *2 (E.D. Pa. Oct. 1, 2009) (transferring case, on

remand from the Third Circuit, because transfer “provides the plaintiffs withethefit of having

To satisfy the “effects” test, a plaintiff must show thatt{l® defendant committed an intentional
tort, (2) the forumwasthe focal point of the harm suffered by the plaintiff as a result of that mok{3athe
forum was the focapoint of the tortious activityn the sense that the tort was “expressly aimed” at the
forum. Id. at 261. The Third Circuit “has instructed that district courts need not considerirtetwo
elements unless the ‘expressly aimed’ element is first niretrkas v. Rich Cast Corp, 2014 WL 550594,
at*22 (W.D. Pa. Feb. 11, 2014) (citifndO Indus, 155 F.3d at 266)To show that the defendant “expressly
aimed” tortious conduct at the forufithe plaintiff must show that the defendant knew that the plaintiff
would suffer tle brunt of the harm caused by the tortious conduct in the forunpoamdo specific activity
indicating that the defendant expressly aimed the conduct fatrthre.” IMO Indus, 155 F.3d at 266.

Here, Plaintiff has not alleged any facts to showtating Defendants knew that any harm would
be felt in Pennsylvania, nor has he identified any “specific #gtilsy which Moving Defendants aimed
their conduct at Pennsylvanidurther, Plaintiff lives irDelaware not in Pennsylvania. As such, Pl#int
would be harepressed to show how Moving Defendants “knew that the plaintiff would shédsrunt of
the harm . . . in [Pennsylvania]ltl. Accordingly, under an application of tlkaldertest, Plaintiff fails to
establish specific jurisdiction ov®&loving Defendants.

10



its day in court” and would impose no “unwarrantediship” ondefendant) Nevertheless, before
severinghe case’a judge should weigh the convenience of the parties requesting transfer against
the potential inefficiency of litigating the same facts in two separate foruihite v. ABCO
Engineering Corp.199 F.3d 140, 144 (3d Cir. 1999).

Moving Defendants oppose transfand focus their argument on the inefficiency of
simultaneously litigating single issue in separate forums. However, this concern is insufficient
to overcome the inherent preference for transfer that courtsihi@vpreteds 1631to imply.
Transferto Delaware does n@rovide Plaintiff withanyunfair benefit andMoving Defendants
have identified no unwarranted hardship that they would face if forced to litigate statheof
their incorporation. ThougtMoving Defendants are correct that transfamy result in
simultaneous litigation in separatedarsover a single course of eventsnay simply be the case,
as inD’Jamoos that “this litigation was destined to bided in multiple forums through no fault
of any party.” D’Jamoos 2009 WL 3152188, at *3. In light of the “salutary policy of favoring
the resolution of cases on the meriid,”at *2 (quotingBritell v. United States318 F.3d 70, 74
(1st Cir. 2003)) this Court finds that transfer to the District of Delaware is “in the interest of
justice” under 8§ 1631. Therefore, Plaintiff's request that the claims adaowng Defendants

be severed and transferred to the District of Delaware is granted.

CONCLUSION
For the reasons stated, this Court finds that there is a want of jurisdictiotheaaims
against Moving Defendantndthat transfer okaid claimgo the District of Delawarés in the

interest of justice An Order consistent with this Memorandum Opinion follGws.

6 This Court is aware that Plaintiff has filed a motion for leave to file a semmetided complaint.
However, by Plaintiff's own account, “[tlhe purpose of the amendment is to add two fevdaiets—
Blackground Records LLC c/o BgrHankerson and Black Fountain Music c/o Barry Hankerson” and to

11
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specify that Mr. Hankerson is the current (rather than the former)yramfBéackground Records. Plaintiff
does not propose to alter any of his allegations against Moving Defendantsraisgt@ire any of the
deficiencies discussed herein. Therefore, the claims against Moving Defendgntse severed and
transferred before the motion to amend Plaintiff's allegations as.tbldhkerson is addressed.

12
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