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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DR. ORIEN L. TULP, CIVIL ACTION
Plaintiff ,
V.
EDUCATIONAL COMMISSION FOR NO. 18-5540
FOREIGN MEDICAL GRADUATES AND
DR. WILLIAM W. PINSKY,
Defendants

MEMORANDUM OPINION

This case is, in effect, Plaintiff Orien Tulp’s challenge todiseiplinary action taken by
Defendant Education Commission for Foreign Medical Graduates (“ECFiYainst Plaintiff
for providing false information about the branch campuses of an overseas méuioal She
Court previoushdismissedPlaintiff's various constitutional and common lalaims with the
soleexception of a common law due process claBeeTulp v. Educ. Comm’n for Foreign Med.
Graduates 2019 WL 1382725, at *1 (E.D. Pa. Mar. 26, 201BCFMG now moves for
summary judgment on this last remaining claim. For the reasons that faltiMIGs motion
will be granted.

l. LEGAL STANDARD

Summary judgment must be granted to a moving party if “there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter offad.'R. Civ. P.
56(a);see also Alabama v. North Caroline60 U.S. 330, 344 (2010). A genuine dispute “exists
if the evidence is such that a reasonable jury could return a verdict for the non-paning
U.S. ex rel. Greenfield v. Medco Health Solutions,, 880 F.3d 89, 93 (3d Cir. 2018).

The party opposing the motion for summprggment mustgo beyond the pleadings,”

Celotex Corp. v. Catretd77 U.S. 317, 324 (1986), and demonstrate that “a fact . . . is genuinely
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disputed” by “citing toparticular parts of materials in the rec@réed. R. Civ. P. 56(¢)Doe v.
Abington Friends Sch480 F.3d 252, 256 (3d Cir. 2007The norrmoving party may not
merely deny the allegations in the moving party’s pleadings; instead $teshaw where in the
record there exists a genuine dispute over a material fagtfien the non-movaritails to
properly address [the movant’s] assertion of fact . . . the court mapnsider the fact
undisputed for purposes of the motion,” and “grant summary judgment if the motion and
supporting materials—including the facts considered undispuséow-that the movant is
entitled toit.” Fed. R. Civ. P. 56(e)(25ee, e.g.Payne v. City of Philadelphj2016 WL
1298951, at *2 (E.D. Pa. Apr. 4, 2016).

In accordance with this Court’s policies and procedlEE€F;MG submitted a statement
of materialfactsalong with its summary judgment motisupported by citations to the record.
Plaintiff's respons@either meaningfully addressECFMG’sassertions of fact nor
demonstrated that any of those assertwaie genuinely disputedinstead, Plaintiffecited the
allegations contained in the Complaint or else produced conclusory assertions viitiont to
the record.Accordingly, the Court will considdeCFMG’saccount of the facts undisputed for
purpose of resolving this motion.

Lastly, where, as here, a fedetalrt is interpreting Pennsylvania lailve federal court
must follow the Pennsylvania Supreme Couintre Energy Future Holdings Corp842 F.3d
247, 253-54 (3d Cir. 2016). If the law is unclear and there is no controlling precedent issued by
Pennsylvania’s highest cous federal courimust “predict” how it would rule, giving “due
regard, but not conclusive effect, to the decisional law of lower state coNidatignwide Mut.

Ins. Co. v. Buffetta230 F.3d 634, 637 (3d Cir. 2000).



I. FACTS & PROCEDURAL HISTOR Y

A. ECFMG'’s Policies & Procedures

ECFMG is a private, noprofit organization based in Philadelphia that certifies
international medical graduates (“IMGs9 that those students can pursue postiuate
medical training in the United StateSpecifically, ECFMG: (1) certifies the readiness of IMGs
through an evaluation of their qualifications, (2) verifies IMGs’ educatiedentialsand (3
provides that information to graduate medical programs and other health carerprodsi@art
of the verification process, ECFMG collects certain documentation from IM@sgding
documentation confirming thgraduatesttended a recognized international medichbsl.

ECFMGdefines a international medical school &n education facility located in a
country outside of the United States and Canada with its primary campuses and maiongpe
located in that country.” Where an international medical schooatgsebranch campuses,
ECFMGrequires confirmation that “the branch campus is authorized to operate as d medica
school in the branch campus country” and that the international medical school “awpetsde
that meet the medical education eligibility requirements for licensure to practicgmaed the
branch campus country.” Only graduates froboaa fide international medical school can
obtainECFMG certification.

To ensure the integrity afs certification processECFMG maintains policies tdetect
and snuff out “irregular behavior.” The policies are set forth in ECFMG’s pulaicyiable
Policies and Procedures Regarding Irregular Behawioich defing‘irregular behavior” as “all
actions or attempted actions on the part of applicants, examinees, potential agmibans
when solicited by an applicant and/or examinee, or any other person that would or coutd subve

the examination, certification or other processes, programs or services M@ CF



“Examples of irregular behavior inae . . . submission of any falsified or altered document to

ECFMG, whether submitted by the individual or by a third party, such as a mechcall, on

behalf of the individual,” and “falsification of information on applications, submissiorather

materials to ECFMG.” The Policies and Procures make clear that “such actioresrated

actions are considered irregular behavior, regardless of when the irredgudaiob@ccurs, and

regardless of whether the individual is certified by ECFMG.”

ThePolides and Procedures also sata specific processy whichECFMG

investigats suspected irregular behavior, determines whether an individual engaged imirregul

behavior, and takeemedial action if a finding of irregular behavior is made:

After receip of a report or other information suggesting irregular behavior on the
part of an individual, ECFMG staff will review the information and will assess
whether there is sufficient evidence of irregular behavior. When indicated and
feasible, staff will conduct a followp investigation to gather additional
information.

If ECFMG staff finds that there exists a reasonable basis to conclude that an
individual may have engaged in irregular behavior, the matter will be referred to
the Medical Education Crederisa&Committedhereinafter “Credentials
Committee].

[T]he individual will be advised in writing of the nature of the alleged irregular
behavior and will be provided with a copy of the Policies and Procedures
Regarding Irregular Behavior.

The individual will be given an opportunity to provide written explanation and to
present other relevant information.

The individual may also request the opportunity to appear personally before the
[Credentials Committéeand may be represented by legal counselgif th
individual so wishes.

All pertinent information regarding the irregular behavior, including any
explanation or other information that the individual may provide, will be provided
to the Credentials Committée The[Credentials Committg¢ebased onhe
information available to it, will determine whether the preponderance of the
evidence indicates that the individual engaged in irregular behavior.



¢ If the[Credentials Committg¢aletermines that the individual engaged in irregular
behavior, theCredenitals Committegwill determine what action(s) will be taken
as a result of the irregular behavi@@CFMG will notify the individual whether
the[Credentials Committéeletermined the individual engaged in irregular
behavior and of any action(s) taken juanst thereto

e The[Credentials Committ¢s determination of irregular behavior and any
action(s) taken pursuant thereto .may be appealed to the Review Committee
for Appeals if the individual has a reasonable basis to believ€tbdgntials
Committe¢ did not act in compliance with the Medical Education Credentials
Committee Policies and Procedures or thaf{ @redentials Committges
decision was clearly contrary to the weight of the evidence before it.

B. ECFMG'’s Investigation of Plaintiff

Plaintiff is President of the University of Science, Arts, and Technolog8A™), a
medical school headquartered the British Overseas Territory of Montserrat. In July and
August of 2018, ECFMG receivedformation—including an email from the parenta USAT
student—indicating that USAT was offering classes in Miami, Florida. Omug&j, 2018,
ECFMGemailed Plaintiff, informing him thaff]t ha[d] recently come to the attention of
[ECFMG] that USAT in Montserrat is operating a satellite (or branampus in Miami,
Florida,” and requesting Plaintiff produtdocumentation from the United States Department of
Education and/or the Florida Department of Education confirming that USATsiNdi@anch
campus is authorized to operate as a medical school in the United SEE@#IVG never
received anpuch documentation.

Instead, on August 21, 2018, Plaintiff respondeBE@MG's email, as follows:

This is incorrect information. The Miami location is an information and
testing site only . . and an Orientation for new students is conducted prior to their
traveling to the Caribbearit is NOT a campusOur ONLY Campus is located in
Olveston, Montserrat, British West Indies.

Actually, recall that Montserrat is a volcanic Island, and the license issued
to USAT in September, 2003 DOES actually permit the establishment of off-
campus lecture and administrative sites as needed. USAT has students on island

on a year round basis since its origination.
| hope this will clarify your concern.



On September4, 2018 ECFMGSs Vice President of Operations, Kara Corrado, sent
Plaintiff a follow-up email, stating thd&CFMG “received information USAT is providing
medical education lectures not only at its Miami site, but also at sites in Tampa, BaliEw]
TX.” The emallECFMGwould “continuel] its review of this matter,” and that “as part of its
review, ECFMG has reached out to students and graduates of USAT in order to collect
information from them regarding their attendance at USAT.” Corrado continued:

Effective today, USAT students and graduates seeking services related to

ECFMG Certification . . . must complete and submit an affidavit attesting to the

accuracy of the medical school information provided to ECFMG. Services will

not be provided to individuals who do not complete the affidavit. ECFMG has

provided instructions about this process directly to the students and graduates.

Consistent with Corrado’s email, ECFMG sent affidavits to USAT students and
graduates, asking them to certify their dates of attendance at USAT as \Wwell@sation where
they took their basic science courses. More than 300 students submitted affidizcaiisnig that
they took classes in the United States; none indicated that they took courses inrtontser

On Septembe24, 2018, ECFM@lsoupdated its Sponsor Note for USAT on the World
Directory of Medical Schoel-the directory maintained by ECFMG to inform the public of the
eligibility of a school’s graduates to start the process of ECFMGicatidn. The Sponsor Ne
stated that “students and graduates of USAT are subject to enhanced procedomesttbatmet
in order to be eligible for ECFMG Certification related services|.]”

C. ECFMG's Irregular Behavior Proceedings Against Plaintiff

On October 18, 2018, ECFMs&ant Plaintiff an email, advising him

of the allegation that you, individually and in your capacity as an official of the

University of Science, Arts & Technology (USAT) Faculty of Medicine,

Montserrat, engaged in irregular behavior in connection with girayifalse

information to ECFMG. Specifically, you provided false information to ECFMG
when you (1) notified ECFMG that USAT does not operate a branch campus in



Miami, Florida and (2) certified to the attendance dates of several USAGnssud

and graduates when ECFMG has information that these students were not

attending USAT during some of the time periods to which you certified.

In addition, the letter summarized the procedure by wthielCredential Committeaould
review the allegatian The letter:explainedhatmatter was being referred to the Credential
Committee for revievat its November 28, 2018 meetjraglvised Plaintiff to review the
Credentials Committée Policies and Procedures, whisfereattached to the email; informed
Plaintiff that hehad the opportunity to appear before @redentialCommitteeon November 28,
accompanied by legal counsel; listed the documents the Credemtiethittee would be
reviewingon that datewhich were also attached to the email; and, requested Plamufide a
written responseo the allegationby November 1, 2018. On October 18, ECFMG also updated
USAT’s Sponsor Note, as follows: “As of January 1, 2019, students and graduates of this
medical school with a graduation year of 2019 and later are not eligible to aflBFMG for
ECFMG Certification[.]”

Plaintiff, through counsel, respondedECFMG'sletter on October 23, 2018Plaintiff
confirmed that he would attend the November 28 hearing, requested additional documentation
about the allegatian and questioned ECFMG’s decision to change USAT’s Sponsor Note prior
to the hearing. On October 26, 2018, Corrado clarified that the allegations of irteghudaior
concerned only Plaintiff's actions, and not USAT more broadly. Then, on November 14, 2018,
Corrado emailed Plaintiff’'s counsel, confirming that:

[Plaintiff] is scheduled to appear before the ECFMG Committee with you and Mr

Reil (Dr. Tulp’s attorneys) on Wednesday November 28, 2018 at 9:00 AM. ... In

accordance with ECFMG'’s standadhctice, Dr. Tulp will be scheduled for 20

minutes, during which time he will have the opportunity to present his response to

these allegations (either personally or through his counsel) and the ECFMG

Committee members, ECFMG counsel, and staff will ieeeopportunity to ask
guestions. After that, Dr. Tulp may provide a brief, closing statement.

1 The letter was incorrectly dated September 238201
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Corrado also provided Plaintiff's counsel with the materials that the Gralde@ommittee
would review at the meeting. On November 16, 2018, Corrado sent Plaintiff’'s counseha foll
up email to “confirm that you have received the materials that the ECFMG Comnmiittee w
review at its meeting on November 28, 2018 related to the allegations of irregjudanidy for
[Plaintiff].” The same day, Plaintiff’'s cosel reponded, stating that he had received the
documents.

On November 28, 2018, Plaintiff appeared before the Credential Committee,
accompanied by counseht the outset of the hearing, ECFMG again proviBéntiff with
copies of the materials undeonsideration After Corradosummarized the allegations of
irregular behaviorPlaintiff's counsel made his opening remarks, stating:

First, | would like to ask for the—I've asked and I've asked and I've asketidor t

packet that was presented to thenotittee members. | would like a copy of the

packet, the information that was submitted to the committee members so that |

will know what was considered by the committee before we cameduzag

because you're considering information that | may or may not know about.
Counsel foECFMG directed Plaintiff's counsel to the printed materials provided at the
beginning of the hearing and reiterated that all materials under considdratihe Credential
Committee had been provided to Plaintiff and his counsel on several occasions.

Plaintiff's counsel then madeseries of legal arguments to the effect BHRGFMG. (1)
had “no jurisdiction over [Plaintiff],” (2) bore “the sole exclusive burden of ptd8), had‘a
duty of presenting . . . evidence . . . before [Plaintiff] has to answer anything,’llbdttéado so,
(4) “co-mingl[ed] . . . the prosecutorial and jury functions,” (5) prejudged the matter bgtakin
action against USAT, and (6) failed to provide Plaintiff with the “regulationispsotocols for

these meetings[.]” Plaintiff's counsel concluded: “That is our openingwtate If you have

any questions, you can address them to me. [Plaintiff] will not be answerimgestyons.”



Counsel for ECFMG and Plaintiff then engaged praractedoackandforth, in which
ECFMG’s counsel invited Plaintiff tprovide evidence or testimony addresdimg allegations
of irregular behavior and Plaintiff’'s counsel declined, arguing ECFM@eckthe burden of
production. After roughly nine minutes of this baakdforth, counsel for ECFMG terminated
the hearingby stating “You're not providing any evidence. So thank you for coming tp{fay

D. Irregular Behavior Determination

On December 14, 2018, ECFMG notified iRtdf via email that the Credential
Committee had completed its review and determined that Plaintiff had engagedutairre
behavior. Specifically the Credential Committee found Plaintiff provided false information
when he “notifiedECFMGthat USAT d@s not operate adqnch campus in Miami, FLAnd
“certified to the attendance dates of seve}@8AT students and graduates when ECFMG has
information that these students were not attending USAT during some of the tiots pe
which you certified.”

As a result, ECFMG informed Plaintiff that it was taking the following disciplinary
action: (1) refusing, for a minimum of five years, to accept any documents sigdéxt
certified by Plaintiff; (2) adding to ECFMG’s Sponsor Note for USAT thatedain oficial of
[USAT] engaged in irregular behavimr connection with providing false information to
ECFMG;” and, (3) making a permanent annotation in Plaintiffs ECFMG rebatche engaged
in irregular behavior ECFMG alsoinformed Plaintiff that he had ity days to appeal the
decision Plaintiff did not petition foreconsideration of the Credential Committee’s
determination.

E. Procedural History

On December 24, 2018, Plaintiff initiatedshctionagainst ECFMG and Dr. William



Pinsky, the President &@CFMG, and, on January 2, 2019, filed a motion for a preliminary
injunction. On January 22, 2019, Defendants mawetismiss the ComplaintTwo days later,
on January 24, 2019, the Court held a hearing on Plaintiff's preliminary injunction motion and
denied the request for preliminary relief for the reasons stated on the réroiMarch 26,
2019, the Court granted Defendants’ motion to dismiss as to all of Plaintiffisscémainst Dr.
Pinsky, and as to all of Plaintiff's claims against ECFMG, withdékception of the common law
due process claimSeeTulp, 2019 WL 1382725 at *1ECFMG now movedor summary
judgment on this last claim.
[I. DISCUSSION

“The touchstone of due process is protection of the individual against arbitrary dction[
Wolf v.McDonnell 418 U.S. 539, 5588 (1974). Many jurisdictions, Pennsyhianiaded
recognize a limited common law due process cause of action in addition to thizamitise
constitutional due process cause of actiBeeMcKeesport Hosp. v. Accreditation Council for
Graduate Med. Educ24 F.3d 519, 534-35 (3d Cir. 1994) (Becker, J., concurring in the
judgment) €ollecting cas@s Sch Dist. of City of Harrisburgv. Pa. Interscholastic Athletic
Ass’n 309 A.2d 353, 357 (Pa. 197@gcognizing thexistence of a common law duty)

Under Pennsylvania lawprivate associations” owe a common law duty of due process
“only under limited circumstances3ch. Distof City ofHarrisburg, 309 A.2d at 357. One
such instance is where a privatganizatio thatserves a public function subjectspartyto
disciplinary action.SeePsi Upsilon of Philav. Univ. of Pa, 591 A.2d 755, 758 (Pa. Super.
1991) (holding that the University of Pennsylvania, a private organization, owed a common law
duty of due proess tagroup of college studentlat itsubjectedo disciplinary action)Boehm

v. Univ.of Pa Sch of VeterinaryMed, 573 A.2d 575, 579 (Pa. Super. 1990) (holding that the
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University of Pennsylvania owed a common law duty to graduate students disciplined for
academic misconduct). The duty “operate[s] as a ‘check on organizations thageexerci
significant authority in areas of public concern such as accreditation ansitige” Prof’l
Massage Training Citr., Inc. v. Accreditation All. of Career Sch. & CdlB1 F.3d 161, 169 (4th
Cir. 2015) (quotingrhomas M. Cooley Law Sch. v. Am. Bar As459 F.3d 705, 712 (6th Cir.
2006)). Because such “quasi-public” organizatiolilee all other bureaucratic entities, can run
off the rails,” the common law duty of due process ensures that such enditrext awvholly free
of judicial oversight.”I1d.

“The requirements of common law due process are quite similar to those for
constitutional due process[.[McKeesport Hosp24 F.3d at 535. Common ladue process
requiresthat thedisciplining organization adhere “to those procedural safeguards wkich th
[organization] specifically provides.Psi Upsilon 591 A.2d at 759B0ehm573 A.2dat 585
(finding due process satisfied where the University “followed its Code of Rigimistiliously”).

In addition,those procedural safeguardsistaccord with “basic principles of . . . fundamental
fairness,” meaning “notice” and “an opportunity to be hearkt Upsilon 591 A.2d at 759;

Boehm573 A.2dat 585 (holding due process met whptaintiff “had notice and an opportunity
to be heard”)Sch. Dist. of City of Harrisburg 309 A.2dat 358 (holding due processquirement

where disciplined party “was afforded notice of the action taken against it aadailed itself

11



of the opportunity to be heard?).

The notice requirement is satisfied where the disciplinary body provides “obtice
charges against [thdisciplined party] and also of the evidence against [the disciplined.party
Boehm 573 A.2d at 582Psi Upsilon 591 A.2d at 759 (holding plaiffs afforded notice where
University provided stateentlaying outcharges andeciting factual allegations underpinning
charges) As for an opportunity to be heard, the disciplinary body must provide “an opportunity
[for the disciplined party] to present his side of the stoBjiliski v. Red Clay Consol. Sch. Bd.
of Educ, 574 F.3d 214, 220 (3d Cir. 2009) (quotidkpveland Bd. of Ed. v. Loudermii70 U.S.
532, 542 (1985)). Thus, due process requires “the opportunity to present reasons, either in
person or in writing, why proposed action should not be takieh.(quotingLoudermill, 470
U.S. at 542)Boehm 573 A.2d at 508 (explaining that an individual must be provided with the
opportunity to “produce either oral testimony or written affidavita/ibnesse®n his behalf”)
(quotingDixon v. Al. State Bd. of ER94 F.2d 150, 158 (5th Cir. 1961)Vhere inperson
testimony is permitted, such hearirigeed not be elaborateBiliski, 574 F.3d at 220 (quoting
FDIC v. Mallen 486 U.S. 230, 247 (1988)), “subject to strict rules of judicial procedBse,”
Upsilon, 591 A.2d at 761, drave all the trappings of “a fuflress judicial hearingBoehm 573
A.2d at 508 (quotindixon, 294 F.2cat 158).

Here, & the Court previously explainddCFMG is a “quaspublic” private organization

because it “exercises significant authority in areas of public condenof,T Massage Training

2When dealing with constitutional due process claims, Pennsylvania equty the familiar balancing test set out
in Matthews v. Eldridge424 U.S. 319 (1976), to determine the amount of processldiuat 335; se, e.g.Bundy

v. Wetzel184 A.3d 551557 (Pa. 2018). But the few Pennsylvania cases to address common lawadss p
claims have not employed tivatthews v. Eldridgéramework. See, e.gPsiUpsilon 591 A.2d at 75980ehm573
A.2d at 585.Insteadthose cases have employedaseby-case analysis into whether the disciplined party was
“given a fair hearing.”"Boehmb73A.2d at 584.Accordingly, ths Court predicts that Pennsylvania law would not
require the Court tapplyMatthews v. Eldridgéere butrather,requires the Court tevaluate whether Plaintiffias
“given a fair hearingby reference to those Pennsylvania cases that have evaluated common law deelgiotes
and cases concerning due process more genetzflliWMcKeesport Hosp24 F.3d at 535 (“The requirements of
common law due process are quite similar to those for constitutional doesg{d”).
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Ctr., 781 F.3cat 169—namely, bycertifying IMGs so that those students can pursue post-

graduatanedical training in the United States and ensuring the integrityabéehtification

processTulp, 2019 WL 138272%t *5-6. As such, imust ‘employ fair procedures when

making decisions,” with regard to individualsike Plaintif—that it subjectso disciplinary

action. McKeesport24 F.3d at 535. Thus, ECFMG owed Plaintiff a common law duty of due

process throughout the irregular behavior investigation.

The undisputed facts demonstrate 8@FMG complied with that dutyFirst, its

investigationand irregular behavior determination adhered to the procedural safeguardhset for

in its publicly-available Policies and Procedurespecifically,

Whereas the Policies and Procedures provide that “[i]f ECFMG staff fiatls th
there exists a reasonablasis to conclude that an individual may have engaged in
irregular behavior, the matter will be referred to[tGeedentials Committég
here,after aninvestigation into USAT’s Florid&ased campuses revealed that
Plaintiff provided false information regarding USAT'’s operations, ECFMG
referred the issue to the Credentials Committe@ hearing

Whereas the Policies and Procedures provide that “the individual will be advised
in writing of the nature of the alleged irregular behavior and will be providdd wit
a copy of the Policies and Procedures Regarding Irregular Behavior;” here, o
October 18, 2018, ECFMG emailed Plaintdfletteradvisng him of the irregular
behavior allegations copyof the Policies and Procedures Regarding Irregular
Behavia, and copies of the documents provided to the Credentials Committee
upon which the allegations were based

Whereas the Policies and Procedures provide that “[t]he individual will be given
an opportunity to provide written explanation and to present oghevant
information;” here, in the October Bnail ECFMG provided Plaintiff an
opportunity to provide a written response to the charges of irregular behavior,
and, on October 23, 2018, Plaintiff's counsel provided a written response to the
allegations

Whereas the Policies and Procedures provide that “[t]he individual may also
request the opportunity to appear personally beforeGredentials Committge
and may be represented by legal counsel, if the individual so wishes; rhtre, i
sameOctober 1&mail, EGFMG informed Plaintiffof that opportunity, and, on
November 28, 2018, Plaintiff was afforded the opportunity to present evidence
and testimony to the Credential Committee, accompanied by counsel,

13



e Whereas the Policies and Procedunesidle thatthe“[Credentials Committde
based on the information available to it, will determine whether the
preponderance of the evidence indicates that the individual engaged in irregular
behavior; here,after reviewing the documentary evidence arairfiff's
November 28 presentation, tBeedential Committedetermined thal®laintiff
had engaged in irregular behavior by providing false information about USAT’s
activities;

e Whereas the Policies and Procedures provide'B@EMG will notify the
individual whether theQredentials Committ¢eletermined the individual
engaged in irregular behavior and of any action(s) taken pursuant thhez;
on Decembef4, 2018, ECFMG notified Plaintiff via email thitse Credential
Committee hadletermined that he engaged in irregular behavior, explained the
grounds for that decision, antformed Plaintiff of the disciplinary action being
takenagainst him

e Whereas the Policies and Procedures prowidehe“[Credentials Committgés
determiration of irregular behavior and any action(s) taken pursuant thereto . . .
may be appealed;” here, in the December 14 eB@EMGinformed Plaintiff of
his ability to appeal the decision.

Thus, ECFMG followed the procedural safeguards which [gpecifically providéd].” Psi
Upsilon 591 A.2d at 759.

Second, the procedural safeguards ECFMG provided comportedbaglt ‘principles of
... fundamental fairness” because they afforded Plaintiff both notice and an oppootieity t
heard. Id. As to notice, ECFMG’s October 18 email advig&ldintiff of the irregular behavior
allegationsand provided copies of the documents upon which those allegations were based,
satisfying the notice requiremenrit.; Boehm 573 A.2d at 582. As for an opportunity to be
heard ECFMG afforded Plaintiff the opportunity to provide a written response to thatidieg
of irregular behavioand topresent oral testimony at the November 28 hearing—opportunities
that Plaintiff, through his counsel, took advantage of. Accordingly, Plaintiff was pdottice
opportunity to present reasons, [both] in person [and] in writing, why [ECFMG’s] proposed

action should not be taken,” satisfying the opportutotipe-heard requiremen8iliski, 574

14



F.3d at 221.

Plaintiff arguments to the contragyescattershot and, at timetdifficult to follow. The
gist appears to be that the November 28 heavemgjnadequatand thereforeleprivedPlaintiff
of a meaningful opportunity to be heard here are several problems wittakiff's position.

To start—and putting the November 28 hearing aside for n®ia#ntiff was afforded an
opportunity to be heard when ECFMG invited him to submit a written reply to the allegattions
irregular behavior. All that due process required hexe theé‘'opportunity to present reasons,
either in person or in writingwhy proposed action should rm takeri’ Biliski, 574 F.3d at 220
(emphasis added)l'he fact that Plaintiff was invitetb present written responses to the
allegations of irregular behavior puts paid todingument thaECFMG deprived him of an
opportunity to be heard.

Turning to the November 28 hearing, Plaintiff complains that the hearing was
procedurally inadequatebecause ECFMG allotted only éwty minutes foit, because ECFMG
relied on its documentary evidence and did not present live testimongeeadse ECFMG did
not allow him to crosgxamine witnessesBut, as already notediue process does not require
the full panoply of procedural protectioagailable in other proceedingSeeBoehm 573 A.2d
at 508 (holding due process does not require “aditdés judicial hearingvith the right to cross-
examine witnessés(internal quotation marks omittedych. Dist. of City of Harrisburg 309
A.2d at 358 (finding due process met where petitioner “offered testimony,” at “aadgul
scheduled meeting” of the disciplinary gpdHere, #l that ECFMG was required to provide
was an opportunitfor Plaintiff “to present his side of the storyiliski, 574 F.3d at 220

(internal quotation marks omitteddnd the November 28 hearing satisfied that requirement.

3 Plaintiff neitherappeas to arguethat ECFMGfailed to adhere to the procedural safeguards set forth in the
publicly-available Policies and Procedures, nor BEBEMG provided inadequate notice of the allegations against
him.
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Lastly, Plaintiff argues that thearly termination of the hearing violated his due process
rights The record demonstratdsoweverthatafter deliveringhis opening statement, Plaintiff
declinedto provide additionatvidence or testimonyand thaE CFMGthenterminating the
hearing. Plaintiff's choice to sit on his hands, however, does not render the November 28
hearing inadequateCf. Psi Upsilon 591 A.2d at 760 (holding disciplinary hearing did not
violate due process where plaintiffs invoked privilege against self-incrimmagiven pending
criminal charges, and thus did not testify or present evidence). Hlairgtjff was given ample
opportunity “to present his side of the storgjfiski, 574 F.3d at 220'if [he] did not make the
best use of those opportunities . . . the blame cannot be plafe@BMG],” Marlboro Corp. v.
Ass’n of Indep. Colls. & Sch., In&56 F.2d 78, 82 (1st Cir. 1977).

In sum, the record demonstrates that ECFMG provrlanhtiff all the proceshewas
due. ECFMG’s motion for summary judgment on Plaintiff's common law due procéss cla

will be grantedaccordingly.

June 25, 2019 BY THE COURT:

/s/Wendy Beetlestone, J.

WENDY BEETLESTONE, J.
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