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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID BRANDON,
Plaintiff, : CIVIL ACTION NO. 18-5643
V.
CARISSA TILLITSON,
Defendant

MEMORANDUM OPINION

Smith, J. January 92019

The pro seprisoner plaintiff has filed this action under 42 U.S.C. § 1983 against his
probation officer (the only named defenddisted in the captiop the probation dicer’s
supervisor, and a county probation and paodliee. His claims appear to arise out of multiple
instances where he violated the terms of his probdtgpite his attempts to obtain ceartlered
outpatient treatmentHe alleges that his probati officer committed perjury during at least one
of the violation hearingsHe has applied for leave to proceedorma pauperis

The court will grant the plaintiff leave to proceedorma pauperisbut must dismiss the
complaint because (1) the Eledle Amendment bars the claims against the county probatidn
paroleoffice, (2) the county probation and parole office is not a “person” subject to suit under
section 1983, (3) the probation officer is entitled to absolute witness immunity foestmpny
she provided during the violation hearings, andHdgk v. Humphreys12 U.S. 477 (1994) bars
the plaintiff's claims concerning completed violation proceedings becauselthelypavailable
dockets do not show that he was successful in challengisg firoceedingand he has not alleged
such successNevertheless,sathe plaintiff is proceedingro se the court will provide him with

leave to file an amended complaint regarding any claims that he woultbga@rsue against his
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probation officer oher supervisor, to the extent th#tckandabsolute witness immunity do not
bar the claims.
l. ALLEGATIONS AND PROCEDURAL HISTORY

On December 31, 2018, the clerk of court docketed an application for leave to proceed
forma pauperigthe “IFP Applicaton”), prisoner trust fund account statement, and a complaint
filed by thepro seplaintiff, David Brandon (“Brandon”)SeeDoc. Nos. 1, 2, 4. In the complaint,
Brandon names Carissa Tillitson (“Tillitsgras the only defendant in the caption, even tiolg
also identifies the Delaware County Adult Probation and Parole DepartmenAPPIQ’) and
Tillitson’s supervisor as defendants in the body of the compilaB¢&eCompl. at ECF pp. 3, 4.
Brandon is asserting claims under 42 U.S.C. § 198&e idat ECF p. 5. Brandon is currently
incarcerated at the George W. Hill Correctional Facility “GWHCFge idat ECF p. 4.

According to his allegations, Brandon was released from GWHCEF in February 2018 afte
being courordered to attend an outpatiairtug treatment programld. at ECF p. 9. Brandon
timely complied with the state court’s order by registering in an outpatient pr@jréne Chester
Community Hospital.See id.

On his first day at the hospital, hospital staff asked Brandon to prouriieeasample See
id. Brandon did so, and he told the group facilitator that he had “used cocaine within @ last
day[s] and that [he] may have a dirty urinéd. The facilitator told Brandon to continue to come
to the group while they awaited the resuléee id.

The next day, Brandon had an appointment with his probation officer, TillitSes. id.

She asked him to give a urine sample “after arguing with [him] about nsteregg and attending

! Brandon’s failure to name DCAPPD and Tillitson’s supervisor as dafgs in the caption of the complaint violates
Rule 10(a) of the Federal Rules of Civil Procedusesred. R. Civ. P. 10(a) (“The title of the complaint must name
all the parties.”).



the outpatient program.1d. The urine sample was dirty, and Brandon “explained to [Tillitson]
and her supervisor that [he] did do what was orderdd.” The supervisor told him that “she
would not violate [him].” Id. Brandon claims that even though he was telling the truthtabou
attending outpatient treatment, he “was violated & incarcerated for 21 days.”

After the 21 days of confinement, Brandon was released from GWHCF andmbendd
to register at an outpatient treatment center within seven dégs.idat ECF p. 10 Heagain
registered with the Chester Commuynitospital’s outpatient programSee id. A woman at the
hospital who was registering Brandon “actyalalled [Tillitson] because [Brandpalso had an
appointment with her in which [he] would be late fotd. This employeexplained to Tillitson
that Brandon would be late due to his registrati8ee id. When Brandon eventuallyrrived at
Tillitson’s office, she had him provide another urine samflee id. The urine sample was dirty,
and Tillitson “violated [him] incarcerating [him] immediately.’ld.

Brandon complains that his immediate incarceration prevented him frong sdeether
outpatientreatment would help himSee id.He had previouslgpent 15 years clean from drugs
and had only recély relapsed.See id.

Brandon spent 75 days at GWHCF before he was released andmmrgd to attend a
rehabilitation program at Bowling Green Brandywisee id.He spent 25 days there before being
administratively dischargedSee id.He was theimmediately returned to GWHCFSee id.

Three weeks later, Brandon appeared f@agnon lhearing> See id. Brandon claims

that “a lot of false accusations were given about [him] during the hear8eg id. For example,

2See Gagnon v. Scarpekll U.S. 778 (1973) (concluding that probationer is “entitled to a praliynand a final
revocation hearing”)see also Commonwealth v. Heilm&@6 A.2d 1021, 1026 (Pa. Super. 2005) (“When a parolee
or probationer is detained mpaing a revocation hearing, due process requires a determinatopratevocation
hearing, aGagnon lhearing, that probable cause exists to believe that a violation has been edmndithere a
finding of probable cause is made, a second, more commighenearing, &agnon llhearing, is required before a
final revocation decision can be made.” (citation omitte@mmonwealth v. Sandedo. 74031487,1980 WL
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he alleges that Tillitson claimed that he refused outpatient treatment, that he was resistant to
treatment, and that he refused to comply with treatnfee.idat ECF pp. 1011. Brandon claims

that these were “bold face lie[s because he has] signed docunoentthé facility stating [he]
agree[d] to outpatient [treatment] and the things [he was] willing to do to maenthealthy
lifestyle.” 1d. at ECF p. 11. He argues that Tillitson “perjured herself when she made these
statements at [hiszagnon | hearing. Id. (emphasis added). As relief, Brandon asks that
DCAPPD be investigatetl.See id.

The court notes that public dockets indicate that in 2009, Brandon pleaded guilty to several
charges related to possession of child pornography, and the trial judge sentencedtkim tof a
confinement followed by a term of probatioBeeDocket,Commonwealth v. BrandpiNo. CR
23-CR-80972008 (C.P. Delaware). On August 26, 2014, Brandon I@aagmon Ihearing, after
which he was placed on “EMPIY. It appears tat final disposition was deferred for six months
to allow Brandon “time to comply.1d. Brandon had anoth&agnon Ihearing on December 21,
2017, and another on July 27, 2018. A “sentence/penalty” was imposed on September 48, 2018.
See id. AnotherGagnon Ihearing was held on December 4, 208&e id.

. DISCUSSION

A. Thel FP Application

Regarding applications to proceedorma pauperis

any court of the United States may authorize the commencement, prosecution or
defense of any suit, action proceeding, civil or criminal, or appeal therein,
without prepayment of fees or security therefor, by a person who submits an

194264 (C.P. Philadelphia Nov. 1, 1980) (“The purpose of a Gagnon | heatmgrnsure gainst detention of a
parolee or probationer on allegations of violations that have no foundatioobafiqbe cause.”).

3 Brandon also alleges that he had another espesiwith DCAPPD in 2014 when DCAPRa) Reading Specialists
to submit a rport showirg that he was noncompliant, even though that was not the 8eCompl. at ECF p. 11.

4 While unclear, it appears as if Brandon received a sentence of incarcdoat®m minimum of six months to a
maximum of 23 monthsSeeDocket,Commonwealth \Brandon No. CR23-CR-8097-2008 (C.P. Delaware).
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affidavit that includes a statement of all assets such prisoner possesdbe that
person is unable to pay such fees or giversgdaherefor.

28 U.S.C. § 1915(a)(1)This statute

“is designed to ensure that indigent litigants have meaningful access tdeha fe

courts.”Neitzke v. Williams490 U.S. 319, 324, 109 S.Ct. 1827, 104 L.Ed.2d 338

(1989). Specifically, Congress enacted the statute to ensure that administrative

court costs and filing fees, both of which must be paid by everyone else who files

a lawsuit, would not prevent indigent persons from pursuing meaningful litigation.

Deutscli v. United States67 F.3d 1080, 1084 (3d Cir. 1995)]. Toward this end, §

1915(a) allows a litigant to commence a civil or criminal action in federat sour

[sic] forma pauperidy filing in good faithan affidavit stating, among other things,

that he is unable to pay the costs of the lawblgitzke 490 U.S. at 324, 109 S.Ct.

1827.

Douris v. Middletown Twp.293 F. App’x 130, 13B2 (3d Cir. 2008) (per curiam) (footnote
omitted).

The litigant seekig to proceedn forma pauperisnust establish that the litigant is unable
to pay the costs of suitSee Walker v. People Express Airlines,,|886 F.2d 598, 601 (3d Cir.
1989) (“Section 1915 provides that, in order for a court to grafitrma pauperisstatus, the
litigant seeking such status must establish that he is unable to pay the costsibfhisia this
Circuit, leave to proceeid forma pauperiss based on a showing of indigence. [The court must]
review the affiant’s financial statemeaind, if convinced that he or she is unable to pay the court
costs and filing fees, the court will grant leave to prodeddrma pauperis Deutsch 67 F.3d at
1084 n.5 (internal citations omitted).

Here, after reviewing th&P Application and the inatetrust account statement, it appears

thatBrandonis unable to pay the costs of suit. Therefore, the court will grant him lzavedeed

in forma pauperis

5 As a prisoner, Brandon is obligated to pay the filing fee in insdtmin accordance with the Prison Litigation
Reform Act See28 U.S.C. § 1915(b).



B. Review of the Complaint Under 28 U.S.C. 8 1915(e)(2)(B) and Sua Sponte Review
for Lack of Subject-M atter Jurisdiction

Because the court has granBrdndonleave to proceenh forma pauperisthe court must
engage in the second part of the {panrt analysis and examine whether the complaint is frivolous,
malicious, fails to state a claim upavhich relief can be granted, or asserts a claim against a
defendant immune from monetary reliédee28 U.S.C. 8§ 1915(e)(2)(B)&iii) (providing that
“[n]otwithstanding any filing fee, or any portion thereof, that may have been paidyuhesball
dismiss the case at any time if the court determines-that (B) the action or appeal(i) is
frivolous or maliciousyii) fails to state a claim on which relief may be granted(iioy seeks
monetary relief against a defendant who is immune frorh selef”). A complaint is frivolous
under section 1915(e)(2)(B)(i) if it “lacks an arguable basis either in law ot féeitzke 490
U.S. at 325, and is legally baseless if it is “based on an indisputably meritlesshksmygl”
Deutsch 67 F.3d at 1085. As for whether a complaint is malicious, “[a] court that considers
whether an action is malicious must, in accordance with the definition of the tedimidus,’
engage in a subjective inquiry into the litigant’s motivations at the time of the filing ¢dwsuit
to determine whether the action is an attempt to vex, injure or harass the defeDeansch 67
F.3d at 1086. “[A] district court may dismiss a complaint as malicious if it islplabusive of
the judicial process or merely repeaending or previously litigated claimsBrodzki v. CBS
Sports Civ. No. 11-841, 2012 WL 125281, at *1 (D. Del. Jan. 13, 2012).

Concerning the analysis under section 1915(e)(2)(B)(ii), the standard for sirsmés
complaint for failure to state a claim pursuant to this subsection is identical to thetdegialrd
used when ruling on motions to dismiss under Federal Rule of Civil Procedure 12®B§®).
Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule 12(b)(6) standard to

dismissalfor failure to state claim under section 1915(e)(2)(B)). Thus, to survivestiainia



complaint must contain sufficient factual matter, accepted as true, to ‘statmaccrelief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)). The plaintiff's factual allegations “must be enough to raise
a right to relief above the speculative levellivombly 550 U.S. at 556 (citation omitted). In
addressing whether@o seplaintiff’'s complaint fails to state a claim, the court must liberally
construe the allegations set forth in the compla8de Higgs v. Att'y Gene55 F.3d 333, 33910
(3d Cir. 2011) (explaining that “when presented wigr@selitigant, we hae a special obligation
to construe his complaint liberally” (citation and internal quotation marks onjitted)

In addition, the court has the authority to examine the court’s subpterjurisdiction
sua sponte SeeFed. R. Civ. P. 12(h)(3) (“If the caudetermines at any time that it lacks subject
matter jurisdiction, the court must dismiss the actiolisfpup Against Smog and Pollution, Inc.
v. Shenango, Inc810 F.3d 116, 122 n.6 (3d Cir. 2016) (explaining that “an objection to subject
matter jurisdiction may be raised at any time [and] a court may raise jurisdicissnessua
sponté). As a plaintiff commencing aaction in federal court, Branddmearsthe burden of
establishing federal jurisdictiorBeelincoln Ben. Life Co. v. AEI Life, LL@00 F.3d 99, 105 (3d
Cir. 2015) (The burden of establishing federal jurisdiction rests with the party assetsing
existence.’(citing DaimlerChrysler Corp. v. Cun®47 U.S. 332, 342 n.3 (2008)

C. Analysis

To succeed on claims under section 1983, “a plaintiff must show a deprivation of a right
secured by the Constitution and laws of the United States, and he must show thativhé&ate
was committed by agvson acting under color of state laBdiley v. Harleysville Nat'l Bank &
Trust 188 F. App’x 66, 67 (3d Cir. 2006) (per curiam) (citMéest v. Atkins487 U.S. 42, 47

(1988)). The court will consider Brandsrclaims in turn.



1. Claims Against DCAPPD

Brandon has identified DCAPPD as a defendant in the body of the complaint, even though
he did not listit in the caption of the complaintSeeCompl. at ECF pp.,34. The Eleventh
Amendment prohibits suits in federal courts against state agencies anarepsS See Pinckney
v. Superior Ct. of N.J. Essex Vicinage Family DiM-. App’x --, No. 182437, 2018 WL 6595153,
at *2 (3d Cir. Dec. 14, 2018)'Eleventh Amendment immunity protects not only states but also
state agencies and departments, such as the Family Court here, thahemévdgoed with them
as to render them arms of the state.” (citation and internal quotation marks gmitteadiny
probation and parole departments, which are part of Pennsylvania’s judicial gigtrectstate
entities for purposes of Eleventh Amendment immun@ge Haybarger v. Lawrence Cty. Adult
Prob. and Parole551 F.3d 193, 19@d Cir. 2008) (“We have helithat Pennsylvania’s judicial
districts, including their probation and parole departments, are entitle@éwerith Amendment
immunity. The Commonwealth vests judicial power in a unified judicial system, andugi co
and agencies of the [unified juditisystem] are part of the Commonwealth government rather
than local entities. As an arm of the State, an individual judicial district and hatfo and
parole department are entitled to Eleventh Amendment immufityernal citations omitted));
Henry v. Philadelphia Adult Prob. and Parel€97 F. App’x 90, 91 n.1 (3d Cir. 2008)
(“[Philadelphia Adult Probation and Parole (“PAPPD”)] is an arm of the Commotiweal
Pennsylvania and not the City of Philadelphia. The Eleventh Amendment would haveabgrred
claims on appeal against the PAPPD.” (internal citation omittB&))n v. First Judicial Dist. of

Pa, 426 F.3d 233, 241 (3d Cir. 200&pncluding that judicial district has Eleventh Amendment

5The Eleventh Amendment serves as “a jurisdictibaalwhich deprives federal courts of subject matter jurisdiction.”
Blanciak v. Allegheny Ludlum Corf.7 F.3d 690, 694 n.2 (3d Cir. 1996).
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immunity). Furthermore, DCAPPD is not a “person” subject to suit under section’ 1988.
Beaver v. Del. Cty. Prob. and Parol€iv. A. No. 152784, 2016 WL 4366977, at *3, n.5 (E.D.
Pa. Aug. 16, 2016) (concluding that Delaware County Probation and Parole “is nsoa”péro
may be sued under § 1983 (citation omitted)). Accordingly, Brandon cannot maintaiaitms cl
against DCAPPIHS.
2. Claims Against Tillitson and Her Super visor

Brandon asserts that Tillitson committed perjury by offering false statemaing dhis
most recenGagnon Ihearing. SeeCompl. at ECF p. 15. Tillitson, however, is entitled to absolute
immunity for this claim. See Briscoe v. LaHue&l60 U.S. 325, 345 (1983) (concluding that

witnesses are absolutely immune from claims for damages based on testimoogydigly,

7 Section 1983 provides in pertinent part as follows:

Everyperson who, under color of any statute, ordinanceutatjon, custom, or usage, of any State
or Territory or the District of Columbia, subjects, or causes to heaal, any citizen of the United
States or other person within the jurisdiction thereof to the deprivatianyofights, privileges, or
immunities secured by the Constitution and laws, shall be liable to theipjagd in an action at
law, suit in equity, or other proper proceeding for redress, excephtany action brought against
a judicial officer for an act or omission taken in such officer's judiciabcty, injunctive relief
shall not be granted unless a declaratory decree was violated or declarabwyaglinavailable.

Id. (emphasis added). As evidenced by a review of the statute, section 1988s‘appli to ‘persons.”Fraser v.
Pa. State Sys. of Higher Edublo. CIV. A. 926210, 1994 WL 242527, at *5 (E.D. Pa. June 6, 199}, 52 F.3d
314 (3d Cir. 1995).
8 The court also recognizes th&léventh Amendment immunity is, however, subject to three primary tons{1)
congressional abrogation, (2) waiver by the state, and (3) suits agalistiual state officers for prospective
injunctive and declaratory relief to end an ongoing violation of fedesel I®a. Fed’'n of Sportsmen’s Clubs, Inc. v.
Hess 297 F.3d 310, 323 (3d Cir. 2002) (citation omitted).

As for the first exception to Eleventh Amendment immur@gngress did not intend to abrogate Eleventh
Amendment immunitypy enacting 42 U.S.C. § 1983ee Quern v. Jordad40 U.S. 332, 34415 (1979) (stating &t
“8 1983 does not explicitly and by clear language indicate on its face ahtmtemeep away the immunity of the
States; nor does it have a history which focuses directly on the quefsimte liability and which shows that Congress
considered and firmly decided to abrogate the Eleventh Amendment itgrafitiie States”) Concerning the second
exceptionthe Commonwealth of Pennsylvania has enacted 42 Pa. C.S. § 8521¢h)emfdressly indicates that the
Commonwealth has not waived its Eleventh émment immunity from suit in federal courtSee42 Pa. C.S. 8
8521(b) (“Nothing contained in this subchapter shall be construed to waiv@munity of the Commonwealth from
suit in Federal courts guaranteed by the Eleventh Amendment to the @ammstif the United States.”see also
Laviav. Pa., Dep’t of Cort.224 F.3d190,195(3d Cir. 2000)explaining that Pennsylvania has not waived Eleventh
Amendment immunity) For the final exception, even though Brandon has named an individual empi@®@alePD
as a defendant, he does not seek cognizable declaratory or injunctive relief fgoarg @onstitutional violation.
Instead, he seeks an investigation of the DCAPPD (and perhaps Tillisoegrdingly, none of the exceptions apply
here.



Brandon canot maintain a claim that Tillitson provided false testimaioying hisGagnon |
proceeding

While unclear, it appears that Brandon also seeks to hold Tillitson and her supeakisor li
for past occasions where he was found to have violated the terms of his probation and was
subsequently incarcerated. To the extent that Brandon is raising claims abtudexerdminal
proceedings, those claims are not cognizable at this timihis regard,

to recover damages for allegedly unconstitutional conviaroimprisonment, or

for other harm caused by actions whose unlawfulness would render a conviction or

sentence invalid, a 8 1983 plaintiff must prove that the conviction or sentence has

been reversed on direct appeal, expunged by executive order, declared invalid by a

state tribunal authorized to make such determination, or called into question by a

federal court’s issuance of a writ of habeas corpus].]
Heck v. Humphrey512 U.S. 477, 48&7 (1994) (botnote and citation omittedkee also
Wilkinson v.Dotson 544 U.S. 74, 8482 (2005) (“[A] state prisoner’s § 1983 action is barred
(absent prior invalidatior}no matter the relief sought (damages or equitable relief), no matter
the target of the prisoner's suit (state conduct leading to conviction amahterison
proceedings)}-if success in that action would necessarily demonstrate the invalidity of
confinement or its duration.” (emphasis omitted)). The doctrine set fortheak has been
extended to civil rights cases challenging parole and probation revocatgaes.Williams v.
Consovoy453 F.3d 173, 177 (3d Cir. 2006) (applygckto claims arising from parole board’s
decision);Burton v. Del. Cty. CtHouse Civ. A. No. 124175, 2012 WL 3223691, at *2 (E.D. Pa.
Aug. 7, 2012) (applyingHeck to claims arising from “alleged constitutional deficiencies in
[plaintiff's] revocation hearing and the sentence he received for violatngrabation”).

The publicly available docket for Brandon'’s state criminal case indittedebe was found

guilty of violating his probation on several occasions; nothing on the dockets indicates he was

successful in challenging these concluded proceedings. As such, Brandon cannat thasdga
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claims at this tim@ and the court will dismiss any claims regardimy @ompleted probation
violation proceedings without prejudice to Brandon filing a new complaint only # sieccessful
in challenging those proceedings in state court or federal habeas proceedings

To the extent Brandon is asserting claims thetk or absolute witness immunity do not
bar, the court cannot discern a basis for such claims at this time. As noted above, Biantion a
that he had two dirty urine samples, which led to his incarceration. From this, theaouot
discern a plausible fadsmprisonment claim, if Brandon is attempting to raise one. Nonetheless,
given Brandon’'spro sestatus, the court will give him leave to file an amended complaint with
respect to any claims that he may wish to pursue against Tillitson asdg®evisorfo the extent
Heckor absolute witness immunity do not bar those claims.

[Il.  CONCLUSION

For the foregoing reasons, the court will grant Brandon leave to priocietha pauperis
and dismiss the complaint for the failure to state a claim under 28 & 3%1.5(e)(2)(B)(ii) and
for lack of subjeecmatter jurisdiction. The court will dismisgith prejudiceBrandon’s claims
against DCAPPD and his claim that Tillitson provided false testim®rhe court will dismiss
Brandon’s claims challenging completeevocation proceedings, whidHeck bars, without
prejudice to his right to pursue them in a new lawsuit only if he is successhalienging those
proceedings in state court or federal habeas proceedings. To the extent that Braisderting

any clams against Tillitson and her supervisor whidackor absolute witness immunity do not

9 Thisdetermination does not change even if habeas corpus relief is still availBbéton. See Williams453 F.3d

at 179 (“[W]e conclude that [the plaintiff's] § 1983 action against el Board members is foreclosedHbgck

and reiterate that § 1988its that would otherwise be barredigckare not cognizable merely because habeas relief
is no longer available to the plaintiff.”).

0 The court recognizes that a dismissal of a claim for lack of suinjatter jurisdiction is ordinarily a dismissal
without prejudiceSee In re Orthopedic “Bone Screwtods. Liab. Litig, 132 F.3d 152, 155 (3d Cir. 1997) (citation
omitted). In this instance, the court is dismissing the claims wifhgice because Brandon cannot brimg¢laims
against DCAPPD ais is not a “person’subject to suitinder section 1983.
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bar, the court will dismiss them without prejudice to Brandon'’s right to filereended complaint
concerning those claims.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.

1L A district court should generally provide a pro se plaintiff with leavemend unless amending would be inequitable
or futile. See Grayson v. Mayview St. Hgt93 F.3d 103, 114 (3d Cir. 2002) (stating general rufenddition,"in

civil rights cases district courts must offer amendméntespective of whether it is requestedhen dismissing a
case for failure to state a claim unless doing so would be tadtpibr futile.”FletcherHarlee Corp. v. Pote Concrete
Contractors, Inc.482 F.3d 247, 252 (3d Cir. 2007).
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