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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WILLIAM J. PASSARELLA,
Plaintiff, : CIVIL ACTION NO. 1991
V.
NORMAN PASSARELLA,WILLIAM J.
PASSARELLA, SR., and FLEET
MORTGAGECORP,

Defendants.

MEMORANDUM OPINION

Smith, J. January 31, 2019

The pro seprisoner plaintiff has sought leave to procéedorma pauperisand filed a
conplaint in which he raises claimsder 42 U.S.C. § 1983 and possibly claims under state tort
law against his brother, his deceased father, and a mortgage company basefhtorallthat his
brother and deceased father improperly used the plaintiff opa&rsnformation to obtain a
mortgage on property that was ultimately foreclosed upon in 1998. Although the court mtill gra
the plaintiff leave to procedd forma pauperisthe court will dismiss the complaint because (1)
the plaintiff has failed to state a claim for relief under section 1983 because there factsno
pleaded that would allow the court to characterize the defendants as steseaantt (2) the court
lacks subjectnatter jurisdiction over any state law tort claims because the pargesocar
completely diverse for diversity jurisdiction under 28 U.S.C. § 1332(a).

l. ALLEGATIONS AND PROCEDURAL HISTORY
The pro seprisoner plaintiff, William J. Passarella (“Passarella”), filed an apydicdor

leave to proceenh forma pauperigthe “IFP Application”), a complaint, and a prisoner trust fund
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account statement that the clerk of court docketed on January 7* ZddDoc. Nos. 3. The
complaint appears to assert claims against Norman Passarella, whorislR&sbeother, William

J. Passarella, Sr., who is Passarella’s father and who apparedtiy 8011, and Fleet Mortgage
(“Fleet”).? SeeCompl. at ECF pp.-®. Very recently, Passarella filed a motion to add Cardinal
Financial Corp. as an additional defenda®éeDoc. No. 5.

In the complaint,Passarella alleges that his father and brother misused his personal
information without his knowledge to obtain a mortgage with Fleet on property thaineae®sed
upon in 1998 SeeCompl. at ECF p. 7. It appears that the propisrty Colwyn, Pennsylvania,
and was sold to Passarella’s father and brother in 1$@@id. at ECF p. 16. Passarella has
attached to the complaint a report derived from a case search showing varioapiarently
issued against him, as well as the docket for the 1998 mortgage foreclosur8easgat ECF

pp. 943. The docket reflects a judgment entered against a William J. Passatdfasaarella’s

! passarella is currently incarcerated at Pennsylvania’s State Correctioititionst Mahanoy. SeeCompl. at ECF
p.7.

2 passarella alleges that his father had an address in Collingdale, Paniasydnd his brother has an address in
Prospect Park, Pennsylvania, and works at the George W. Hill Conaddgacility in PennsylvaniaSeeCompl. at
ECF pp. 4, 8. Passarella also alleges that Fleet has an address in MilwaukeasW/iSee idat ECF p. 5.

The court notes that as Passarella’s father has passed awayhdii's fastate would be the appropriate
defendant here. In addition, the court takes judicial ndtigewWashington Mutudiome LoanslInc., acquired Fleet,
andthe Federal Deposit Insurance Corporation eventually subsumedngtashMutual Homes Loans, IncSee
Hoffman v. Phelan Hallinan, LLFCiv. A. No. 135700 2016 WL 4089163, at *1 (E.D. Pa. Aug. 2, 2016) (“Fleet
Mortgage Corp. was later merged into Washington Mutual Home Loanswhich was subsumed by the Federal
Deposit Insurance Corporation[.]"Jhus, Fleet is also an inappropriate defendant here.
30n July 11, 2018, the clerk of court docketed an application for leave to pindeetia pauperiand a complaint
Passarella filed against the same defendargeother civil action SeePassarella, Jr. v. Fleet Mortg., et aCiv. A.

No. 182945 (ED. Pa.), Doc. Nos. 1, 2. Passarella raised the same claims he is assegtingtigprior actionSee
Compl. at ECF pp.-38, Passarella, Jr. v. Fleet Mortg., et aCiv. A. No. 182945 (E.D. Pa.), Doc. No. 2. Prior to
the court addressing his claims, Passarella moved to withdraw the case hecsiaded that Fleet made a mistake
insofarhe and his father had the same name and Fleet mixed up their dates @ddhtat. to Withdraw This Case

at 1,Passarella, Jr. v. Fleet Mortg., et aCiv. A. No. 182945 (E.D. Pa.), Doc. No. 12. The court granted the motion
and dismissed the action without prejudice on August 28, 26&80rder,Passarella, Jr. v. Fleet Mortg., et aCiv.

A. No. 182945 (E.D. Pa.), Doc. No. 13. On October 9, 2018, Paltséited a motion to reinstate the case, but as he
provided no reason for the court to reinstate the matter, the courd die@imotion on October 16, 2018eeMot. to
Reinstate Cas®assarella, Jr. v. Fleet Mortg., et aCiv. A. No. 182945 (E.D. Pa.), Doc. No. 14; Ord@assarella,

Jr. v. Fleet Mortg., et al Civ. A. No. 182945 (E.D. Pa.), Doc. No. 15.
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brotherin the amount of $95,713.35ee idat ECF p. 13. The property was ultimately sold to
Fleet at a Sheriff's sale in 199%ee idat ECF p. 21.

Passarella contends that his family members were “using his social secoriigmand
date of birth to conduct unlawfull [sic] business and as a result of these unigidubusiness
and as a redt of these unlawfull [sic] activities [Passarella’s] credit is totally damagédi at
ECF p. 27. He appears to be claiming that his father and brother unlawfully used histinforma
on the mortgage-when he was still a minor (he says he was pineenyears oldat the tim¢—
and that the resulting foreclosure action and judgment against him damaged hisSzedd at
ECF pp. 2#£30. Passarella alleges that Fleet “failed to investigate and do backgraoks ch
before approving of such businessltl. at ECF p. 30. Passarella seeks an investigation, a
declaration that the defendants violated his constitutional rights, and damages irotmé aim
$695,000.00 against Fleebee idat ECF pp. 33-34.

Il. DISCUSSION

A. The IFP Application

Regarding applications to proceedorma pauperis

any court of the United States may authorize the commencement, prosecution or
defense of any suit, action or proceeding, civil or criminal, or appeal therein,
without prepayment of fees or security therefor, by a person who submits an
affidavit that includes a statement of all assets such prisoner possesdég that
person is unable to pay such fees or give security therefor.

28 U.S.C. 8 1915(a)(1)This statute

“is designed to ensure that indigent litigants have meaningful access tddeha fe
courts.”Neitzke v. Williams490 U.S. 319, 324, 109 S.Ct. 1827, 104 L.Ed.2d 338
(1989). Specifically, Congress enacted the statute to ensure that administrative
court costs and filing fees, both of which must be paid by everyone else who files
a lawsuit, would not prevent indigent persons from pursuing meaningful litigation.
Deutsclj v. United State7 F.3d 1080, 1084 (3d Cir. 1995)]. Toward this end, §
1915(a) allows litigant to commence a civil or criminal action in federal court in



forma pauperidy filing in good faith an affidavit stating, among other things, that
he is unable to pay the costs of the law$gitzke 490 U.S. at 324, 109 S.Ct. 1827.

Douris v. Middletown Twp.293 F. App’x 130, 13432 (3d Cir. 2008) (per curiam) (footnote
omitted).

The litigant seeking to proce@uforma pauperisnust establish that he or she is unable to
pay the costs of suiSee Walker v. People Express Airlines,,|1886 F.2d 598, 601 (3d Cir. 1989)
(“Section 1915 provides that, in order for a court to gmarfborma pauperisstatus, the litigant
seeking such status must establish that he is unable to pay the costs of his'lsuihiy.Circuit,
leave to proceenh forma pauperiss based on a showing of indigence. [The court must] review
the affiant’s financial statement, and, if convinced that he or she is unable toepayutt costs
and filing fees, the court will grant leave to proceetbrma pauperis Deutsch 67 F.3d at 1084
n.5 (internal citations omitted).

Here, after reviewing the IFP Application and prisoner trust fund accounmstateit
appears that Passarella is unable to pay the costs of suit. Therefooayrthveill grant him leave
to proceedn forma pauperig

B. Standard of Review of Complaints Under 28 U.S.C. 8 1915(e)(2)(B) and Sua Sponte
Review for SubjectMatter Jurisdiction

Because the court has granted Passarella leave to pnodeeda pauperisthe court must
engage in the secondnp of the twepart analysis and examine whether the complaint is frivolous,
malicious, fails to state a claim upon which relief can be granted, or asserts agtanst a
defendant immune from monetary reliehee28 U.S.C. § 1915(e)(2)(B)jii) (providing that

“[n]otwithstanding any filing fee, or any portion thereof, that may have been paidyuhesball

4 Since Passarella is a prisoner subject to the Prison Litigation Réftirrhe will be obligated to pay the filing fee
in installments pursuant to 28 U.S.C. § 1915(b), even though the caliitniately dismissing this actiorRPassarella
should beawareof his obligation to pay the femnsideringhe numerous prior lawsuits he has filed with this court.
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dismiss the case at any time if the court determines- that (B) the action or appeal(i) is
frivolous or malicious(ii) fails to state a claim on which relief may be granted(iigr seeks
monetary relief against a defendant who is immune from such relief”). A coigldrivolous
under section 1915(e)(2)(B)(i) if it “lacks an arguable baslseeiin law or fact,"Neitzke 490
U.S. at 325, and is legally baseless if it is “based on an indisputably meritlesshisgysl”
Deutsch 67 F.3d at 1085. As for whether a complaint is malicious, “[a] court that considers
whether an action is maliciousust, in accordance with the definition of the term ‘malicious,’
engage in a subjective inquiry into the litigant’s motivations at the time of the filing ¢dwrsuit

to determine whether the action is an attempt to vex, injure or harass the defeltiait?086.
“[A] district court may dismiss a complaint as malicious if it is plainly abusive of ttieial
process or merely repeats pending or previously litigated claBnsdzki v. CBS Sport€iv. No.
11-841, 2012 WL 125281, at *1 (D. Del. Jan. 13, 2012).

Concerning the analysis under section 1915(e)(2)(B)(ii), the standard for sirgynés
complaint for failure to state a claim pursuant to this subsection is identical to thetdegialrd
used when ruling on motions to dismiss under Federal Rule of Civil Procedure 12(®g®).
Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule 12(b)(6) standard to
dismissal for failure to state a claim under § 1915(e)(2)(B)). Thus, to survivessid, “a
complaint must contain sufficient factual matter, accepted as true, to ‘stabmaccrelief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)). The plaintiff's factual allegations “must be enough to raise
a right to relief above the speculative levellivombly 550 U.S. at 556 (citation omitted). In
addressing whether@o seplaintiff's complaint is frivolous or fails to state a claim, the court

must liberally construe the allegatiomsthe complaint.See Higgs v. Att'y Gen655 F.3d 333,



33940 (3d Cir. 2011) (explaining that “when presented wigh@aselitigant, we have a special
obligation to construe his complaint liberally” (citation and internal quotation noanksed)).

The court also has the authority to examine subijeatter jurisdictionsua sponte See
Fed. R. Civ. P. 12(h)(3) (“If the court determines at any time that it lacks sufgeier
jurisdiction, the court must dismiss the actionGroup Against Smog and Pollution, Inc. v.
Shenango, In¢.810 F.3d 116, 122 n.6 (3d Cir. 2016) (explaining that “an objection to subject
matter jurisdiction may be raised at any time [and] a court may raise jurisdicissnessua
sponté). As a plaintiff commencing an action federal court, Passarella bears the burden of
establishing federal jurisdictiorSee Lincoln Ben. Life Co. v. AEI Life, LLEDO F.3d 99, 105 (3d
Cir. 2015) (“The burden of establishing federal jurisdiction rests with the psasgrtang its
existence.’(citing DaimlerChrysler Corp. v. Cun®47 U.S. 332, 342 n.3 (2006))).

C. Analysis

Despite his conclusory allegations regarding the violation of a constitutiortd| rig
Passarella has not stated any plausible basis for a federal claim. To thbestasserting claims
under section 1983 ghhas failed to include plausible allegations to assert a cause of action under
section 1983. In this regard,

[tjo succeed in a claim under § 1983, a plaintiff must show a deprivation of a right

secured by the Constitution and laws of the United States, and he must show that

the deprivation was committed by a person acting under color of staté/kst/v.

Atking 487 U.S. 42, 47,108 S.Ct. 2250, 101 L.Ed.2d 40 (1988). The abkiate

law requirement is a threshold issue; “there is no liability under 8 1983 for those

not acting under color of lawGroman v. Township of Manalapa#7 F.3d 628,

638 (3d Cir.1995)To show that the defendant acted under color of state law, a

litigant must establish that the defendant is a “state actor” under the Fourteenth

AmendmentBenn v. Universal Health System, [n871 F.3d 165, 169 n. 1 (3d

Cir.2004).

Bailey v. HarleysvilleNat'l Bank & Trust 188 F. App’x 66, 67 (3d Cir. 2006) (per curiam).



The “touchstone” of the statiction inquiry centers on the proposition that “state action
may be found if, though only if, there is such a close nexus between the [s]tate emallthged
action that seemingly private behavior may be fairly treated as that of tte jgelf.” P.R.B.A.
Corp. v. HMS Host Toll Rds., In&08 F.3d 221, 224 (3d Cir. 2015) (internal quotation marks and
citations omitted). The Third Circuit has

outlined three broad tests generated by Supreme Court jurisprudence to determine
whether state action exists:

(1) whether the private entity has exercised powers that are traditiohally t

exclusive prerogative of the state; (2) whether the private pagycted with the

help of or in concert with state officials; and (3) whether the [s]tate haarso f

insinuated itself into a position of interdependence with the acting party thatit mu

be recognized as a joint participant in the challenged activity.
Kach v. Hosg589 F.3d 626, 646 (3d Cir. 2009) (internal quotation marks and citation omitted).

In the complaintPassarella has not identified any federal statute or constitutional right tha
the named defendantdlegedly violated in this case, and the court cannot discern any such
violation from the allegations in the complaint. Additionally, there are no alegaglausibly
supporting a finding that Fleet Mortgage or the individual defendaestate act; instead, they
appear to be purely privatparties See, e.g.Bailey, 188 F. App’xat 6768 (concluding that
defendant bank was not a state actor despite arguments by the plaintiff tigalvémement
extensively regulated the bank and the bank calling the police to address a possitilarcist
created by the plaintiffBerry v. Walter Mortg. CoNo. 1:13C\V00173JHM, 2014 WL 2219233,
at *4 (W.D. Ky. May 29, 2014) (concluding thatto seplaintiff failed to state claim under section
1983 against mortgage company where complaint, constrdgghinmost favorable to plaintiff,
failed to allege or otherwise indicate that mortgage company was state &iape V.

Northumberland Nat’'| BankNo. 4:13CV-2257, 2014 WL 4716944, at *5 (M.D. Pa. Sept. 22,

2014) (“[T]he Third Circuit Court of Appealbas repeatedly found that constitutional claims



brought against banks fail as a matter of law because banks and their esyglmyet qualify as
state actors.” (citations omitted)). Therefore, Passarella has failed to staten agdmnstthe
defendarg that would entitle him to relief under section 1983.

As Passarella has failed to assectaim under section 198&hd the court cannot discern
any other federal clainthe only possible independent basis for jurisdiction over such claims is the
diversity jurisdiction statute, 28 U.S.C. 8§ 1332his sectiorgrants a district court subjestatter
jurisdiction over a case in which “the matter in controversy exceeds the sulneof&75,000,
exclusive of interest and costs, and is between . . . citifetiferent States.’ld. Section 1332(a)

requires “complete diversity between all plaintiffs and all defendantsri éhough only minimal
diversity is constitutionally required. This means that, unless there is sonrebasis for
jurisdiction, ‘no paintiff [may] be a citizen of the same state as any defend&umcbln Ben. Life
Co0.800 F.3d at 104 (quotinigincoln Prop. Co. v. Roch&46 U.S. 81, 89 (2005) athmbelli

Fireworks Mfg. Co. v. Wood®92 F.3d 412, 419 (3d Cir. 2010) (interf@tnotes omitted)).

Here, it does not appear that the parties are completely divBegarding the parties’
citizenship, Fleet, as a corporation, is a citizen of the state in which it waponated and the
state where it has its principal place osimess. 28 U.S.C. § 1332(c)(Bor Passarella’s brother
and father, an individual is a citizen of a state in which the individual is dominileahing the
state where the individual is physically present and intends to rerS8am.McCann v. Newman
Irr evocable Trust458 F.3d 281, 286 (3d Cir. 2006) (“Citizenship is synonymous with domicile,
and ‘the domicile of an individual is his true, fixed and permanent home and place of habitation.
It is the place to which, whenever he is absent, he has the intention of returning.”’d§latidis

v. Kling 412 U.S. 441, 454 (1973)). As for Passarella, his domicile “before his imprisonment

presumptively remains his domicile during his imprisonment. That presumption, howeyer, ma



be rebutted by showingtmna fdeintent to remain in the state of incarceration on rele&serto

v. Kuge)] 386 F. App’x 308, 309 (3d Cir. 2010) (per curiam) (citations omitsssEalso Robinson

v. Temple Univ. Health Sery506 F. App’x 112, 115 (3d Cir. 2012) (per curiam) (exphg that
“[t]he traditional view is that a prisoner remains a citizen of the state mhwte was a citizen
before his imprisonment,” and that other circuits “follow a rebuttable presumptior;rtomse
courts presume that a prisoner does not chaisggomicile by being incarcerated in a new state,
but they permit him to rebut that presumption”).

Here, Although Passarella alleges that he is incarcerated atM&@Ganoy in the
Commonwealth of PennsylvanegeComplaint at ECF jp. 4, 7,he does not altge the state of his
domicile prior to his incarceratiofeven though it appeax®ry likely that he was domiciled in
Pennsylvania prior to his incarceration)lt also appears that his brother is a citizen of
Pennsylvania. As indicated earlier, Fleet and Passarella’s father appear todpeitpmamed
as defendants; nonetheless, if Passarella and his brother are both citizens yvdeanthese
other defendants’ citizenship is irrelevant because complete diversitgahsoparties is lacking.

D. “M otion to Update Another Defendant in This Civil Case”

Passarella has moved to add Cardinal Financial Corp. as a named defendaattiothis
SeeMot. to Update Another Def. in This Civil Case at 1, Doc. No. 5. Passarellasaltejehis
defendant [a]llowed this loan to go threw [sic] when plaintiff was 9 years [old;] failed
investigate and do back ground [sic] check before approving of such busihgss$assarella
also alleges that this defendant has an address of 2357 Lehigh Streettiom&l|dPennsylvania.

See id.

5> Passarella indicates elsewhere in¢benplaint that because Fleet has a Wisconsin address that venue is proper in
Wisconsin. SeeCompl. at ECF p. 7. However, as the property in question and the foregiweaeedings occurred
in the Eastern District of Pennsylvania, venue appears to be propeSeef8 U.S.C. § 1391.
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The court will deny the motion to amend because Passarella alleges thatehiadehas
a Pennsylvania address which would otherwise defeat diversity. Even if thdefevdant was
a citizenof a state other than Pennsylvania, it would not alter the court’s analysiséecanplete
diversity is lackingnsofar asPassarella and his brother are both citizens of Pennsylvania.

E. Leave to Amend

A district court should generally providepao seplaintiff with leave to amend unless
amending would be inequitable or futil&ee Grayson v. Mayview St. Hos$93 F.3d 103, 114
(3d Cir. 2002) (stating general rule). Also, “in civil rights cases distoeirts must offer
amendment-irrespective of whether it is requested/hen dismissing a case for failure to state a
claim unless doing so would be inequitable or futilétcherHarlee Corp. v. Pote Concrete
Contractors, Inc.482 F.3d 247, 252 (3d Cir. 2007). In this case, the court will notigaasarella
leave to amend because doing so would be fitdefar as the court cannot conceive of any
manner in whichhe could plead sufficient facts showing that the defendants are state actors to
justify a cause of action under section 1983 and it appears that he and his brother atiedrtgh ci
of the Commonwealth of Pennsylvania so the parties could bewempletdy diverse.

[l CONCLUSION

For the foregoing reasons, the court will grant Passarella leave to probée@da pauperis
and will dismiss the complaint. The court will dismiss Passarella’s federal claimpreiitidice
butwill dismissany possiblestate law tort claims without prejudice to Passarella initiating a new
civil action based on the same evaallsged in the instant complaintthe appropriatstate cour?.
The court will not provide him leave to file an amended complaint because doing so would be

futile.

8 It appears that Passarella would have to overcome a potential statute of lmitetiense as the sale of the property
in question occurred approximately 20 years ago.
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The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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