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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOHN DOE : CIVIL ACTION
V. : No. 19-358
UNIVERSITY OF THE SCIENCES

MEMORANDUM
Juan R. Sanchez, C.J. July 29, 2019

Plaintiff John Doe was accused by two women of sexual assault just before tivargegi
of his senior year at Defendant University of the Sciences (the UniyergMiger an outside
investigator concluded it was more likely than not Doe was responsible for haximgtisenis
accusers without their affirmative consetite Universityexpelled him Doe appealed his
expulsion through the University’s internal processes. His appeal was denied,mamd]January,
2019 Doe’s expulsion became effectivifter an unsuccessful attempt to obtain injunctive relief
which would have allowed him to compldtes senior year and graduabBnefiled the Amended
Complaint The Universitythenmovedto dismiss pursuant to Rule 12(b)(®he Court will grant

theUniversity’'smotion and dismiss the Amended Complaint in its entlbetause Doe héailed

! This litigation involves the intersection of highdgnsitive issues afex consentand alcohol
consumption. Understandably, at the hearing on Doe’s request for emergency inpatiefivéne
parties agreed-with the Court's permissierthat those sensitivities justified concealing the
identities of Doe and his accusers. Once the exigendheoemergency proceeding passed,
however the issue of confidentiality and Rule 10(a) was not raised again undiliy&0, 2019,
oral argumentSee Doe v. Megless54 F.3d 404, 408 (“Rule 10(a) requires parties to a lawsuit to
identify themselves in tir respective pleadings.”).

The Court appreciates tlstakes of privacy in a matter as sensitive as thisamdethe
parties’ good intentions maintaining that privacy thus far. Nevertheless, the matter of anonymity
should have been put before the Court for the analysis requi2deoy. Meglessvhich requires
a plaintiff to show'both (1) fear of severe harm, and (2) that the fear of severe harm is reasonable”
as a precondition to rebutting the presumption of openness attached to judicial precégding
(quotingDoe v. Kamehameha Sch./Bernice Pauahi Bishop E&f6F.3d 1036, 1043 (9th Cir.
2010)).
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to plead 1) facts suggesting genderotivated bias in his disciplinary proceedings; (2) the
existence of specific contract provisions the University may have etbthiring his disciplinary
proceedings; (3) conduct sufficiently outrageous to support a claimefartdmtional infliction of
emotional distress; and (4) facts distinguishing his contract claim from his clainedtigent
infliction of emotional distress. Because Doe has already had at least one twhadequately
plead his case and has again thile do so, dismissal will be with prejudice.
FACTS?

Plaintiff John Doe is a resident of North Carolina who, until Jan2&39, was a student
at Defendant University of the Sciences, a private university locatedliad®lphia, Pennsylvania
which receives federal funding he relationship between Doe and the University was governed
by the Sexual Misconduct PolicsgeAm. Compl. Ex. A, and the Student Handbook (Handbook),
seeAm. Compl. Exs. B & C.

The events giving rise to this litigation stem from separate sexual encbetereen Doe
and two female students, identified as Jane R@®#& 1)and Jane Roe Roe 2), in Neember
2017,and January20182 Both women claimed their respective sexual encounters with Doe were

not consensuaRoe lreported her alleged assatdtthe University on August 24, 2018. Shen

2 The following facts are taken from the Amended Complaint and exhibits theretol| as the
“Notice of Sexual Misconduct Investigatioand the' Report of Investigatiofiwhich are attached
asExhibits 1 and 2 to the Defendant’s Motion. Even though Exhibits 1 and 2 are not attached to
the Amended Complaint, the Court nagverthelessonsider these documeriitscause they are
“integral to and reli@ upori in the Amended Complaint and Doe does not challenge their
authenticity.See Schmidt v. Skolas70 F.3d 241, 249 (3d Cir. 2014) (quotimgre Burlington

Coat Factory Sec. Litig114 F.3d 1410, 1426 (3d Cir. 1997)).

3 The Amended Complaint details the specific allegations as to each of these encHomerer,
the Court finds it unnecessary to repeat them here in any great detailebdwausre largely
irrelevant to the issues before the Ceditthe fairness of theisktiplinary process afforded to Doe
after these allegations were brought to the University’s attention.
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prompted her sorority sisteRoe 2 to report henlleged assault, whicRoe 2did on August 30,
2018.

Having receivedhe reports froniRoesl & 2, the University then proceeded to investigate
both claims simultaneously¥on August 30, 2018, the University’s Title IX Coordinator notified
Doe that a formal investigation was being initiated to determine whether he haddviblate
University’s Sexual Misconduct Policy. On that date, the University providedaDdimtice of
Sexual Misconduct Investigation,” which identifigdes 1& 2, provided the dates and locations
of the alleged assaultdescribedthe sexual nature of the allegations, disted the specific
provisions of the University’s Sexual Misconduct Policy Doe allegedly @dl&eeMot. to
Dismiss Ex. 1 at 10n September 5, 2018, the University hired outside couoselestigate
Roes’ allegations

On November 13, 2018, the investigator tendered her Report of Investigation (Report)
concludinga preponderase of the evidence establishBde violated Section 1.6 of ti&exual
Misconduct Policy by engaging in sexual intercourse with Roe 1 and Roe 2 vaduouing their
affirmative consent. The Repaisoreflects thatin the course of the investigatidheinvestigator
met with Roe 1 on September 11, 2018, and October 23, 2018; Roe 2 on September 13, 2018, and
October 23, 2018; and Doe on October 2, 2018, and October 25 Sx\Mot. to Dismiss Ex. 2
at 34. The Reort also indicates thavestigator interviewed ten separate withessbsee female
students identified biRoes 1& 2, one male student identified by both Roar2l Doe as having
relevant information, and three male and three female students suggekisively by Doe.ld.

She also appears to have reviewed text messages provided to her, and the Univeesitgls i

4 The University moved to seal the Report at the same time it moved to diSessot. to Seal,
ECF No. 24, Apr. 30, 2019. The Motion to Sedl be addressed separately.

3
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investigation file (which consisted of notes of interviews of Roe 1, a witness, and Rb&l2, w
were conducted by the University’s Title IXvestigator on August 24, 28, and 2018. Id. at
2.

On November 14, 2018, one day after tineestigator completed the Report, the
University’s Title 1X Coordinator informed Doe of the result. On December 7, 2018, the
Coordinator informedoe that two days earlier, on December 5, 2018, an administrative panel
had convened to determine the sanctions. This panel determined the appropriate sasction wa
expulsion, with a notation on his academic transcript, a campus restriction, and no @algact
with respect t&Roes 1& 2. Doe then submitted a written appeal, which was subsequently denied
after review by a separaaelministrative panel.

On January 24, 2019, Doe commenced the instant action by filing a Complaint and Motion
for a Temporary Restraimj Order and Preliminary Injunction. After holdingveo-day hearing
and receiving proposed findings of fact and conclusions of law, the Court denMdttbe and
issued a Memorandum discussing its reasons for doirgesQ@rder, Feb. 14, 2019, ECF No. 14.
The University then moved to dismiss the actidaoe filedthe Amended Complaimn April 15,

2019, and the University moved to dismaggmin The Court held oral argument on July 10, 2019.
The Motionto Dismissis now ripe for decision.
DISCUSSION

The Amended Complaint contains claims for gertiecrimination in violation of Title
IX of the Education Amendments of 1972, 20 U.S.C. § 1é84eq, for which the Court exercises
jurisdiction pursuant to 28 U.S.C. 8§ 1331, and state law claims for breach of comitact a

intentional and negligent infliction of emotional distress, for which the @msdessgarisdiction
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pursuant to 28 U.S.C.867(a)® The Universitynoves to dismiss each of these claims for failure

to state a claim upon which reliedwd be grantedSeeFed. R. Civ. 12(b)(6). The Court will first

5 The University challenges the Court’s subject matitésdictionto hear the state claims. It argues
that there is no jurisdiction pursuant to 28 U.S.C. 8 1332 because the University isnadfitize
Pennsylvania and Doe pled in his original complaint that he was a citizen of Pen@sghvéimay
not, as he now seeks to do, claim North Carolina citizenship. In response, Doetlktirtine
original pleading was made in error and that at all times he was a citizen ofQéodima,and
not Pennsylvania.

The Court has diversity jurisdiction to address Doe’s state claims. The Cagt agth
the University that citizenship is assessed as of the time the action iS&tasnov v. Dinan
465 F.2d 1298, 1300 (3d Cir. 1972) (istthe citizenship of the parties at the time the action is
commenced which is controlling.”). Nevertheless, there is a generahgrésno that a college
student who attends school outside of his home state is domiciled in his homé3saaliey v.
Zissmos 721 F. Supp. 738, 739 (E.D. Pa. 1989) (“It is generally presumed that a student who
attends a university in a state other than the student’s ‘home’ state irdeetign ‘home’ upon
completion of studies.”) (citindgtyons v. Salve Regina Col¥22 F. Supp. 1354, 1357 (D.R.I.
1976),rev’d on other grounds565 F.3d 200 (1st Cir. 1977)).

Here, Doe pled in the original complaint that he was a college student (prior to his
expulsion), Compl. 1 3(b), and that he “currently resides in Philadelphiasyeama,”id. § 3(a).

He did not plead that he was a “citizen” of Pennsylvania. In the Amended Cotnplae avers

(1) he was a student at the University until January 18, 2019; (2) he “is a citizahddraiciled

in the state of North Carolina”; an¢B) he left North Carolina “only to attend college at the
University”. Am. Compl, 1 3(&). The two pleadings are not inconsistent. In the Amended
Complaint, Doe merely avers in greater detail what the original pleadingdé¢o inference: Doe

is a colle@ student whose domicile is another state (North Carolina). Moreover, the University
has done nothing to rebut the presumption that Doe, although residing in Philadelphia to attend
school, was domiciled at the time in North Carolidecordingly, the Courffinds that Doe was a
citizen of North Carolinat the time the Complaint was file@ind thus there is complete diversity
between the parties such that the Court has jurisdiction pursuant to 28 U.S.C. § 1332.

In the alternative, the Court finds that dgsesses supplemental jurisdiction to hear Doe’s
state claims because they so overlap with his cause of action undeXTiit# &ll of his claims-
federal and stateform part of the same case or controverSge28 U.S.C. § 1367(a).
Furthermore, the Coumould not dismiss the state claims because it will dismmiesTitle IX
claim,see28 U.S.C. 8§ 1367(c)(3), because “considerations of judicial economy, convenience, and
fairness to the parties provide an affirmative justification” for retaisuqgplementglurisdiction.
Sarpolis v. Tereshk®25 F. App’x 594, 599 (3d Cir. 2016) (quaiHedges v. Mus¢c®04 F.3d
109, 123 (3d Cir. 2000)). Dismissing Doe’s state claims for lack of subject matteiguois
would defang thisCourt’s decisiorby removingany preclusive effectis-avis theintertwined
state claimsSeeTucker v. Secretargf Health and Human Services88 F. App’x 110, 114 (3d
Cir. 2014) (“A judgment dismissing an action for lack of jurisdiction ordinarily has ndugree
effect on the cause of action originally raisedsge alsoFed. R. Civ. P. 41(b) (“Unless the
dismissal order states otherwise, a dismissal under this subdivision (b) andraisgaisiot under
this rule—except one for lack of jurisdiction. . operates as an adjudication on the merits.”)

5
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address the University’s motion as it applies to the Title IX claim (Countd)theen the claims
for breach of contract (Count Il), intentional infliction of emotional distré€xsut 1), and
negligent infliction of emotional distress (Count I&/).

To survive a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficientlfactua
matter, accepted as true, to ‘state a claim to relief that is plaosiliie face.” Ashcroft v. Igbh
556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb\650 U.S. 544, 570 (2007)). A claim
is facially plausible when the facts pleaded “allow[] the court to draw the redsanfgibence that
the defendant is liable for the misconduct allegéd.’"When evaluating a pleading under Rule
12(b)(6), the Court “must accept all of the complaint's ypétladed facts as true,” and then
“determine whether the facts alleged in the complaint are sufficient to slabwléintiff has a
‘plausible claim for reef.” Fowler v. UPMC Shadysid&78 F.3d 203, 210-11 (3d Cir. 2009).

The Court begins with Doe’s claim for relief under Title IX, which prakitiscrimination
on the basis of sex by educational institutions régifederal fundingSee20U.S.C. § 1681(a)
(“No person in the United States shall, on the basis of sex, be excluded from pantidipabie
denied the benefits of, or be subjected to discrimination under any education progréimtgr ac

receiving Federal financial assistancé€.”fBecause Title IX prohibits (under covered

(emphasis added)). This would be a waste of resources, inconvenient and/or unfair lbecause i
would essentially allow Doe to refile his breach of contract and intentional ghgdem infliction

of emotional distress claimswhich have been litigatedhrough a preliminary injunction
proceeding and an amendmanthis Court—in state court, thus requiring the University to expend
resources to defend the same claims in a different forum. As a result, even if thed@sunot
possess diversity jurisdiction, it would exercise supplemental jurisdictionctdedthe pendd

state claims on their merits.

® Doe withdrew Count V of the Amended Complaimhich contained a claim for negligenGee
Opp’n at 6.

" The Court declines Doe’s invitation to graft the burdhifting analysis required in Title VII
cases byicDonnell Douglas Corp. v. GregAll U.S. 792, 802 (1973), onto this Title IX claim.
Although the Second Circuit iDoe v. Columbia831 F.3d 46, 556 (2nd Cir. 2016)suggested

6
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circumstances) subjecting a person to discrimination on account of sex, it is aodléodbar the
imposition of university discipline where gender is a motivating factor indiesion to
discipline.” Doe 831 F.3d at 53 (internal quotation marks omitted). Plaintiffs alleging
discrimination in violation of Title IX generally invoke one or more of three passii#ories,
known commonly as erroneous outcome, selective enforcement, and deliberate indifi2oence
v. Trs. OfUniv. ofPa, 270 F. Supp. 3d 799, 822 (E.D.Pa. 2017) (citation omitted). Doe’s Amended
Complaint invokes all three, and so the Court addresses each in turn.
The Court described erroneous outcome claims iMigsnorandum concerning Doe’s
request for injunctive relief. As noted therein, in an erroneous outcome claim, thif @lbéages
he or she is actually innocent of the charged conduct and was wrongly found resgonsiitae
violation for which he or she is punisheBeeMemo. 8, Feb. 14, 2019, ECF No. I be
successful, a plaintiff must “allege particular facts sufficient to cast aoticalable doubt on the
accuracy of the discipline” and “allege particular circumstances sugg#siingender bias vgaa
motivating factor behind the erroneous findinguisuf v. Vassar Co)I35 F.3d 709, 715 (2d Cir.
1994);see alsdoe v. Baum903 F.3d 575, 585 (6th Cir. 2018Y)s. of the Univ. of Pa270 F.
Supp. 3d at 822-23. The Amended Complaint fails to adelyualege either aspect of the claim.
First, the Amended Complaint does not allege facts sufficient to cast anyaistecdbubt
on the accuracy dboe’sdiscipline. As the Report reflects, threvestigator interviewed DoRoe
1, andRoe 2, on two separate occasions each (for a total of six separate interviewsisaoheted
statements provided by ten separate withesses, both male and female, #dretlibgiRoes 1 &

2 and Doe. Despite the expansprecesswhich resulted in his expulgip Doe claims that it was

this was appropriate, the Third Circuit has not yet addressed this issue and Doeeasnaff
compelling rationale for this Court to do so in the absence of fugthdance.

7
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tainted byfive procedural flaws. He describes these as the use of (1) a simgitigator to
investigate multiple claims of misconduct; (2) special rules for claims involving sexual
misconduct; (3) procedures denying the accused the ability to confront angxaosse his
accuser; (4) an inadequate appeals process; and, (5) policies that have been @sgiredtioned

by theUnited State®epartment of Education.

Noneof Doe’s fiveconclusoryallegations sufficet cast @ubt upon the outcome of the
disciplinary processit is not obvious—-and Doe has not adequately explairadhy either the
University’'s use of a singl@vestigatoior the Department of Education’s decision to rescind non
binding guidancdafter a change in administrations) coulgate an articulable doubt as to the
outcome of the University’'s investigatioBoe similarly fails to explain why the University’s
appeals process, the special procedures applicable to sexual assault ad|eguatibis inability to
crossexamine Roes 1 &-2despite his having been interviewed twice by the investigator and
suggesting seven separate witnesses in his defgrassibly tainted the outcome of the process
here® At most, Doe has compiled a list genealized complaints about the University’s

disciplinary process unmoored from any actual impact on the acairhaisyspecific processThe

81n other parts of his Opposition, Doe invokes the Sixth Circuit’'s decisiDoénv. Baumwhich

held a university’s denial of the right to confront witnesses could cast anastedoubt on the
accuracy of the disciplinary proceediri)3 F.3d at 5886 (“[B]Jecause Doe alleged that the
university did not provide an opportunity for crassamination even though credibility was at
stake in his case, he has pled facts sufficient to cast some articulable dowbaocutiacy of the
disciplinary proceedings.”). In its Memorandum addressing Doe’s refuaésjunctive relief, the
Court declined to address whether this aspeBaniimis holdingwas applicable, instead finding
Doe was unlikely to succeed on the merits because he failed to produce evidence cati@ecting
erroneous outcome to gender bias gtbhviating any need to determine whether Doe alleged facts
which would cast doubt upon the accuracy of his disciplinary hearing). Memo. at 8 n.6. For the
same reasen-Doe’s failure to connect his discipline to genderbittse Court will, again, decline

to address this aspect Baunis holding.
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Court thusfinds that he has failed to adequately allege particular facts casting somkalalgicu
doubt on the University’s finding of his responsibility.

Second, even if the Court were satisfied that one or widiee five alleged flaws in the
discipline processreated some doubt about its accuracy, the Court would nevertheless grant the
motion to dismiss because Doe has failed to adequately allege facts sugipestgender bias
motivated the allegedly erroneomistcome.The types of allegations that wouldsthe requisite
inference includestatements from administratars patterns of decision-making suggesting bias,
Yusuf 35 F.3d at 715, a combination of external pressure and a disciplinary board’s decision to
credit all female testimony and reject all male testimddgum 903 F.3d at 586, and the
combination of external pressure, a process allegedly designed to favée famgplainants,
public statements from university officials, and training materials used by thersity which
encouraged its empyees to believe the accuser and presume the guilt of the actusades
270 F. Supp. 3d at 8281.Here, Doe has alleged no facts similar to those considered sufficient in
Yusuf Baum or Trusteesand thus the Court finds that he has failed to bridge the gap between the
allegedly flawed outcome and gender bi@ee Yusuf35 F.3d at 315lnstead,Doe relies on
generalitiessee, e.g.Am. Compl. T 94 which fail to raise his right to relief frospeculative to
plausible Seelgbal, 556 U.S. at 678.

In his Opposition, Doe cites the Second Circuit’s decisionaa v. Columbia831 F.3d
46 (2d Cir. 2016). The comparison is not helpfnl that matter, the plaintiff supported his

allegation that theuniversity had been motivated discipline himby public pressure by

%1In full, this averment state¥Jpon information and belief, the University was motivated in this
instance to accept the females’ accusation of sexual assault so as to shodethteoedy and the
public that the University is serious about protecting female students by tudénts.” Am.
Compl. 1 94.
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referencing several, specific exampl&ee Columbia831 F.3d at 561. These included
complaints by various student organizations that were publicized by the New Y orlefRoss
by the Columbia University Democrats to ensure the univessisynot giving “light punishments”
to male students, a Janua?g, 2014, article in the studenin newspaper criticizing the
university’s handling of sexual assault cases, and twteangg student complaints filed with the
Department of Education alleging the university mishandled incidents of sesaaltdd. Here,
Doe vaguely avers that “there has been substantial critiolsmniversities and that “on
information and belief, the University’s administration was cognizant of, andigertsi, these
criticisms” Am. Compl. T 93(emphasis addedThis averment isleficient becauseaunlike the
public pressure discussed @olumbig it identifies no specific criticisms of the University, or
actions the University may have taken in response to those critiaisafis let alone those that
would suggest that his discipline was motivated by gender bias.

At oral argument, the parties discussed the Seventh Circuit’'s June 28, 2019, decision in
Doe v. Purdue Universify-- F.3d---, 2019 WL 2707502 (7th Cir. 2019), which reversed and
remanded a district court’s decision dismissing due process and Titlaif¥scstemming from
university disciplinary processes. The comparison to that decision is as uhb@Ipbe aste
comparisons t€olumbig Yusuf Baum andTrustees As an initial matter, the Seventh Circuit
stated that the “Dear Colleague Lettervhich formsa key component obDoe’s claim—is
“standing alone . . . obviously not enough to get [plaintiff] over the plausibility line.” 2009 W
2707502, at *12 (citingdaum 903 F.3d 586). Moreover, the allegations upon whicHPilmelue
plaintiff relied in that mattewere far more specific than those presege®doe For example, the
Purdueplaintiff alleged that the Title IX coordinator credited the testimony of the conaplain

over his testimonyvithout having met with the complainaand without providing more than a

10
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“cursory statement” as to why sdel sa Id. Doe makes no such allegation here, nor could he
because¢he Report makes clear he met with the University’s investigatutiple times prior to
the issuance of her report.

The plaintiffin Purduealso alleged the board responsible for recommending a punishment
to the Title IX coordinator was biased against hiecause its members made up their minds before
speaking to plaintiff and refused to hear from his witnesses. 2019 WL 2707502, at *12. Again,
there is no such allegation here. Doe alleges that he timely appeale@dntaligous boaralt the
University by submittinga written statement tio, Am. Compl. { 76, and the Report also makes
clear that the investigator heard from him ahd sevenwitnesses he identified. As further
evidence of gendanotivated biasthe Purdue plaintiff also cited aFacebook post by the
university’s “Center for Advocacy, Response, and Education,” entitled “Alcohol lentduse of
campus sexual assault. Men are.” 2019 WL 2707502, at *12. As described above, Doe offers no
similar statements by University administratoor personnel® For these reason®urdue is
unavailing.

As theforegoingcomparisons tdPurdue Columbia Yusuf Baum andTrustees make
clear, Doe’s Amended Complaint fails to allege facts that raise the inferegeadsr bias, and,

his Title IX claim will be dismissed to the extent it relies on the erroneous outceorg.th

10 At oral argument, Doe’s counsel offered what appeared to be a print out refléwing
University’'s involvement in the “Its On Us” campaign, whiclafeational campaign and cultural
movement aimed at fundamentally shifting the waythirgk about sexual assault, by encouraging
everyone to see it as their responsibility to do something to prevent it.” The elusuaffered

were not attached to Doe’s Amended Complaint and thus the Court does not consider them as
presently part of the record. Nevertheless, even if the Court could consider Huglltatns to the
record,there is nothing about these documentghich reference both women and men as victims

of sexual assaultthat supports an inferenceatiDoe’s punishment was motivated by gender bias.

11
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Doe nextrelies on the “selective enforcement” theory of Title IX liability, which resgir
a showing that “regardless of the student’s guilt or innocence, the severitypeniky and/or
the decision to initiate the proceeding was affected by the student’s genasuf'35 F.3d at 715.
Success on such a claim requires that a mpietiff “allege a female was in circumstances
sufficiently similar to his own and was treated more favorably by the urtiérSiaravanan v.
Drexel Univ, No. 173409, 2017 WL 5659821, at *6 (E.D. Pa. Nov. 24, 2017) (citation and
internal quotation marks omittedh order to make an appropriate comparison, the two students
“must have engaged in the same conduct without such differentiating or mitigatungstances
that would distinguish their conduct or the [school’s] treatment of them fadit(fjuotingKe v.
Drexel Univ, No. 116708, 2015 WL 5316492, at *19 (E.D. Pa. Sept. 4, 2015)). The plaintiff must
establish the selective enforcement was motivated by gdbdery. Rider Uniy.No. 164882,
2018 WL 466225, at *9 (D.N.J. Jan. 17, 2018).

Here, Doe alleges that the University engaged in gemdéivated selective enforcement
by punishing him, but not Roe 2, despite the fact that both h&@aed®had consumed alcohol
prior to their sexual encounter. In other words, Do claims that, at the same timedilegedly
violated the Sexual Misconduct Poliby having sex witlRoe 2without her affirmative consent,
Roe 2was allegedly violating th8exual Misconduct Policguring the same encounter by having
sex withhim without his affirmative consent, andhat because the University punished him, but
not her, it should be liable under Title’$Xselective enforcement theory

Doe’sargument is meridss Roe 2and Doe are rtovalid comparators. As the University
points out, Doe never accusBoe 2of sexual misconduct, and the Amended Complaint makes
clear Doe’s position that the encounter was consenSesglAm. Compl. { 44 (“When John

returned, he and Jane 2 began having sex on hisJoba recalls Jane 2 being an active

12
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participant and her being fully engaged the entire tidsg® on previous occasions that they had
sex, Jane 2 occasionally got on top of and straddled John.” (emphasis askked)}dd. T 73
(“The evidence does not support the report’s finding [that Doe violated the sexuahdust
padlicy by having sex with Jane 2 without securing her affirmative con8erithe Court thus finds
that Doe andRoe 2did not engage “in the same conduct without such differentiating or mitigating
circumstances that would distinguish their conduct or thieoa’s treatment] of them for it.”
Saravanan2017 WL 5659821, at *&. Becausef his failure to identify a valid comparator, Doe’s
Title IX claim will be dismissed to the extent it relies upon a selective enforcenseny th

Finally, Doe alleges the “deliberate indifference” theorylitie IX liability. This theory

applies “where plaintiff seeks to hold an institution liable for sexual harassment and retpaires t

1 The Court is also skeptical of Doe’s selective enforcement theory becaymeedrs to flow
from a faulty premise-namely,the consumption adiny alcohol renders a person unable to give
affirmative consent under the Sexual Misconduct PolBseAm. Compl. § 98 (“The Sexual
Misconduct Policy ambiguously prohibits students from engaging in sexual inezoeith any
other person that has consumed any amount of alcohol.”). The Court agrees with Doe that the
Sexual Misconduct Policy could beeaker, but not, as Doe claims, thia¢ Sexual Misconduct
Policy is violated by engaging in sexual actiwitjgh someone who has consumed “any amount of
alcohol.” Section 1.6 of the Sexual MiscondBalicy defines “sexual assault” as “sexual contact

. . .that occurs without affirmative consent,” and identifies engaging inasextivity “with an
unconscious or seraionscious person” and “someone who is asleep or passed out” as two of nine
enumerated, but not exhaustive, examples of violative conductCAmpl. Ex. A at § 1.6. The
definition does not specifically reference the consumption of alcohol, nor do the @mevisi
describing consent state affirmative consent is impossible ahegieticipant has consumeany
amount of alcohol,” Doe’s suggestion to the contrary notwithstan8ieg.idat 88 1.9 (defining
“affirmative consent” as “informed (knowing), voluntary and willing (fyegiven), active and
ongoing (not passive) permission, meaning that, through the demonstration of cleahenettc
wordsor actions, a person has indicated permission to engage in mutually-agogedexual
activity”); 2.1.5 (“One should be cautious before engaging in sexual contact andia sex
intercourse when either party has been drinking alcohol.”). The plain langiafpe Sexual
Misconduct Policy suggestisere is at least some daylight between a single drink and the point of
inebriation at which giving informed consent becomes impossible. Thus, just b&zriseay

have consumed some quantity of alcohol prior to the sexual encounté&ogitbdoes not mean,

ipso facto,Roe 2violated the Sexual MisconduPwlicy. For this reason, the Court would also
dismiss the selective enforcement claim.

13
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plaintiff to demonstrate that an official of the institution who had authority to institutective
measures had actual notice of, and was deliberately indifferettiet misconduct.Trs. of the
Univ. of Pa, 270 F. Supp. 3d at 825 (quotiMgllory v. Ohio Univ, 76 F. App’x 634, 638 (6th
Cir. 2003)).This theory also requires the plaintiff to establish that the dtfieial’s response to
the alleged gender bias must be clearly unreasonable in light of the knownstaooes.’id.
(quotingDoe v. Brown Uniy.166 F. Supp. 3d 177, 190-191 (D.R.1. 2016)).

The parties dispute whether this theoeachesdisciplinary proceedingsSeeMot. to
Dismiss at 7 n.5; Opp at 5. There is substantial and persuasive authority supporting the
University’'s positiorthatthe theory does nogeeTrs. of the Univ. of Pa270 F. Supp. 3d at 825
(citing Doe v. Baum227 F. Supp. 3d 784, 820 (E.D. Mich. 20X8)’'d on other grounds903
F.3d 575 (6th Cir. 2018Brown Univ, 166 F. Supp. 3d at 19Doe v. Univ. of the Soutlb87 F.
Supp. 2d 744, 75%8 (E.D. Tenn. 2009)). Moreover, the Court firldige’s citation toWells v.
Xavier University 7 F. Supp. 3d 746 (W.D. Ohio 201 whichthe district court denied a motion
to dismiss a deliberate indifference claim stemming from university discgiginaavailing.The
district court’s decision itWellsis not binding on this Court, nor is it persuasive, gitret it
providesonly a cursonyjustification for its decision to apply the deliberate indifference theory
outside itsmore frequent confine®Vells 7 F. Supp. 3d at 7882, andn light of the moe recent
decision inDoe v. Baumin which the Sixth Circuitdf which the Western District of Ohio &
par) rejected the application of deliberate indifference to challenges to utyvaisciplinary
proceedingsBaum 903 F.3d at 588.

Notwithstandiig the Court’'s doubts, the Court need r#cide whether deliberate
indifferences ever viable to challenge university disciplinary proceedings becagseagsuming

it is, Doe’s claim is deficient. Ifirusteesthis Court rejected the notion that a cognizable claim of
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deliberate indifference could be “based solely on an assertion that [p]lathtd&hced arguments

of gender bias and other procedural flaws in the adversarial disciplinary prarestd
[d]efendant rejected them.” 270 F. Supp. 3d at 826. Yet, that appears to be what Doe alleges here
SeeAm. Compl. § 78 (“John’s appeal was denied. In denying the appeal, the panel ignored John’s
arguments that the investigation was flawed and incompleldcieove, as discussed in greater
detail with respect to Doe’s erroneous outcome claim, Doe has failed to adecmlige
misconduct by the University. Although he complains of many facets of the disgypbireess,

he has failed to describe how they qualify as “misconduct” or allege facth wbiald support

the inference that the University’'s response was “unreasonable in light of the known
circumstances.Tr. of the Univ. of Pa270 F. Supp. 3d at 82&ccordingly, even if the Court did

find that delibera indifference reached challengeshteUniversitys discipline, the Counvould

still dismiss this aspect of the claim.

Because Doe has failed to adequately allege a Title IX violation by means of dogy of
three theories headvances-erroneous outcome, selective enforcement, or deliberate
indifference—the Court will grant the University’s Motion to Dismiss as to Count | of the
Amended Complaint in its entirety.

Having dismissed Doe’s single claim arising under federal lanC thet considers Doe’s
remaining claims-breachof contract (Count l1l), intentional infliction of emotional distress
(Count 111), and negligent infliction of emotional distress (Count\) turn. The Court will
dismissthebreach of contract and intentional infliction of emotional distress clagoause Doe
has failed to state these claims on their merits. The negligent infliction of emotidredslidaim

will be dismissed because it is foreclosed by the gist of tihenadbctrine.
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The Court first considers Doe’s breach of contract claim. There are thneenédeto such
a claim under Pennsylvania law: (1) a contract; (2) a breach of a dutyeidhppghat contract;
and (3) resulting damagekKaymark v. Bank of Am., N,A783 F.3d 168, 182 (3d Cir. 2015)
(quotingOmicron Sys., Inc. v. WeineB60 A.2d 554, 564 (Pa. Super. Ct. 2004)). Pennsylvania
law permits a student to bring a suit for breach of contract where “the instityriomres or violates
portions of the written contractSwartley v. Hoffner734 A.2d 915, 919 (Pa. Super. Ct. 1999)
(citations omitted). “The contract between an educational institution and a stocledes any
agreement between the parties concerning disciplinary procedures, contamedpatrtion of
the student handbookTrs. of the Univ. of Pa.270 F. Supp. 3d at 810 (quotifgardon v.
Allegheny Coll.926 A.2d 477, 480 (Pa. Super. Ct. 2007)).

The University’'s HandbogkseeAm. Comp. Exs. B & Cand the Sexual Misconduct
Policy, see id Ex. A, form thebasis ofDoe’s claim.? Doe relies uporthe specificfollowing
languagdrom the Handboak

Procedures and rights in student conduct procedures are conducted with

fairness to all but do not include all of the same protections afforded by the courts.

Due process, as defined within these procedasesjres written notice and the

opportunity for a hearing with an objective decisionrmaker. No student will be

found in violation of aUniversity policy without information showing that it is

more likely than not that, a policy violation occurred.

Am. Compl. Ex. B at 49 (emphasis added). He also relies upon a policy stateméetatibeite
Handbook, which states that the Universitgasnmitted to “engaging in investigative inquiry and

resolution of reports that are adequate, reliable, impartial, prompt, faigartdide.”|d. at 37.

Doe’s Amended Complamtwhich is largely coextensive with his request for injunctive relief,

12 Doe also claims violation of the covenant of good faith and fair dealing. Howevers Hris |
“interpretative tool” used in conjunction with the substantive provisions of the agreeand not
an independent contractual obligatidms. of the Univ. of &, 270 F. Supp. 3d at 815 n:Bhe
Court will not, thereforeaddress the duty separately from the substantive policies at issue.
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which theCourt denied in its entiretyralleges a number of different breaches of contrEut.
parties’ briefing coalesces around three specific allegations: (1) uaigeqotice, (2) use of a
singleinvestigator mode{i.e.,the use obne investigator to invegtate more than one allegation
against the same person), and (3) the failure to conduct a full and fair intie@stigiae Court will
consider each in turn.

First, Doe alleges that the University breached its obligation to provide him pbtice
allegaions against him. Am. Compl. § 116(1). The Court will dismiss this aspect of teadsd
Complaint for two reasondnitially, this conclusory allegatioms undermined by th&\otice of
Sexual Misconduct Investigation,” whidhoe was provided on August 30, 2018, and identified
Roes 1& 2, the dates and locations of the alleged assaults, the sexual nature ofjtt®akeand
the specific provisions of the University’'s Sexual Misconduct Policy he wegedl to have
violated.SeeMot. to Dismiss Ex. IMoreover even more problematically, Doe cites no provision
of either the Handbook or the Sexual Misconduct Policy that obligates the Univerddaymore
than provide him the notice it did. As the Court noted in its earlier Memorangjesting this
assetion as a basis for injunctive relief, the Universituld have provided greater detail about
the allegations to Doe, but no provision of the contract between it andeQoeedit to do so.
The Amended Complaint adds no further detail than the ingrifiallegations already assessed
by the Court, antherefore Doehas failed to state a claim with respect to the alleged inadequacy
of his notice See See Trs. of the Univ. of &0 F. Supp. 3d at 816 (granting a motion to dismiss
a breach of contractaim where the notice procedures “did not require [the university] to provide
a copy of the complaint to [the accused], nor did they require [the university] to prdwade [t

accused] with the level of factual detail that the [accused] alleges was lacking
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Second, Doe alleges that the University breached its contract with himmfdgyéng a
singleinvestigator model. Am. Compl. 1%&8. This aspect of Doe’s claim is sdifeating.In
the Amended ComplainDoe avers that it is the University’s polity use a singknvestigator
model.Seeid. T 58 (citing Sexual Misconduct Policy § 2.10.2 (“The Title IX Coordinator will
assign an investigator to the complaint.Tih the following paragraplmeavers that that is exactly
what the University didSeeid. { 59 (“On September 5, 2018, the University retained attorney
Kane of the law firm Schnadéfarrison Segal & Lewis LLP to be the sole investigator and issue
a determination.”)The University’s decision to follow a provisionitg contract with Doeannot
be consideredvidence the University breached that contract.

Moreover, to the extent that Doe argues that the use of the-gimgktigator model is
somehow in tension with the University’s purported obligation to provide “fairrmeadi,'t the
Court is not persuaded. A university’s obligation to provide “fundamental fairnessthaster of
Pennsylvania contract law only requires a university to provide “notice of theeshang some
opportunity for hearing.”Trs. of the Univ. of Pa.270 F. Supp. 3d at 812 (quotipane v.
Shippensburg Uniy.871 A.2d 859, 862 (Pa. Commw. Ct. 2005)Poe has not alleged facts
which suggest that the singlevestigator modekthrough which he received notice of the charges
and multiple opportunities to speak directly to the investigator and identify seven intividiia
testimony he believed would be faable—violated that contractual righthe Court finds that
Doe has failed to state a claim with respect to the University’s allegadhboé contract by using

asingle investigator.

13 Students attending private universities, such as the University, are not orcénéitlgd to the
same due process rigiat fairness as students at public institutiofiss. of the Univ. of Pa270

F. Supp. 3d at 812 n.6 (citir@eardon 926 A.2d at 480 n.2). However, the Court finds the
University voluntarily contracted to provide “fundamental fairness” baseplages 49 and 37 of
the Handbookld.
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Third, Doe alleges that the University failed to conduct a full andifaestigation.As
noted, umder Pennsylvania law, “fundamental fairness” in the context of student disgiplina
proceedings requires a student be given “notice of the charges and some opportuhagrioga’

Trs. of the Univ. of Pa270 F. Supp. 3d at 812 (quotiRgiane v. Shippensburg Unig71 A.2d

859, 862 (Pa. Commw. Ct. 2005)). More specifically, Pennsylvania courts have found a student is
entitled to a “statement of the specific charges and grounds which...would jdisitipline],” and

should be provided “the names of the witnesses against him,” “an oral or written reportamtsthe

to which each witness testifies,” and an “opportunity to present . . . his own defeimst tiga
charges and to produce either oral testimony or written affidavits of wisheadais behalf.1d.
(quotingBoehm v. Univ. of Pa. Sch. of Veterinary Mé&¥.3 A.2d 575, 579 (Pa. Super. Ct.
1990)). Nevertheless, an educational institution need not provide “drési$ judicial hearing,

with the right to crosgxamine witnessesBoehm 573 A.2d at 579.

The Court makes expretfgat towhichit could onlygesture ints Memorandum disposing
of Doe’s motion for injunctive relieDoe has failed to state a claim that the Universigached
its agreement with him bylepriing him of fundamental fairnes€ven accepting all the
allegations of the Amended Complaint as true and drawing all inferencB®ds favor, the
motion to dismiss record shows Doe was provided with (1) the time, date, sexual awadure,
locations of the alleged incidents well aghe identities of his accuseidot. to Dismiss Ex. 1 at
1; (2) more than one opportunity to review the witness statements attached to the Report, A
Compl. 1 116(3)(iii); (3) more than one opportunitydefend himself before the investigator,
including the opportunity to providan additional statemento her after reviewing the
investigator’s preliminaryeport, Mot. Dismiss Ex. 2 at 4; (4) the benefit of an administrative

panel, distinct from the investigator, to determine his punishrmemt Compl. 7475, and yet
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another administrative paneliteview his appeal of the initial panel’'s determinatidn{{ 7678;

and (5) the opportunity to identify witnesses in his deferseight which he exercised with such
alacrity that seven of the ten total withesseluding Roed & 2) were peopl®oe identified

Mot. to Dismiss Ex. 2 at-8. These circumstaes make it impossible for the Court to “draw the
reasonable inference that the defendant is liable for the misconduct Alllegped, 556 U.S. at

678 andthe Amended Complaint will be dismissed to the extent it alleges that the University
breached its agract with Doe by depriving him of “fundamental fairness.”

In addition to the three allegations discussed above, Doe’s Amended Complaint also
alleges that the University breached its contract with him by (1) limiting besac¢o the evidence
against him, (2Jinding him responsible without sufficient evidence, andt{@ating him“as if he
was guilty from the start.” Am. Compl. 1 11683 None of these allegations is sufficient to state
a claim.Initially, he has not identified a provision of either the Handbook or the Sexual Misconduct
Policy that obligates the University to provide copies of the witness statefoehis) to keep:*
Notwithstanding this fatal failure, although Doe pleads that reviewing theregdagainst him
“often took hours at time,” he has nplied that the University prevented him from taking the
“hours” he needed to review the documeimtse Court thudinds that he has failed to state a claim
for breach of contract based on the University’s requirement that he schedulerapptsnd view
the Report and its exhibits.

Doe’s claimthat the University breached its contractigapplying the preponderance of

the evidence standardlso fails. In support, Doe avers thherewas no physical evidence to

14 Although the Court cannot and does not condises’s testimony at the preliminary injunction
hearing hedid testifyhe was able tourewhateverprejudicethe University’s decision to allow
Doe to review—but not retair—a copy of the Report may have caubgdranscribing it on his
laptop using voicdo-text softwareHe also testified that when pages were missing from the Report
during one of the appointments he made to review it, they were provided to him within minutes.
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support Roes’ complaints. Am. Compl1Y64)(ii). Doe raised the absence of physical evidence
in connection with Doe’s request for injunctive relief. The Court found that he was untikely t
succeed on the merits of such a claim because he did not identify any providiencohtract
requiring such evidence. He still has not done so. In further support of his conclusidrethat t
University did not employ a preporma@ce standard, he avers Roe 1's statements were aided by a
witness, who gave more than one statement to the investigator and accorRueniechen Roe
1 made her complaint to the Universityd. 1 1164)(iii). The Sexual Misconduct Poligyants
the investigatoithe authority to consider witness statements and make findings of fact. Am. Compl.
Ex. A at § 2.10.2 That the investigator made a finding of fact as to the credibility of the
complainant with which Doe disagrees does not mean the investigator failedytahappbrrect
standard of review. In light of the foregoing, the Court finds Doddiksl to adeqgately allege
the University breached its contract with him by misapplying the prepondeséitoe evidence
standard®

Finally, the Amended Complaint avers the University violated its contract withboe
“treat[ing] John Doe as if he was guilty from teiart, thereby tainting the investigative process
and violating the guarantees of fundamental fairness and fair and impeaadg.” Am. Compl.
1 116(5). In support of this conclusion, he avers “University administrators acted from the
beginningas someone who believed the complainants without conduc[t]ing any investigalion.”
1 116(5)(i). However, he cites no specific examples of such conduct and this conakerment

is insufficient to support a clairsee Fowler578 F.3d at 21(He also averthe he was prohibited

15 paragraph 116(4)(iv) alleges “the failure to require that John Doe be foundanijitgn the

basis of sufficient evidence was a breach of the guarantees of fundamentssfaioneiction by

a preponderance of the evidence, the presumption of innocence, and the implied covenant of good
faith and fair dealing.” This is a legal conclusion the Court need not.céegffowler, 578 F.3d

at 210.
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However, the University’'s guarantee ‘diindamental fairne$sdoes not, as a general matter,
entitle himto suchtrial rightsand he hasited no specific provision of the Handbook or Sexual
Misconduct Policy granting him such rights. Doe was entttdetb more or less tham“statement

of the specific charges and grounds which. would justify [discipline],” “the names of the

witnesses against him,” “an oral or written report on the facts to whichnganess testifies,” and
an “opportunity to present . . . his own defense against the charges and to produce either oral
testimony o written affidavits of withesses on his behalfrs. of the Univ. of Pa270 F. Supp.
3d at 812He was not entitled to a judicial heariRpehm 573 A.2d at 579, and thtise Court
finds he has failed to state a claim for breach of contract basduteddniversity’s purported
mistreatment.

The Court will grant the University’'s motion to dismiss as it pertains to Coumtdll a
dismiss the breach of contract claim in its entirety because none of hisiafilsgee sufficient to
survive scrutiny under Rule 12(b)(6).

In Count Ill, which the Court will also dismiss, Doe alleges the University intentionally
inflicted emotional distress in the course of investigating and disciplininglhiorder to state a
claim for intentional infliction of emotional distress under Pennsylvania lalajraiff must allege
“(1) the defendant’'s conduct was extreme and outrageous; (2) the conduct waenakeor
reckless; (3) the conduct caused emotiastress; and (4) the distress is seve@hly v. Phila.
Eagles Football Clup565 F.2d 1265, 1273 (3d Cir. 1979). “The conduct must be so outrageous
in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be

regaded as atrocious drutterly intolerable in a civilized societyHoy v. Angelone720 A.2d

745, 754 (Pa. 1998). “It is for the Court to determine in the first instance whether thetdsnduc
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extreme and outrageous, such that recovery may be perm(@eeliey v. Daily News L.F654
F. App’x 578, 583 (3d Cir. 2016) (citifgmall v. Juniata Collegé82 A.2d 350, 355 (Pa. Super.
Ct. 1996)).

The Courtwill dismiss this claim Even accepting as true what few fagts distinct from
conclusions)Doe has averred, the Court cannot say the alleged misconduct is “extreme and
outrageous” enough to proceda Hoy, the Supreme Court of Pennsylvania noted “only the most
egregious conduct” is actionable as the intentional infliction of emotionaéskstv20 A.2d at
754. As evidence, it cited actionable conduddamyas v. Lower Bucks HospitdB7 A.2d 1236
(Pa. Super. Ct. 1981), in which the defendant intentiprfabricated records to suggest the
plaintiff murdered a third party resulting in his indictment for homickgpieves v. Lawrence,
437 A.2d 118Ra.1970), in which the defendant killed the plaintiff's son with an automobile, and
then buried hmin a field wherenewas discovered months later, aluy, in which the defendant
knowingly released false informatitimatthe plaintiff was suffering from a fatal diseas865 F.2d
at 1265'® Here, at best, Doe has allegatentionalgendetbased discrimination, which courts in
this district have foundnsufficient to meet the stringent standards applicable to intentional
infliction of emotional distress claimSeerrs. of the Univ. of Pa270 F. Supp. 3d at 827 (quoting

Harris v. Saint Joseph’s UnivCase No. 13937, 2014 WL 1910242, at *11 (E.D. Pa. May 13,

18 1n more recent examples, courts havenfbsufficiently outrageous conduct where defendants
were alleged to have left “a man charged with murder, attempted murder, aggravatd] ass
robbery, and resisting arrest, unrestrained in a public hospitaltin-McFarlane v. City of
Phila., 299 F. Supp. 3d 658, 671 (E.D. Pa. 2017), and where police, during soltandre
alleged to have disconnected a plaintiff's electricity, threatened to amresnhfelony charges if

he failed to cooperate, fired hundreds of canisters of pepperigpydys home, and played loud
music and other screeching noises, all of which culminated in the plaintiftsdsusee
Heckensweiler v. McLaughli®17 F. Supp. 2d 707, 720 (E.D. Pa. 2007).
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2014)). The Court willthereforegrant the University’s motion as it pertains to Count Il and
dismiss Doe’s claim for the intentional infliction of emotional distress.

Finally, in Count IV, Doe brings a claim for negligent infliction of emotionalress
which will be dismissed based on the gist of the action doctrnirmeder to state a claim, a plaintiff
mustplead the elementsf an ordinary negligence claimeeToney v. Chester Cty. Hos®61
A.2d 192, 198 (Pa. Super. Ct. 2008)addition to one of four scenarid$l) that the [defendant]
had a contractual or fiduciary duty toward him; (2) that [plaintiff] sutfeagohysical impact; (3)
that [plaintifff was in a ‘zone of danger and askriof an immediate physical injury; (4) that
[plaintiff] had a contemporaneous perception of tortious injury to a close r¢ldiue v. Phila.
Cmty. Health Alternatives AIDS Task For@d5 A.2d 25, 27 (Pa. Sup&t. 2000). A plaintiff
must also allege to have suffered “immediate and substantial physical harm darctaretoy
pleading “symptoms of severe depression, nightmares, stress and anxiety, regychaogical
treatment, and egoing mental, physical and emotional harmrs. of the Univ. of Pa.270 F.
Supp. 3d at 282 (internal alterations and quotations omitted).

The University argues Doe’s negligent infliction of emotional distress clainriecbhy
the gist of the doctrine action, which prohibits a plaintiff frre-casting a claim sounding in
breach of contract to one sounding in teroll, Inc. v. Elias/Savion Advertising, In811 A.2d
10, 14 (Pa. SuperCt. 2002) (noting “the doctrine precludes plaintiffs fromceesting ordinary
breach of contract claims into tort claims™Although claims for breach of contract and
negligence derive from a commorigin, tort actions stem from breaches of duties imposed by
law as a matter of social policy, while contract actions lie only faxdbres of duties imposed by
mutual consensusPowell v. Saint Joseph’s Unj\Case No. 1/4438,2018 WL 994478, at *7

(E.D. Pa. Feb. 20, 2018) (quotiBgsh v. Bell Tel. Cpo601 A.3d 825, 829 (Pa. Supét. 2002)).
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This doctrine bars a tort claim “(1) arising solely from the contractual retdtip between the
parties; (2) when the alleged dutl@®ached were grounded in the contract itself; (3) where any
liability stems from the contract; and (4) when the tort claim essentially duplibatéseach of
contract claim.’Reardon 926 A.2d at 486The University contends each of these elementstis me
here, and Doe’s negligent infliction of emotional distress claim must, tiierdfe dismissed as
duplicative of his breach of contract claioe only obliquely responds, arguing the University
and Doe had a special relationship sufficient to stateisecaf action for negligence (and thus
presumably, fonegligent infliction of emotional distress)

The Court finds the Superior Court’s decisiorReardonto be persuasive, and withn
this basis dismiss Count IV. IrReardon a student was accused of plagiarizsegtions of a
biology papein violation of the college’s handbook, known as “The Comp&6”A.2d at 479.
Her professor notified the school, which triggered an investigation by the cellelggiors
Committee an@ hearing before the school®ollege Judicial Board, both of which found against
the student’ Id. The studenthen appealed to the college’s president, who affirmed the findings
and disposition of the Boarddd. The student then sued, alleging, inter ,afiagligence in the
conduct of the investigatiotd. The trial court dismissed the negligence claim on gist of the action
grounds and the student appealdd.

The Superior Court affirmed the trial court’s decisiehat 487. In so doing, the Superior
Court noted the student’s claims were “premised on the concept that [the defendaus] ow

appellant, as a member of the college community, duties that are in addition to armchapanty

17The Court notes that the plaintiff Reardonwas permittedo confront adverse witnesses, 926
A.2d at 479, but that fact was not referenced in the Superior Court’s discussion of tiehgist
action doctrine, and so the Court considersfegtualdistinction to be immaterial.
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contractual obligation raisedld. (internal quotation marks omsdtl). The panel rejected this
argument:

The problem with this concept is that appellant fails to plead from where this duty

arises or what this duty entails. The only duties owefth®ydefendantsjve can

discern are rooted ihhe Compass-not some externand undefined general duty

of care.See McCandlessupraat 903-904;see alspHart, supraat 340. Indeed,

The Compassepresents the sole basis for the relationship between the parties

appellant promises to adhere to the Honor Code in exchange for an education at

Allegheny, whilgfthe defendants], promigeo adhere to the terms ©he Compass

in giving this education in exchange for monetary compensation. If this context

were stripped away, there would be no relationship between the parties. Any

potential liability[the defendantsould incur, therefore, would arise out of their

breach of the terms set forthTine Corpass Furthermore, if appellant is unable to

demonstrateThe Compassvas breached, it is impossible to discern any other

source from which liability could flowSee supraat 340.

Id. at 487.

The gist of the action doctrine forecloses Doe’s negligdtittion of emotional distress
claim for the reasons it foreclosed the appellant’s cause of actiBeandon Doe alleges the
University owes him “a duty of care for [his] emotional wediing.” Am. Compl. § 127. In support
of the existence of this alled duty, he avers the University’s disciplinary policies and procedures
are the “product of . . . adhesiomy! I 125, and the University “creates, interprets and implements
its disciplinary policies unilaterally,it.  126. Even accepting these allegasi as true, Doe has
offered no authority to support his position such conditions support the finding of a duty of care
separate and apart from the Handbauldbr Sexual Misconduct Policy. The Court is not
persuaded Doe’s hypothetical duty is different from the “external and undeimedal duty of
care” the Superior Court flatly rejected Reardon Much like the relationship at isstigere in
the absence of the Handbook and Sexual Misconduct Policy, there would be no relationship

between Doe and thenliversity, and thus, any liability the University could incur with respect to

the disciplinary process necessarily arises from its contréictDie. Moreover, like the Superior
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Court also noted iReardonthe Court does not perceiveand Doe has not explaineéhow the
University could be liable to him if he were unable to demonstrate a breach of the Handbook or
Sexual Misconduct Policy.herefore theCourtfinds Doe’s negligent infliction claim is barred by

the gist of the action doctrin8ee Powell2018 WL 994478, at *7 (dismissing negligence claim

on gist of the action grounds where the “allegations aver only breaches of dyisedrby the
parties’ contractual agreement®Count IV will be dismissed.

The final issue the Court must address is whether Doe will be granted leagatsddond
amended complainOrdinarily, leave to amend must be “freely” given “when justice so requires.”
Fed. R. Civ. P. 15(a)(2). The Court need not do so, however, where amendment would be
“inequitable or futile.”Phillips v. County of Allegheny15 F.3d 224, 245 (3d Cir. 2008)he
Court finds that dismissal with prejudice is appropriate here. Doe’s Amended Gumala filed
with the benefit of this Court’s decision on his request for injunctive relief (whisked nearly
identical issues to those discussed here) as well as the University’s toatismiss his original
complaint. If Doe were able to develop additional supjooitis claims, hesurely @uld and would
have done so. He has not, and thus the Court finds that additional leave to amend would be futile.
CONCLUSION

In light of the foregoing, the Court will grant the University’s Motion to Disnide®’s
Amended Complaint for failure to state a olaipon which relief might be granted and dismiss

each of the four counts contained therein with prejudice.

18 The Court recognizes bofRearan and Powell concerned the application of the gist of the
action doctrine in the context of pure negligence clabnsfinds the distinction immateridboe
did not challenge the University's reference to these cases on this baaisy (basis)and a
negligent infliction of emotional distress claim incorporates a pure negligdaoe (i.e., the
failure to plead negligence is fatal to a negligent infliction of emotional distisss) cToney 961
A.2d at 198.
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An appropriate order follows.

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Sanchez, C.J.
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