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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID TOWNSEND,

Plaintiff,
CIVIL ACTION
V.
NO. 19-1023
CITY OF CHESTER, et al.,
Defendans.
MEMORANDUM OPINION
Goldberg, J. July 29, 2020

Plaintiff David Townsend, actingro se bringsclaims, pursuant to 42 U.S.€1983 and
understate law, stemming from an allegedly unlawful search and arreSetgndantOfficer
BradleyWaltmanof the Chester Police Department. Officer Waltman achditionalDefendant
the City of Chester each move to dismiss the Complaint. For the following reasonsgtanill
the City of Chester’'s Motion to Dismiss in its entirety, grant in part and deny in faerO
Waltman’s Motion to Dismiss, and grant Plaintiff leave to file an amended cortngédio certain
of the dismissed claims
l. FACTUAL BACKGROUND

A. Facts in the Complaint

The Complaint sets forth the following facts:
e On August 8, 2017, Plaintiff, an Africelimerican male, wasonversingwith two other

African-American males in hisChester, Pennsylvaniaeighborhood. During that

1 In deciding a motion under Federal Rule of Civil Proced2(®)(6) the courmust accept
all factual allegations in the complainttage, construe theomplaintin the light most favorable
to the plaintiff, and determine whether, under any reasonable reading,itiiéf phay be entitled
to relief. Atiyeh v. Nat'l Fire Ins. Co. of Hartford42 F. Supp. 2d 591, 596 (E.D. Pa. 2010).
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conversation, Defendafifficer Bradley Waltman, a white male police offi@mployed

by theCity of Cheste("“City” or “City of Chester”)drove up to the men and asked if they

had any guns or illegal drugs in their possession. They replied that they did not and, at
Officer Waltman’s request, lifted up their shirts so that ¢ffecer could view their
waistlines. Compl. 1 £2.)

e Officer Waltmandrove away but stopped and drove back to Plaintiff. The officar
exited his vehicle and started looking int€hevrolet Impalgparkedin the area where
Plaintiff and his assodies stood talking. _(Id[13-4.)

e Plaintiff walked over to Offier Waltman and asked if anything was wrong. Officer
Waltman questioneHlaintiff about the ownership of tleeitomobile, anélaintiff told him
the owner’s identity. Officer Waltmatmenasked to search the vehicl®/henPlaintiff
denied conserib searchOfficer Waltman seized the automobile and had it towed to the
police station. Approximately three hours la@ificer Waltmarobtained a search warrant
for the automobilend found marijuana and a firearm in the autbite. (d. §115-6.)

e Based on the search, Officer Waltman charged Plaintiff with possession of marijuana
possession of a firearm, and other offenses. Plaintiff was arrested andjaglaviaiting
trial for approximately fourteen monthdd(f 7.)

e On September 26, 2018, Plaintiff had a jury trial, at which time Officer Waltman testified
that he did not know who owned the marijuana and firearm. After less than twenty minutes
of deliberation, the jury acquitted Plaintiff of all chargéisl. 1 8-9.)

Plaintiff now alleges that Officer Waltman initiated the criminal proceeding&lbgly
claiming, in the Affidavit of Probable Cause, that Plaintiff owned the marijaaddirearm, when

in fact Officer Waltman did not know who actually owned thesesteRealsoclaims that Officer
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Waltman has a long history of racially profiling young AfricAmerican males as criminaldn
addition, Plaintiff asserts th&tefendant City of Chester knew and allowed its officers to racially
profile young AfricanrAmerican males as criminals and failed to properly train, discipline, and
supervise its officers.Id. 1110-27.)

B. Facts from Documents Relied on in the Complaint or of Public Record

1. Affidavit of Probable Cause and Search Warrant

On August 8, 2017, Officer Waltman requested a search warrant to search foamaariju
drug proceeds, and/or other drug paraphernalia from a white 2000 Chevrolet Irpadlse
Affidavit of Probable Cause, he alleged that members of the Chester Peliegtident were
patrolling the Chester Apartments, an area known for extensive drug aciiiiile at the Chester
Apartment area, Officer Waltman observed “a group otlblaales loitering around a white
Chevrolet Impala that was backed into a parking spags.he approached the group one of the
men “reached inside of the vehicle and then began to walk away from this vehicle. Theagther bl
males followed him and walked away at this time.” All four windows to the vehidle meded

down. (Waltman Mot., Ex. B.)

2 As a general rule, districtcourtreviewingamotionto dismissunder Fed. R. Civ. P.
12(b)(6) “may not consider matters extraneous to the pleadings” without convertingtiba

into one for summary judgmenin re Burlington Coat Factory Secs. LjtG@14 F.3d 1410, 1426

(3d Cir. 1997). The rule, however, has three exceptions that permit courtsitecdids exhibits
attached to the complaint; (2) matters of public record; and/or (3) undisputedly authenti
documents integral to or explicitly relied upon in the compla@thmidt v. Skolas770 F.3d 241,

249 (3d Cir. 2014).

The Affidavit of Probable Cause and Search Warrant, attached as Exhibit B to Officer
Waltman’s Motion to Dismiss, are both matters of public record and undigputethentic
documents explicitly relied upon in the Complaint. The Police Criminal Compédtathed as
Exhibit C to Officer Waltman’s Motion, is a matter of public record. As such, | mayidsns
these documents when ruling on the Motions to Dism&seShelley v. Wilson, 339 F. App’X
136, 137 (3d Cir. 2009) (noting that the district court properly considered criminal cotvgoidi
arrest warrant in decidinrgmotion to dismiss false arrest claim).
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Officer Waltmanexited his unmarked police vehicle and walked around the Chevrolet
Impala, at which time he detected the smell of marijuana coming fromhiaeveThere was also
a bottle of liquor on the driver's seat. Around the same,t@fficer Doughety and his K9
partner Mickey responded to the scene. Mickey did an open air sniff and signatbérdatas
illegal contraband in the car. The officers requested a tow truck to tdmplaéa pending a search
warrant. [d.)

The Affidavit then states th&aintiff, who was one of the males seen loitering around this
vehicle, walked over to the officers statifithat's my car, what’s the problem.” After Officer
Waltman explained the current situation, Plaintiff quickly advised that theledd@tonged to his
girlfriend, who lets him drive the vehicle, and he “had it for the day.” Plaintiff turnedtbeer
keys to the vehicle before it was towedheTofficers later learned that the vehicle belonged to an
Erin Walls. (1d.)

2. Criminal Complaint

The Criminal Complaint against Plaintiff charged one count each of (1) persdn not
possess, use, etc. firearms, in violation of 18 Pa86$05; (2) firearms not to be carried without
a license, in violation of 18 Pa.C.8$6106(a); (3) receiving stateproperty, in violation of 18
Pa.C.S. 8§ 39254) knowingly or intentionally possessing a controlled or counterfeit substance
without authorization; and (5) drug possession, small amouwttcording to the Criminal
Complaint,a search of the Impala revedl a Pennsylvania state ACCESS card belonging to
Plaintiff, a social security card belonging to Plaintiff, a piece of mail addrésg$dlaintiff, a white
Samsung Galaxy S5 cell phone, a silver Samsung Galaxy S8 cell phone, a clear zip lock bag

containirg seven small clear zip lock bags of marijuana, a knotted clear plastioii@inmng
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eleven 25 auto bullets, and a black Phoenix Arms .2B3dalP. Model HP25A firearm containing
eight rounds and one live round in the chamber. (Def. Waltman’s Mot. to Dismiss)Ex. C

C. Procedural History

On March 11, 2019, Plaintifiled his federal Complainalleging the following claims
against Officer Waltman: false arrest, false imprisonment, intentional inflictiomofi@nal
distress, malicious prosecution, libel, slander per se, negligent perforofatheties,a selective
enforcement claim under the Fourteenth Amendment, deceitful and fraudaelinict violation
of rights under the Pennsylvania Constitution, and violations of the First, Fourth, ateeRtur
Amendments to the ConstitutiorPlaintiff further claims that the City of Chester is liable for
negligent performance of duties, intentional infliction of emotional distress, anatigiolof the
Fourth, Eighth, and Fourteenth Amendments to the Constitution.

Defendantgach filed a Motion to Dismiss. Plaintiff filed no response.

I. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 12(b)(6), a defendant bears the burden of

demonstrating that the plaintiff has not stated a claim upon which refidfecgranted. Fed. R.

Civ. P. 12(b)(6)see alsdHedges v. United States, 404 F.3d 744, 750 (3d Cir. 2005). The United

States Supreme Court has recognized that “a plaintiff's obligation to providgréhmds’ of his

‘entitle[ment] to relief’ requires more than labels and conclusioB&ll Atl. Corp. v. Twombly

550 U.S. 544, 555 (2007) (quatats omitted). “[T]hreadbare recitals of the elements of a cause
of action, supported by mere conclusory statements, do not suffice” and only a complaint that

states a plausible claim for relief survives a motion to dismAshcroft v. Igbal 556 U.S. 62,

3 “[M] otions to dismiss should not be granted without an analysis of the merits of the
underlying complaint, notwithstanding local rules regarding the granting of unopposed motions.
Gary v. Pa. Human Relations Comm’n, 497 F. App’x 223, 226 (3d Cir. 2012).
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67879 (2009). “A claim has facial plausibility when the plaintiff pleads factuaterd that
allows the court to draw the reasonable inference that the defendant is liablerfosdbeduct
alleged.” Id. at 678. A complaint does not show an ésmtitent to relief when the wetlleaded
facts do not permit the court to infer more than the mere possibility of miscoridduat.679.

The Court of Appeals has detailed a thséep process to determine whether a complaint

meets the pleadings standarBistrian v. Levi, 696 F.3d 352 (3d Cir. 2014). First, the court

outlines the elements a plaintiff must plead to state a claim for rédieht 365. Next, the court
must “peel away those allegations that are no more than conclusions and thudledtterttie
assumption of truth.”ld. Finally, the court “look[s] for wetbled factual allegations, assume|[s]
their veracity, and then ‘determine[s] whether they plausibly give rise to demetitt to relief.”

Id. (quoting_lgbal 556 U.S. at 679). He last step is “‘a contexspecific task that requires the
reviewing court to draw on its judicial experience and common senkk.{guoting_lgbal 556
U.S. at 679).

A pro secomplaint should be “held to less stringent standards than formal pleadings drafted

by lawyers.” _United States ex rel. Walker v. Fayette Cnty., Pa., 599 F.2d 573, 575 (3d Cir. 1979)

(citing Haines v. Kernerd04 U.S. 519, 521 (1972))The court must catrue the facts stated in

the complaint liberally in favor of the plaintifidaines 404 U.S. at 520. Y'et there are limits to

our procedural flexibility. For examplero selitigants still must allege sufficient facts in their

complaints to support elaim.” Mala v. Crown Bay Marina, Inc704 F.3d 239, 245 (3d Cir.

2013). Thus, even @ro secomplaint must conform with the requirements of Rule 8(a) of the
Federal Rules of Civil Procedure, whi¢demands more than an unadorned,-deéendant-

unlawfuly-harmedme accusation” or “naked assertions” that are devoid of *“factual
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enhancement.Igbal,556 U.S. at 678 (internal quotations omitted). “A pleading that offers ‘labels
and conclusions’ or ‘a formulaic recitation of the elements of a cause af’astilonot do.” Id.
Il DISCUSSION

A. Officer Waltman’s Motion to Dismiss

1. Section 1983 Claims

Section 1983 provides that:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or Bistrict of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liablethe party injured in an action

at law, suit in equity, or other proper proceeding for redress].]

42 U.S.C. 8§ 1983. The statute itself does not independently create substantive righatihiebut
merely “provides a remedy for deprivations of rights esthbtl elsewhere in the Constitution or

federal laws.” Kopec v.Tate 361 F.3d 772, 7746 (3d Cir.2004);seealsoGonzaga Univ. v.

Doe 536 U.S. 273, 28485 (2002);Bushv. LancastelCity Bureauof Police No. 073172, 2008

WL 3930290, at *3 (E.DPa.Aug. 26, 2008). A plaintiff may bring a8 1983 action if he alleges

that a person acting under color of state law deprived him of rights, privileges, onitesiu
secured by the Constitution or laws of the United Std@4J.S.C. § 1983. In other words,
plaintiff alleging a8 1983 violation must demonstrate that: (1) the defendants acted under color of
[state] law; and (2) their actions deprived [the plaintiff] of rights secured by dhsti@ition or

federal statutesAnderson vDavila, 125 F.3d 148, 159 (3d Cir. 1997).

Here Plaintiff alleges that OfficerWaltman while acting under color of law amshder his

apparent authority, deprivé®laintiff of his rights, privileges and immunities granted imlas a
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citizen of the United States, in particular the First, Fourth, and Fourteenth Amaetsdof the
United States Constitution.
a. Fourth Amendment False Arrest and False Imprisonment
The Fourth Amendment, made applicable to the States Botirteenth Amendmerker
v. Calif., 374 U.S. 23, 30 (1963), provides in pertinent part that the “right of the people to be secure
in their persons, houses, papers, and effects, against unreasonable searches andhsdinoes,

be violated .. . .” U.S. Const., amend. IV.In order to establish a claim under the Fourth
Amendment, a plaintiff must show that the actions of the defendant: (1) catstttisearch” or
“seizure” within the meaning of the Fourth Amendment, and (2) were “unredsbirabight of

the surrounding circumstanceBarkerv. Wilson, No. 98-3531, 2000 WL 709484, *3 (E.Pa.

May 30, 2000) (citindrowerv. Cnty. of Inyo,489 U.S. 593, 595 (1989)A seizure is a restraint

of liberty by show of force or authoritgeeFlorida v.Bostick 501 U.S. 429, 434 (1991), and

occurs “when a reasonable person in the position of the plaintiff would not feeb fleeline a
request of a government agent or to terminate an encounter with a governmeht Buigemt v.

CommonwealthNo. 99-4901, 2000 WL 562743, *4 (E.D. Pa. May 8, 2000).

The Fourth Amendment precludes a police officer from arresting and indargeaa

citizen except upon probable cauSeeGromanv. Twp. of Manalapan47 F.3d 628, 636 (3d

Cir.1995) (stating that “an arrest based on probable cause could not becasuarteeof a§

1983] claim for false imprisonment’Nimley v. Baerwald No. 02-7417, 2004 WL 117173 at

*7 (E.D. Pa. May 26, 2004) (stating that, ir8d983 action, the key element of a cause of action
for unlawful arrest is that the law enforcement agent arrested the plaintiff without lerobabe).
The United States Supreme Court has characterized probable cause as a ‘tejd-eon

turning on the assessment of probabilities in particular factual contartsreadily, or even
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usefully, reduced to a neat set of legal ruleddlihois v. Gates462 U.S. 213, 232 (1983)A

showing of probable cause thus requires “proof of facts and circumstancestitchtonvince a
reasonable, honest individual that the suspected person is guilty of a criminaédfieippay v.
Christos 996 F.2d 1490, 1502 (3d Cit993). Although probable cause calls for more than mere
suspicion, it does not mandate that the evidence at the time of the agefidient to prove guilt

beyond a reasonable doulNimley, 2004 WL 1171733, at7(citing Warlick v. Cross 969 F.2d

303, 306 (7th Cir1992);Orsattiv. N.J.StatePolice 71 F.3d 480, 4883 (3d Cir.1995)). Indeed,

the ultimate finding of guilt or innocence, or even dismissal of chargesgaast of an arrest and

detention has no bearing on whether the arresvalask Pansw. Preate870 F.Supp. 612, 617

18 (M.D.Pa.1994) (citingPiersonv. Ray, 386 U.S. 547, 555 (1967yff'd, 61 F.3d 896 (3d Cir.

1995). Rather, “the proper inquiry is... whether the arresting officers had probable cause to

believe the person arrested committed the offendolenski v. RossNo. 09-1111, 2010 WL

2766891, at *4 (E.DPa. July 12, 2010) (quotations omitted)he test is an objective one based
on the facts available to the officers “at the moment of arnegthér than in hindsightBarnav.

City of PerthAmboy, 42 F.3d 809, 819 (3d Cit994). Furthermore, whether the arresting officer

acts in good faith or in bad faith in effectuating the arrest is irrele¥ghtenv. UnitedStates 517

U.S. 806, 813-14 (1998).

Where an arresting officer arrests a person on a wardant however the proper focus
of the probable cause analysisriere confinedas it is not a reviewing court’s role to determine
whether there was sufficient probable cauBatherthe court must simplydetermine whether
the affidavit provide[d] a sufficient basis for the decision the magistrage jadtually made.”

United Staées v. Jones, 994 F.2d 1051, 1058 (3d Cir. 1998us,to pleada Fourth Amendment

violation, aplaintiff must make factual allegations sufficient to establish (1)‘thatofficer, with



Case 2:19-cv-01023-MSG Document 18 Filed 07/29/20 Page 10 of 30

at least a reckless disregard for the truth, ‘made false statements or omissionsatiefd]ca
falsehood in applying for warrant” and (2) that “those assertions or omissions were ‘material,

or necessary, to the finding pfobablecause’ Andrews v. Scuilli, 853 F.3d 690, 697 (3d Cir.

2017)(quotations mitted). An assertion is made with reckless disregard Witeam affiant must

have entertained serious doubts as to the truth of his statements or had obvious reasons to doubt
the accuracy of the information he reporteltl. at 698(quotationsomitted). Omissions are made

with reckless disregard where “afficer withholds a fact in his ken thany reasonable person

would have known .. was the kind of thing the judge would wish to krnibwd. (quotations
omitted). Where a complaint doestridentify a false statement and/or omission that was material

or necessary to the finding of probable cause, a court may dismiss a false amesBehie.q.

Lindenbaum v. Erenius, No. 485, 2010 WL 2375958, at *7 (E.D. Pa. June 10, 2010) (dismissing

false arrest clainon Rule 12(b)(6) motiowhere affidavit of probable cause contained sufficient
information to allow magistrate to determine probable cause and where plaitigffjaten that
officer omitted material facts was refuted by a plain reading of the affidavi);it&atile v. Twp.
of Smith 752 F. Supp. 2d 643, 658 (W.BPa. 2010) (dismissing false arrest claim under Rule
12(b)(6)where plaintiffs did not allege facts to show that the basis provided in arresttwarran

disputed or did not existzarcia v. WaltonNo. 072000,2008 WL 11498170, at *31 (M.D. Pa.

May 19, 2008) (dismissing false arrest claims where complaint identified ncatamsint or
omission in didavit of probable cause for arrest warrant)
Here,there was no “seizure” of Plaintiff prior to his arrdsandPlaintiff does not assert

that the Affidavit of Probable Cause was insufficient to establish probabbe dor his arrest.

4 Plaintiff does not appear to argue that Officer Waltman’s questioning ofifflamthe
street constituted ‘eseizuré within the meaning of the Fourth Amendment. In any evehtjed
seizure of an individual by police based on a reasonable suspicasiminal activity—i.e., an

10
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Rather, he contendbat Officer Waltman “falsely claimed in his application for an arrest warrant
in the Affidavit of Probable Cause that the marijuana and firearm belonged to thefPlaiheh
at the preliminary hearing and trial, Officer Waltman testified that he actuallyotlicdhow who
owned the marijuana and firearm. (Confpl0.) Plaintifffurtherasserts that Officer Waltman
“knowingly and deliberately with a reckless disregard for the truth made a falsmeatatand/or
omission that created a falsehood” and that “such false statement or omission wasd orate
necessary to the finding of probable causdd. { 11.) Plaintiff reeemphasizes that “Officer
Waltman knowingly violated the Plaintiff's constitutional rights and state law weefalsely
claimed in the Affidavit of Probable cause that the marijuana and firearm bdltmthe Plaintiff.”
(Id. 1 14.)
Thisargument fails on two grounds. FirstetAffidavit of Probable Causioes not reveal
that the finding of probable cause was based on any belief that Officer Waltnvanwkioethe
owner of the guns and drugs were. Rather, it focused on possessionlef#h@&ems and stated,
in pertinent part:
On 08/08/2017 at approximately 1940 hrs. members of Chester Police
Department Narcotics, Vice, and Intelligence Unit executed a search
warrant on a 2000 white Chevrolet Impala Pennsylvania registration
[redacted]VIN [redacted] at Chester Police Headquarters. After searching
the vehicle police located and seized the following items:
- one (1) Pennsylvania state ACCESS card belonging to David Townsend
(center console)

- one (1) Social Security Card belonging to David Devon Townsend
(brown wallet in center console)

- one (1) piece of mail addressed to David Townsend 718 Lamokin street

[sic] Chester, PA 19013 (drivedoor panel)
- one (1) white Samsung Galaxy S5 cell phone (next to passenger seat)

investigatory detenticr-is a “narrowly drawn” exception to the probable cause requirement of
the Fourth AmendmentTerry v. Ohio, 392 U.S. 1 (1968). The Supreme CourTerry held that

a police officer may stop andividual reasonably suspected of criminal activity, question him
briefly, and perform a limited pat down frisk for weapomg. at 21-22. No probable cause is
necessary.

11
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- one (1) silver Samsg S8 cell phone (center console)

- one (1) clear zip lock bag containing seven (7) small clear zip lock bags
of suspected marijuana (7.7 g) (inside fuse box)

- one (1) knotted clear plastic bag containing eleven (11) 25 auto bullets
(inside fuse box)

- one (1) black Phoenix arms .25 cal A.C.P model HP25A firearm serial
#4272438; containing eight (8) rounds aade (1) live round in
chamber (.25 auto) (inside fuse box).

(Def. Waltman’s Mot. to Dismiss, Ex. B.)

The Affidavit goes on to confirm that the susecmarijuana tested positive as marijuana,
and that a search on the gun’s serial number revealed it was €wol¢his basis, Officer Waltman
sought to arrest Plaintiff fqfl) person not to possess, use, etc. firearms, in violation of 18 Pa.C.S.
8 6105; (2) firearms not to be carried without a license, in violation of 18 P&61R6(a); (3)
receiving stolen property, in violation of 18 Pa.C83925; (4) knowingly or irgntionally
possessing a controlled or counterfeit substance without authorization; and (5) dressijoos
small amount.

Nothing in this Affidavit creates any suggestion, either by affirmative miseptation or
omission, that Officer Waltman knew tHalaintiff was the owner of the drugs or gun. Rather, the
Affidavit simply makes tk proper inference thatbecause multiple forms of Plaintiff's
identification were found in #car along with the drugs and gun, probable cause existed to believe
that Plantiff possessedf all of the vehicle’s contents. Given that there was no representation or
material omission suggesting that Officer Waltman had daremtvledge that these items belonged
to Plaintiff, Plaintiff cannot establiskas is required for his false arrest and false imprisonment
claims—thatthatOfficer Waltman’s knowledge as to the ownership of the items'maserial, or
necessary, to the finding of probabkuse’ Andrews 853 F.3cat 697.

Second, even if the Affidavit could be construed to suggest that Plaintiff owned the gun

found in the car, the statute under which Plaintiff was charged focuses not on “ownershe” of

12
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firearm, but rather “possession,” “use,” or “control” of the fireari@pecifically, the statute
provides that “[a]person who has been convicted of an offense enumerated in subsection (b),
within or without this Commonwealth, regardless of the length of sentence or vamoseEtmeets
the criteria in subsection (c) shall mmissessuse, controlsell, transfer or maufacture or obtain
a license tgossessuse, control, sell, transfer or manufactufeearmin this Commonwealth.
18 Pa. Cons. Stat. 8 6105(1) (emphasis added). Given that the gun was found in a car together
with multiple forms of Plaintiff's idenfication, probable cause existed that Plaintiff “possessed”
the gun.

Accordingly, this claim must be dismissed.

b. Fourth Amendment Malicious Prosecution

Officer Waltman next seeks to dismiss Plaintiff's malicious prosecution claim.

Although they are related and often asserted togeéthaetaim ofmaliciousprosecutions
a slightly different species of claim from claims of false arrest and imprisorim&atrland v.
Bonds, No. 191874,2020 WL 2126330, at *8 (E.DPa. May 5, 2020) Theelementf a
malicious prosecutionlaimare: (1) defendant commenced a criminal proceeding; (2) the
proceeding terminated in plainti§ffavor; (3)defendantinitiated the proceeding without probable
cause;” (4) defendant actethliciously or with a purpose apart from bringing plaintiff to justice;

and (5) plaintiff “suffered deprivation of liberty consistent with the concept oliseias a

consequence of a legal proceedintphnson v. Knorr477 F.3d 75, 8882 (3d Cir.2007);see

alsoHenderson vCity of Phila, 853 F.Supp.2d 514, 518 (E.DPa.2012). “Police officers (as

opposed to prosecutors) mayliadble for maliciousprosecutionf they ‘conceal or misrepresent

material facts’ to the prosecutorThomas vCity of Phila, 290 F. Supp3d 371, 379 (E.D. Pa.

2018) (quotingHalseyv. Pfeiffer, 750 F.3d 273, 297 (3d Cir. 2014))ln particular,an officer

13
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is liableif he ‘fails to disclose exculpatory evidence to prosecutors, makes false or migleadin
reports to the prosecutor, omits material information from the reports, or otherwise inteifieres
the prosecutos ability to exercise independent judgment in deciding whether to

prosecute.” _Thoma<90 F. Supp3dat 379 (quotingcrinnemen vSEPTA 267 F. Supp. 3639,

644 (E.D. Pa. 2017)).

Here, Plaintiff has alleged facts sufficient to establish elements one, tvfiyengiven
thathewas allegedlyncarcerated pending his criminal trial and was ultimately found not guilty.
Moreover, the Complainpleads that Officer Waltman actions toward Plaintiff were racially
motivated, thus establishing factor four.

Thus, the remaining question is whether Plaih@#$ plausibly pled element three,, that
Officer Waltman initiated the proceeding without probable caB$&intiff again alleges “Officer
Waltman falsely claimed in his application for an arrest warrant in the AffidaviobfBle Cause
that the marijuana and firearm belonged to thenBthi David Townsend. (Compl. 710.)
According to Plaintiff; at the preliminary hearing and trial on the merits, Officer Waltman testified
under oath that he actually did not know who the marijuana and firearm belonged to.” (Id.)

As set forthabove, the Affidavit of Probable Cause did not claim that the firearm and
marijuana belonged to Plaintiff. Rather, it stated that, following a lawfutised the Chevrolet
Impala, the marijuana and firearm were found along with numerous forms of ickditif for
Plaintiff. 1 may not now second guess the magistrate judge’s finding that thavaféstablished
probable cause for Plaintiff's arrest the charge of unlawful “possession” of firearn@ifficer
Waltman also did not falselyonveyto the prosecutor anlyelief that he knew the owner of the
guns and drugs. Indee@laintiff's Complaintconcedes that, at the preliminary hearing, Officer

Waltman testified under oath that he did not affirmatively know avoedthe marijuana and

14
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firearm. (Compl. 1 10.) Tus,I find that Plaintiff alleges no facts suggesting tB#ftcer Waltman
“fail[ed] to disclose exculpatory evidence to prosecutors, ma[d]e falsést@ading reports to the
prosecutor, omfted] material information from the reports, or otherwise inteftgravith the
prosecutors ability to exercise independent judgment in deciding whether to
prosecute.” _Thomas<290 F. Supp. at 379. In turn, | must conclude that Plaintiff fails to plead a
plausible cause of action for malicious prosecution against Officer Waltman.
c. Fourteenth Amendment “Selective Enforcement”

To establish &electiveenforcementlaim, a plaintiff must demonstrate (1) that he was
treated differently from other similarly situated individuals, and (2) “thiatselectivetreatment
was based on an ‘unjustifiable standard, such as race, or rebgieome other arbitrary factor, .

.. or to prevent the exercise of a fundamental rightlill v. City of Scranton411 F.3d 118, 125

(3d Cir.2005) (quotingHolder v.City of Allentown, 987 F.2d 188, 197 (3d Cit993)). A viable

equal protectiorlaim based orselectiveenforcementnust plausibly suggest that the challenged
law enforcemenpractice had a discriminatory effect and was motivated by a discriminatory

purpose.Carrascas. Pomeroy, 313 F.3d 828, 834 (3d Cir. 2002).

In pleading discriminatorgffect the Complaint must contain sufficient facts supporting a
reasonable inference that the Plaintiff was a member of a protected class, andltrit sitnated

persons in an unprotected class were trediféerently. Bradleyv. United States299 F.3d 197,

206 (3d Cir.2002). ‘The Plaintiff is not required to identify specific instances where others have
been treated differently, particularly where. the Plaintiff pleads additional facts supportive of

the plausible conclusion that there is a custom, practice or policy of differensiahéra in

operation.” Davila v. N Redl Joint Police Bd.979 F.Supp.2d 612, 62930 (W.D.Pa.2013),

vacated on other grounds, Nos:-A(70, 140070, 2014 WL 3735631 (W.[Pa. July 28, 2014).
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“To properly claim a discriminatorgurpose a plaintiff must plead sufficient factual matter to
permit a reasonable inference that the defendant acted ‘for the purpose ohidé&erg on
account of race,’ ethnicity, or national origind. (emphasis added).

Here, Plaintiff sets forth the fallving allegations in support of his selective enforcement
claim:

19. On or about August 8, 2017, Officer Bradley Waltman
racially profiled the Plaintiff and his two (2) AfrAmerican
associates as criminals while they were only having a friendly
conversation in their neighborhood;

20.  That Officer Waltman has a long history of racially profiling
young AfroAmerican males as criminals in Chester, Pennsylvania;

21. That Officer Waltman does not stop white citizens in
Chester, PA and interrogate them as thether they are in
possession of illegal drugs and guns while they are engaged in
conversations in their neighborhoods;

22.  That Officer Waltman discriminated against the Plaintiff and
his Afro-American associates based upon their rdééro-
American) to inhibit the exercise of their constitutional rights to
freedom of speech, freedom of expression, and freedom of
association and it was malicious and in bad faith;

23. No reasonable suspicion of criminal activity existed on
August 8, 2017 to justify stopping and questioning the Plaitiff

his two (2) associates about crimes. This encounter violated Terry
v. Ohio, 1968;

24.  That the City of Chester had a custom, policy, and practice
of failing to train, supervise, ardiscipline its police officers which
lead to Officer Bradley Waltman violating the Plaintiff's
constitutional and statutory rights.

25.  Thatthe City of Chester allowed its police officers to racially
profile young AfreAmerican males in Chester, Pennsylvania as
criminals and to violate their constitutional rights and this lead to
Officer Bradley Waltman violating the Plaintiff's constitutional
rights when the Plaintiff was racially profiled by Officer Waltman.

(Compl.f7119-25.)
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At this stage of the iigation,| must take these alleged facts as traéhoughthe Fourth
Amendment permits an officer to “conduct a brief, investigatory stop when theroffés a

reasonable articulable suspicion that criminal activity is afoot,” Illinois v. Warda® U.S. 119,

123 (2000), the Complaint sets forthplusible inference Officer Waltmaengaged in the
investigatory stop of Plaintifit least in part because of his rad®hile Defendant contends that
Plaintiff fails to plead other instances in whictficer Waltman did not question white citizens
engaged in similar conduct, such specifics are not required at this stape bfigation.
Accordingly, | will deny the Motion to Dismiss this claim.

d. First Amendment

Plaintiff also brings & 1983 claimagainst Officer Waltman based on an alleged violation
of his First Amendment rights. Theole allegation in the Complaint referencing the First
Amendment states only that “Officer Waltman discriminated against the PlairdiffiiarAfro-
American associates based upon their race {Afmmrican) to inhibit the exercise of their
constitutional rights to freedom of speech, freedom of expression, and freed@aadiaen and
it was malicious and in bad faith.” (Compl. § 22.)

Officer Waltman speculates that Plaintdttemptsto set forth a First Amendment
retaliation claim The Complaintalsosuggestshoweverthat Plaintiff maybe alleging a claim for
interference with his First Amendment rights to associate

To the extent Plaintiff intends to plead a retaliation claim, the Complaint is aefici®
set forth a claim for retaliation under the First Amendment, a plaintiff must allege fastaldish
(1) constitutionally protected conduct, (2) retaliatory action sufficient ta dgierson of ordinary
firmness from exercising his constitutiomajhts and (3) a causal linkbetween the

constitutionally protected conduct and the retaliatory acBeeThomasy. Indep.Twp., 463 F.3d
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285, 296 (3d Cir. 2006) (citinditchell v. Horn, 318 F.3d 523, 530 (3d Cir. 2003))The

Complaint here fails to set forth anfthese elementsr facts to create a plausible inference that
Officer Waltman took adverse action against Plaintiff becausangf protected speech or
association.

With respect to an interference claim, the Supreme Court has held that the Free Speech
Clause of the Firstmendment gives rise to an attendant right to associate for the purpose of

engaging in collective expressiorseeBoy Scouts of Amy. Dalg 530 U.S. 640, 661 (2000

There ardwo forms of protected relationships: “those involving expressive assocatithose

involving intimate association.’A.B. v. MontgomeryArea Sch. Dist., No. 10484, 2012 WL

3288113, at *4 (M.D. Pa. Aug. 10, 2012) (citiBgLambdaPhi Fraternity, Inc. v. Univ. of

Pittsburgh 229 F.3d 435, 442 (3d Cir. 2000 laintiff, however, does not allege that he and his
“associates” were engaging expressive activity such as taking a stance on an issue of public,

political, social, or cultural importanceRi LambdaPhi, 229 F.3dat 444 Likewise, Plaintiff

alleges no facts from which to infer that Officer Waltman’s interruption of Plaintififesersation

with his two “male associates” interfered with his righirtbmateassociationwhich protects the

closest and most independent of human relationships againshtetrence 1d. at 441-42.
Absent any plausible basis for a First Amendment claim, | will dismiss this cause of actio

2. State Law Claims

a. False Arresiand False Imprisonment

“[F]alse arrestand false imprisonment are essentially the same cla®ehder viIwp. of

Bensalem32 F.Supp.2d 775, 791 (E.DPa.) (citing Pennsylvania casesif,d, 202 F.3d 254 (3d
Cir. 1999). There are two elements tolaim of false imprisonment under Pennsylvania law: “(1)

the detention of another person, and (2) the unlawfulness of such deteiRemkV. City of
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Pittsburgh641 A.2d289, 293Pa. 1994) In Pennsylvania, talsearrestis defined as “1) aarrest
made without probable cause or 2) an arrest made by a person without privilege.toossoli

v. SalisburyTwp., 126 F.Supp.2d 821, 869 (E.DPa.2000). Falsearrestand false imprisonment

claims against police officers effectively turn ohether probable cause existgl. at 869-70.
Indeed, “Pennsylvania state ldalsearrestclaims and federal constitutiorfalsearrestclaims
are ceextensive as to both elements of proof and elements of damddeat’869.

For the same reasons set forth above with respect to Plaigtiff83 false arrest and false
imprisonment claims, | will dismiss the state false arrest and false imprisonmiets. cla

b. MaliciousProseaition

A common law claim for malicious prosecutiaimost preciselynirrors the elements of a
§ 1983 malicious prosecution claim and requires the plaintiff to demonstrate thisféinelant
“(1) instituted proceedings against the plaintiff, (2) without probahlese, (3) with malice, and

(4) that the proceedings were terminated in [the plaintiff's] favBio5embert v. Borough of East

Lansdownel14 F.Supp.3d 631, 64445 (E.D.Pa.2014) see alsdManley v. Fitzgerald, 997 A.2d

1235, 1243(Pa. CommwCt. 2010).

As | found with respect to tH&1983 claim, Officer Waltman’s Affidavproperly satisfies
the probable cause standard. For the same reasons as set forth with respect to thlaiegeral
will dismiss this claim

b. Libel and Slander Per Se

In an action for defamation, a plaintiff has burden of proving the defamatory character of
the communication, publication by the defendant, its application to the plaintiff, dieestainding
by the recipient of its defamatory meaning, tinelerstanding by the recipient of it as intended to

be applied to the plaintiff, special haresulting to the plaintiff from its publicatipand abuse of
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a conditionally privileged occasion. 42 Pa. Cons. Stat. § 834B@)nsylvania recognizes an
exception to the requirement of showing special harm where the words spoken

constituteslandemperse  Rossi v. Schlarbaum, 600 FSupp. 2d 650, 663 (E.D.Pa.

2009) Slandemperseencompasses statements that impute to the person (1) a criminal offense, (2)
a loathsome disease, (3) a matter incompatible with his business, tradejarptessfice, or (4)
serious sexual misconductd. (citing Restatement (Second) of Torts 8§ §1977). “While a
plaintiff in aslandermperseaction need not make a showing of special damages, he or she must

demonstrate general damages caused by the statensgmiygy, Inc. vScottl evin, Inc.,51 F.

Supp. 2d 570, 581 (E.[Pa.1999).

The only allegedly defamatory statement that the Complaint attributes to OfficenaMal
is the purported statement in the Affidavit of Probable Cause that Plaintiff ownfietren and
marijuana found in the car. (ComfMy 10-14.) As set forth abovdiowever, that statement
appears nowhere in the Affidavit of Probable CauBecausghe Complainffails to plausibly
plead that Officer Waltman published this alleged defamatory statement asywwkd dismiss
this claim?

c. NegligentPerformance of Duty
Officer Waltman next seeks to dismiss Plaintiff's claim for “negligent performance of

duty.” | find that such a claim is barred under Pennsylvania law.

5 Alternatively, Officer Waltman argues that he is immune from suit from defamataer u

the “witness immunity doctrine” based on testimony or testimonial documentsdoffettbe
context of the court proceedings. This doctrine immunizes from suit comemionE made in
connection with judicial proceedings. LLMD of Michigan, Inc. v. JackS8ooss Cqg.740 A.2d

186, 189 (Pa. 1999). Officer Waltman, however, cites no cases extending the witnessymmunit
doctrine to statements made by an officer iaffidavit of probable cause. As | dismiss this claim

on other grounds, | need not address the immunity argument.
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Pennsylvania’s Political Subdivision Tort Claims Act (“PSTCA”) states tfggkcéept as
otherwise provided in this subchapter, no local agency shall be liable for any damages on account
of any injury to a person or property caused by any act of the local agency or an employee thereof
or any other person.” 42 Pa. Cons. 8541 This limitation extends to an employee of a local
agency to the extent his acts were within the scope of his office or ditti&s8545. Immunity
is abrogated fonegligentacts falling into one of eight proscribed categories: (1) vehaidity;

(2) care, custody or control of personal property; (3) real property; (4) trees, cmaffrols and
street lighting; (5) utility service facilities; (6) streets; (7) sidewalks; and (8) carmdgusr
control of animalsld. § 8542(b).

Officer Waltman is an employee of the City of Chester and, therefore,itiecmd the
same immunity as the City. Because none of the alleged negligent acts in the Cdallphathin
one of the eight enumerated categories, Officer Waltman is imnrane duit for negligent
performance of duty.

d. Deceitful and Fraudulent Conduct

In connection with the events of this case, Plaintiff also pleads a claim of “deeeitful
fraudulent conduct.” To succeed in a fraud cause, a plaintiff must establishdiving elements:

“(1) a representation; (2) which is material to the transaction at hand; (3) made falsely, with
knowledge of its falsity or recklessness as to whether it is true or false; (4) withtémt of
misleading another into relying on it; (5) justifiable reliance on the misrepati®en and (6) the

resulting injury wasproximately caused by the reliance.Gruenwald v. Adv. Computer

Applications, Inc., 730 A.2d 1004, 1014 (Pa. Su@4r1999) (quotingGibbs v. Ernst, 647 A.2d

882, 889 (Pa. 1994)).
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Plaintiff alleges only that Officer Waltman made a false representation in the Afffadavi
Probable Cause on which the issuance of the Criminal Complaint was basetiff 8tsa not
assert that he acted in reliance on Officer Waltman'’s statementsfferéd to his detrimentSee

Klemow v. Time Inc.352 A.2d 12, 16 n.17 (Pa. 1976) (“The successful maintenance of a cause

of action for fraud includes, inter alia, a showing that the plaintiff acted imcelian the

defendant’s misrepresentations.Debbs v. Chrysler Corp., 810 A.2d 137, 157 (Pa. Super. Ct.

2002) (“In order to prove . . . commdaw fraud . . ., the plaintiffs must show that they suffered
harm as a result of detrimental reliance . . . .”). Accordingly, | dismiss this claim.
e. Claimsunder the Pennsylvania Constitution
Officer Waltman moves to dismiss Plaintiff's claims under the Pennsylvania Ctoatitu
Although the issue has yet to bdecided by the Pennsylvania Supreme Court,
the Pennsylvani€@ommonwealth Court has hel@ 8 of Article | did not embody

aprivatecauseof actionfor monetary damages in an excessive force cimees v. City of Phila

890 A.2d 1188, 123—15(Pa.Cmmw.Ct. 2006). Sincelonesfederalcourts have consistently held

that no private cause of action exists for damages due to Pennsylvania conatitaglations.

See, e.g., Dietrich v. Mout Oliver Borough, No. 18-1697, 2020 WL 955351, at *6 (W.D. Pa. Feb.

27, 2020); Weber v. PNbvestments LLCNo. 19704,2020 WL 563330, at *14 (W.D. Pa. Feb.

5, 2020);Hall v. RaechNo. 085020,2009 WL 811503, at *6 (E.D. Pa. Mar. Z809);Douris v.

Schweiker 229 F. Supp. 2d 391, 405 (E.D. Pa. 2002). MoreoverUthieed States Court of
Appeals for theThird Circuit has held that plaintiffs cannot remedy state constitutional harms

using 8 1983._Capogrosso v. Sup. Ct. of NJ, 588 F.3d 180, 186 (3d Cir. 2009). Thus, I will grant

Officer Waltman’smotion to dismiss the state constitutionalicls.
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f. Intentional Infliction of Emotional Distress
To state a claim fantentionalinfliction of emotionaldistressunder Pennsylvania law, a
plaintiff must allege that (1) the defendant engaged in “extreme and outragendstt (2) the
“conduct caused [the plaintiff] severe emotional distress,” and (3) the defendtet itstending
to cause such distress or with knowledge that such distress was substantially toertain

occur.” Brown v. MuhlenbergTwp., 269 F.3d 205, 218 (3d Ci2001)® Courts have defined

“extreme and outrageous” quite narrowly, finding that the conduct must “go beyongsbipo

bounds of decency, and [] be regarded as atrocious, and utterly intolerableivitizadc

community.” Reedyv. Evanson61l5 F.3d 197, 2382 (3d Cir. 2010) (quotingrield v.

PhiladelphigElec.Co. 565 A.2d 1170, 1184 (P&uper. 198). “Claimsof intentional infliction

of emotioral distress rarely succeetiecause of the high standard of proof Olender v. Twp. of

Bensalem32 F. Supp. 2d 775, 792 (E.D. Pa. 1999) (qudtiogv. Angelone,720 A.2d 745, 753

54 (Pa. 1998jfurther quotations omitted)).
Courts that havapheld claimgor intentional infliction of emotional distress in connection
with an arrest have done so where ftantiff was physically injured by thefficers, or where

theofficer's conduct was otherwise exceptionally reprehensible. Shaffer v. RiytsitburghNo.

14-16742015 WL 4878497, at *10 (W.[Pa.Aug. 14,2015). Where howevera plaintiff alleges
intentional infliction of emotional distressmply in connection with an allegedly false arrest
and/or prosecutigrand where the court founds that the arresting officer had probable cause, a

claim of intentional infliction of emotional distress cannot succégek, e.g. Olender v. Twp. of

Bensalem32 F. Supp. 2d 775, 792 (E.D. Pa. 1999) (“Because | have detethmnéue Detective

6 While the Pennsylvania Supreme Court has not definitively determined thétyiabi
anintentionalinfliction of emotionaldistressclaim, the Third Circuit has concluded that
Pennsylvania law recognizes the tdBrown, 269 F.3d at 217-19.

23



Case 2:19-cv-01023-MSG Document 18 Filed 07/29/20 Page 24 of 30

Defendants had probable cause to arrest [plaintiff], his arrest aneweal though he was found
‘not guilty’ of the charges against him, do not support a claim for intentionaliofliof emotional
distress.”) Shaffer 2015 WL 4878497, at *10'[B] ecause Defendants had probable cdase
arrestPlaintiff, their conduct falls far short of extreme and outrageous beh3yviDintino v.
Echols 243 F. Supp. 2d 255, 2638 (E.D. Pa. 2003) (given that officer had probable cause to
arrest civilian employee of police department for fraudulent receipt of overtime vediieer had
acted reasonably, even though employee was found not guilty of the charges against her, and
therefore, employee did not establish a claim of intentional infliction of emotistedsk).

As set forth above, Officer Waltman’s Affidavit established probable causdaiatif?’s
arrest on suspicion of illegally possessing marijuana and a firearm. tBéveristence of probable
cause Plaintiff cannot succeed on his claim of intentional infliction of emotional disteess|
will dismiss this claim.

3. Conclusion as to Officer Waltman’s Motion to Dismiss

In light of the foregoing, | will deny Officer Waltman’s Motion to Dismiss Plaintiff’s claim
for selective enforcement but grant his motwmall other grounds.
Nonetheless, in a civil rights case;@urt mussuasponteallow a plaintiff leave t@amend

his or her complaint unless it would be inequitable or futile to do Ruallips v. Cnty of

Allegheny, 515 F.3d 224, 245 (3d Cir. 2008)ston v. Parker 363 F.3d 229, 235 (3d Cir. 2004).

Based on the discussion above, it is conceivablewlhiditthe exception of his claims for negligent
performance of duty and violation of the Pennsylvania Constituttaintiff could allege
sufficient facts tesupport hig 1983 and state law claim§herefore, allowing Plaintiff to amend

his Complaintas to those claimsould not be inequitable or futile.
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Accordingly, the dismissal of Plaintiéfclaims for negligent performance of duty and
violation of the Pennsylvania Constitution will be withejudice. The dismissal of Plaintiff's
claims under 81983 and his state claims for false arrest, false imprisonment, malicious
prosecutionlibel and slander per se, deceitful and fraudulent conduct, and intentionalanfb€t
emotional distressvill be without prejudice, and Plaintiff shall be granted leave to anhénd
Complaint with regartb those claims dismissed without prejudigéthough Plaintiff's claim for
selective enforcement is not being dismissed, Plaintiff should take care to itijdeddim in any
Amended Complaint.

B. City of Chester’'s Motion to Dismiss

1. Section 1983 Claims

Plaintiff also brings all of hi§ 1983 claims against Defendant City of Chester. The
standard for alleging such claims against a municipality, however, is differenagiagmst an
individual defendant. In order to recover against a municipality or municigadr@tion undeg
1983, a plaintiff must plead that the City itself caused an injury through the impleime ataa

policy, practice or custom.Monell v. Depgt of Soc. Servs. of N.Y., 436 U.S. 658, 694

(1978);Natalev. CamdenCty Corr. Facility, 318 F.3d 575 (3d Cir. 2003). Section 1983 imposes

liability on a municipality where, “through itgeliberateconduct, the municipality was the

‘moving force’ behind the injury alleged Bd. of Cty. Comnirsof BryanCty. v. Brown, 520 U.S.

397, 404(1997) (emphasis in original). The Third Circuit has recognized liability for local
governments in three circumstances:

First, the municipality will be liable if its employee acted pursuant to a formal
government policy or a standard operating procedure long accepted within the
government entity; ... second, liability will attach when the individual has policy
making authority rendering his or her behavior an act of official government
policy; ... third, the municipality will be liable if an official Wi authority has
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ratified the unconstitutional actions of a subordinate, rendering such behavior
official for liability purposes.

McGreevyv. Stroup, 413 F.3d 359, 367 (3d Cir. 2005) (internal citations omitted).
A plaintiff must prove that the action guestion, conducted pursuant to official municipal

policy, caused his/her injuryConnick v. Thompsqrb63 U.S. 51, 6861 (2011). When a plaintiff

alleges that a policy “concerns a failure to train or supervise municipal emguldisslity
undersecton 1983 requires a showing that the failure amounts to ‘deliberate indifferente’ t

rights of persons with whom those employees will come into contd¢tdmas v. Cumberland

Cty., 749 F.3d 217, 222 (3d Cir. 2014) (citations omitted).gatern of similar constitutional
violations by untrained employees is ‘ordinarily necessary’ to demonstréierdét indifference
for purposes of failure to train.Connick, 563 U.Sat61 (citations omitted).

Notably, “Congress did not intend muniailities to be held liable unless action pursuant
to official municipal policy of some nature caused a constitutional tdtbhell, 436 U.S. at 691.
Thus, in the absence of an underlying violation by the individual state adtmms]l liability

cannot standGrazierv. City of Phila, 328 F.3d 120, 124 (3d Cir. 2003) (disallowing liability on

a failure to train theory where a jury determined that the underlying conduct tdulolade a

plaintiff’s constitutional rights)Clayworthv. LuzerneCnty, No. 11254, 2011 WL 6055407, at

*7 (M.D. Pa. Dec. 6, 2011) (holding that in the absence of an underlying violation by the individua
state actorgvionell liability cannot stand)aff'd, 513 F. App’x 1343d Cir.2013).

Here, Plaintiff seeks to hold Defendant City of Chester liable unikfemell theory for all
of the acts committed by Officer Waltman. As set forth in detail above, however, aldéims
against Officer Waltma#n-except for the claim of selective endement—must be dismissd for
failure to state a plausible claim for relief. Absent an underlying violation by theduodl actor,

Monell liability cannot stand against the City of Chestérazier 328 F.3d at 124.
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As to the remaining claim o$elective enforceménl must determine whether the

Complaint satisfies the standards pleadingMonell liability against the City of Chester. In

Mcternan v. City of York, B, 564 F.3d 636 (3d Cir. 2009), the Third Circuit offered guidance as

to what onstitutes proper pleading ofMonell claim. The Court remarked that “[t]o satisfy the
pleading standard, [a plaintiff] must identify a custom or policy, and specify etactly that
custom or policy was.ld. at 658. It noted that the complaint in that case, which simply alleged
that the plaintiff's rights were violated “due to the City’s policy of ignoring First Amemime

right[s],” was insufficient. Id. “Equally fatal,” according to the Third Circuit, was that the

complaint’s allegations relevant to thdonell claim failed to allege conduct by a municipal
decisionmaker.ld. Although plaintiff had alleged that New York police officers “periodically”
instructed protestors to leave a specific alley, in an alleged violation of the¢iAReEndment
rights, the plaintiff did not plead “knowledge of such directives by a municipasidemaker,
such as the Mayor or Police Chiefldl. at 65859. Accordingly, the Third Circuit affirmed the
dismissal of théMlonell claim.

Repeatedly, courts within the Third Circuit have dismissiedgilarly barebonedvionell

allegations.See, e.gLangford v. Gloucester Twp. Police DeMo. 161023,2016 WL 7130912,

at *6 (D.N.J.Dec. 7, 2016) (dismissiridonell claim where plaintiff alleged only that the township
and police department “had paks and procedures of relying on uncorroborated statements, not
verifying facts, willfully disregarding the constitutional rights of New Jerséigens, arresting
citiens without probable cause, and failing to investigate cases. Such allegatioosd@iltify

any particular official statements, ordinances, regulations, or decisidnsntioant to a policy,

and also fails to mention the existence of previous, simdastdutional violations to show a

custom.”);Jacobs v. PalmeNo. 145797, 2015 WL 1033294, at *6 (E.D. Pa. Mar. 10, 2015)
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(finding that allegations regarding County’s failure to train, supervise, disciginirminate
officers regarding past similar violations of constitutional rights were insuffitbesiate donell

claim because the plaintiffs did not specify what exactly the custom or policthataallegedly
caused their injuries, did not identify the relevant municipal decision maker sisigoior that
policy, and have not alleged facts to show a pattern of similar violations by untraipeyees);

Collins v. Borough of TraineMNo. 137613,2014 WL 2978312, at *5 (E.D. Pa. July 2014)

(finding that complaint only plead conclusory allegations insufficient to stdtmall claim where

plaintiff alleged that “Defendants developed and maintained policies, practioesdpres and
customs exhibiting deliberate indifference to the Constitutional rigigsrsons . . . which caused

violations of Plaintiff's constitutional and other rights as aforesaiifijra v. Fynes No. 13

1677,2014 WL 716692, at *7 (E.D. Pa. Feb. 2814) (dismissindMonell claim finding that
plaintiff failed to include sufficiently specific allegations settingicatTownship policy or custom
or specific failure to train that led to the alleged violations of his constitltraghts)

The Complaint here is similarly bareboned as taMbeell claim. It pleads the following:

[T]he City of Chester was deliberately indifferen[t] to the Plaintiff's
constitutional rights when it failed to train, supervise, and discipline
its police officers. The City of Chester had [a] custom, policy, and
practice of allowing it[s] police officers to racially profile Afan
Americans, to falsify Affidavits of Probable Cause, and to charge its
citizens without probable cause and fail to supervise and discipline
them for their unconstitutional actions or omissions. (Compl. p. 4.)

20.  That Officer Waltman has a longgtory of racially profiling
young AfroAmerican males as criminals in Chester, Pennsylvania.
(Compl. 1 20.)

24.  That the City of Chester had a custom, policy, and practice
of failing to train, supervise, and discipline its police officers which
lead to Officer Bradley Waltman violating the Plaintiff's
constitutional and statutory rights. (Compl. § 24.)
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25.  Thatthe City of Chester allowed its police officers to racially
profile young AfreAmerican males in Chester, PA as criminals and
to violate their constitutional rights and this lead to Officer Bradley
Waltman violating the Plaintiff's constitutional rights when the
Plaintiff was racially profiled by Officer Waltman. (Comffl25.)

28.  That the City of Chester was “deliberately indifferent” to the
U.S. Constitutional rights of its citizens and allowed its police
officers to violate their constitutional rights as a result of its failure
to properly train, supervise, and discipline them. (Compl. § 28.)

Such allegations fail to pleaMonellclaim as Plaintiff neither identifies any particular
policy or custom, nor alleges that the policy or custom was approved by a policy makely Mere
pleading that the City knew of a need for training and supervision but failedqoedely provie
that training andsupervision does not meet the requisite pleadings standards. Rather, Plaintiff
must indicate in what manner that training or supervision was deficient anadaivonal training
and supervision would have prevented the harm. FuRkaentiff fails to identify the policymaker
or decisionmaker or, alternatively, to plead the existence of any pattern ofutesdl violations
that establish that the City knew of and exhibited deliberate indiffereneedsthe alleged racial
profiling by its officers.

Given this sparse pleading, | will dismiss th®nell claim against Defendant City of
Chester. However, because Plaintiff may be able to add sufficient factseta stiaim, the

dismissal will be without prejudice and with leaveataend.

2. State Law Claims

Defendant City of Chester next seeks to dismiss all of the state law claims against it as
barred by the Political Subdivision Tort Claims Act (“PSTCA"), 42 Pa.€ 841 et seq.

As noted above, Pennsylvania’s Political Subdivision Tort Claims AGTTA") states
that “[e]xcept as otherwise provided in this subchapter, no local agency shall befdiabhy

damages on account of any injury to a person or property caused by any act of the hoyabage
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an employee thereof or any other person.” 42 Pa. Cons8§®a41 This limitation extends to
an employee of a local agency to the extent his acts were within the scope of his aftitesor
Id. 8 8545.Immunity is abroga&d fornegligentacts falling into one of eight proscribed categories:
(1) vehicleliability ; (2) care, custody or control of personal property; (3) real property; (4) trees,
traffic controls and street lighting; (5) utility service facilities; (6) stre@tssidewalks; and (8)
care, custody or control of animald. § 8542(b).

Here, none of the state law claims fall within the above exceptions. Aagtydihese
claims shall be dismégd with prejudice.

3. Punitive Damages

Finally, the City of Chester seeks to dismiss Plaintiff's claims for punitive damages against

it. Punitive damages are not available against a municipality grid#83. SeeCity of Newport

v. Fact Concerts, Inc453 U.S. 247, 271 (1981).ikewise, punitive damges are not available

against a municipality under state laweingold v. Se. Pa. Transp. Auth., 488 A.2d 284, 293 (Pa.

Super. 1985)ff'd, 512 Pa. 567 (Pa. 1986)\ccordingly, | dismiss Plaintiff's request for punitive
damages with prejudice.

4. Conclusion as to City of Chester's Motion to Dismiss

In light of the foregoing, | willdismiss Plaintiff's state law claims against the City of
Chester with prejudice, but will dismiss Plaintifi&1983 claims against the City of Chester
without prejudice. Plaintiff may file an amended complaint that attempts to plead a plausible
Monell theory of liability against the City of Chester.

An appropriate Order follows.
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