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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID AND RENEE HENRY, CIVIL ACTION
individually and as guardians and parents
of S.J.K.H, a minor NO. 19-1115

V.

SCHOOL DISTRICT OF
PHILADELPHIA and DANIEL J.
LAZAR, in hisofficial and individual
capacities

MEMORANDUM RE: MOTION TO DISMISS

Baylson, J. Octaober 27, 2020

l. I ntroduction

The Henrys, on behalf of themselves and their daugBtdrK.H, (collectively,
“Plaintiffs’) have sue®.J.K.H.5 school district and principal for injuries stemming from a series
of serious attacks th&.J.K.H.faced at school. The School District of Philadelphia and &ani
Lazar ( District” and “Lazaf’ respectively; collectivelyDefendant$) have moved to dismiss nine
counts — Countdl through XI. ECF 11. These counts fall roughly into four categories:
(1) creation of a hostile education environmehtlEEE’) by failing to prevent bullies from
harassing S.J.K.Hhased on her sex/race/disaiely (2) discriminatory treatment based on her
sex/race/disabilies through disparate treatment, (B)e process claims of (a)state created
danger and (bMonell claim of the Districts policies or customs harming Plaintiffs, andt(f)
claims againstazar

The Court will address each of these categories in turn. For the reasons given below, the

Court will DENY DefendantsMotion to Dismiss as to Counltks V, VI, VII, and IX; GRANT it
1
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as to Counts lll, IV, and VIII by dismissing them without prejudice and with leave todatheir
complaint; and GRANT it as to Counts X andi¥i dismissing them with prejudice.

[. Factual Background

Assuming as true Plaintiffallegations,Plaintiffs are David and Renee HenHPéarents)
and their daughte8.J.KH. Am. Compl. {18, 4. S.J.K.H.is an AfricanAmerican female with
multiple disabilities. Id. at 118,9. She is a minoid. at4. As a result 05.J.K.H.s disabilities,
she is at a heightened risk from certain physical activities that might includiobié@g or choke
holds, as they could trigger serious harms such as blindness, strokes, otdledtfill.

S.J.K.H. prevously attended elementary school Atbert M. Greenfield School
(“Greenfield), a public schooln the District. Id. at 4. Parents havenformed Greenfielts
employees, includingazar, of S.J.K.H.s disabilities on several occasionigl. at §12. At her
school, S.J.K.Hparticipated in an Individualized Education Program, or IEP, which provides
supplemental learning support for students with specialized learning rideds{16.

S.J.K.H. hasbeen “physically abused, bullied, and harassdxy other students at
Greenfield. Id. at §23. One of these students is V.M., an Afridemerican femalevho was
adopted by Caucasian parentgd. at 121. V.M. bullied S.J.K.H. on numerous occasions
throughout the 2012018 school year, including threatening to slit her throat, taking her clothes
and lunch, punching her in the stomach, destroying her whiteboard eraser, leaving bruises on he
body, and causinper general fear and anxietyld. at 123. S.J.K.H. reported each of these
instances to Greenfield employees, but no one contacted Parents aboulidhatff24, 25.
When Parents learned of these incidents, they also reported them to Greenfiageespl
including S.J.K.H$ teachers andazar 1d. at 126. Lazarand the other school administrators did

little to stop V.M:s ongoing harassment of S.JK.Id. at §27.
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In the 20182019 school year, another student, Ni&gan bullying, harassing, and
physically abusing.J.KH. Id. at 28 N.S. is a Caucasian male student, who also has disabilities.
Id. at 1129, 35. N.S. also has an IEP, which requires him to have-to@me aide with him at
all times while at schoolld. at 30.

a. N.S! Attacks on S.J.K.H.

The Amended Complairdilegedfive times that N.S. attackeslJ.KH.

First Attack: On October 9, 2018, N.S. physically confronted.K.H.by either knocking
her down or grabbing her by the waist, which scared her and caused her to drop her lap&ip or tabl
Id. at §131. This occurred in front of their homeroom teacher and Mi&e. Id. The aide took
N.S. toLazars office and reported the everntl. Neither the teacher ntuazarcontacted Parents
about the incident and now deny that it happerdd.

Second Attack:On October 15, 2018, N.S. grabbed S.J.K.H. from behind and choked her

to the ground before or during their math clask. N.S. aide was not presentd. No one from
Greenfield reported this incident to Parents on that day, th®.lgk.H.later told Parents and her
Special Education teacher aboutld. Parents told.azarabout the first two attacks on October
16, 2018.1d. Lazardenied knowledge of them but said he would investigiate Two days after
that, S.J.K.Hwent to a prescheduled doctor’s appointment and told her doctor about the attacks.
Id. She also complained about persistent hip pin.

Third Attack: In music class o October 19, 2018, the instructor asked all the students to
go sit down on the carpetd. While doing so, N.SorcedS.J.K.H. dowrto the carped, pushed
her onto her stomach, then sat down on her stomé&th.The teacher did not intervendd.
Instead,N.S’ aidehad to struggle to get N.S. off of S.J.K.H., before taking hitratzars office.

Id. After overhearing the aide in the&zars office,S.J.K.H.5 homeroom teacher went to find
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S.J.K.H.and take her to the nuiseoffice, where5.J.K.H.received an ice packid. The nurse,
teachers, antazarall failed to call Parents to alert them of this inciddut.

Later that dayS.J.K.H.s Special Education teacher called Parents to inform them that
S.J.K.H. and N.S. wereanftestling; but did not tell her that.J.K.H. hadheeded the nursecare
Id. She told Parents to ke&uJ.K.H.away from N.S.Id. She also informed Parents that N.S.
would be moved to a new homeroom clakk. On October 21, 2018azaremailedParents and
said that'[w]e believe that the other child [N.S.] was playing out a fantasis head that carried

over to the real world” and that N.S. would be reassigned to another homeroonictlass.

Fourth Attack: The combined fifth grade class (including both N.S. &dlK.H.5
homeroom groups) went on a field trip to the Prince Theater on October 22,|1@0Before the
trip departeds.J.K.H.5s father spoke withazarand each of the three fifth grade tearshon the
trip to ensure tha®.J.K.H.would not be in danger around N.S. on the ttah. The three teachers
all assured him they would watch N.8l. But when the trip ended, and the students were back
at school and still in the schoolyard, N.SaekiedS.J.K.H.again. Id. He pushed her down to the
ground with his forearm across her neck, causing S.J.K.H.’s head to snap back anddiitragai
ground. Id. N.S! aide was not presentd.

One teacher ran up to get N.S. off®f).K.H Id. No one gaveS.J.K.H.any medical
attention; the teachers simply admonished her for not heading directly back to her clagdroom
The school did not contact Pareatsl never filed an official reportd.

When she came to pick her daughter up after scl®alK.H.5 mother heard about the
attack from several studenld. She went to go talk fcazar, or any other administrator, but could

not find them. Id.
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On October 23, 201&.J.K.H.5 father met with.azar 1d. Lazarassured him that N.S.
would receive new school start and stop times to make sure he would not be outside sahool whe
S.J.K.H.was coming or going to clasfd. The father requestia safety plan for his daughter, but
Lazarrefused to implement ondd.

Fifth Attack: On October 26, 202@&.J.K.H.and her father were waiting in line to buy
tickets for a school dance when N.S. came up behind her and put her in a chokh®ds!
aide was not present, and the scheekcurity personnel failed tosést S.J.K.H.or her father.

Id. The father managed to remove N.S. fisrd.K.H, but only after she had sustained marks on
her neck, could not breathe, and was generally hdrt Although Lazarwas only ten feet away
during this incident, he did nbelp, offer to call medical assistance, or suspend NLS

S.J.K.H.’ sfather called the police and filed a police reporinediately after the attackd.
S.J.K.H.5s mother caméo the school and tooR.J.K.H.to the hospital.Id. N.S. mother, who
was present for the attack, elected to keep N.S. home for the next twoondeksown intiative
Id.

b. Aftermath of the Attacks

Followingthe attacks, Parents made multiple complaints regarding harassrSehoH.
to the District and the administrasonf Greenfield.ld. at 132. On October 29, 2018, Parents met
with Lazarand requested that Greenfield provide a-on®ne aide forS.J.K.H.to ensure her
safety, as well as transferring N.S. to another schioblat 934. Lazarreplied ‘absolutely nct
to the requestsld.

When the District investigated the attacks, it relied solelyLamar to conduct the

investigation.Id. at 35. Lazardid not compile any teacher witness reports of the incidedts.
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Lazars report, which the District shared with Parents on November 6, 2018, found.8iat
attacks wera “manifestation of his disability. Id.

At one point, on November 7, 2018, a stranger approashel.H.when she was in the
hall of the school after cello practice and tbkt “l am sorry [] what happened to you, | heard.
Id. at 37 (brackets in original). This interaction was not in the presence of any otheoradult
school employee and gave S.J.K.H. nightmarés.

Parents met withazarand other District representadss, including a liaison for the Special
Education Administrator for the district, over the next two montlds.at 138, 40, 42Lazar
continued to refuse to provide a safety planSar.K.H. Id. at 1138, 42.

On or around January 23, 201%zartold Parents that N.S. was no longer a student at
Greenfield. Id. at 144. The next day$.J.K.H.suffered a minstroke episode, and she did not
return to school on a futime basis through the end of that school yelar.at 145. Instead,
Parents withcew her from Greenfield and enrolled her at a cyber charter sclibalt 146. At
some point following the fifth attacl§.J.K.H.s doctor diagnosed her with Post Traumatic Stress
Disorderstemmingfrom N.S. unprovoked attacksld. at {31.

[1. Procedural History

Plaintiffs filed their initial complaint against Defendants on March 18, 2019. ECF 1. The
Court, however, granted Defenddarftsst motion to dismiss the claim, ECF 3, by dismissing most
of the claims without prejudice until the pasgtiead proceeded through the proper administrative
process. ECF 6. The parties have since done so, and Plaintiffs filed their amendethtompla

July 8, 2020. ECF 8.
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Presently before the Court is Defendamt®tion to Dismiss Counts Il throughl, filed
July 22, 2020. ECF 11. Plaintiffs responded in opposition to the motion on August 10, 2020. ECF
14. Defendants have not filed a reply brief.

V. Legal Standard

In considering a motion to dismiss undeule 12(B(6), the Court‘accept[s] allfactual
allegations as true [and] construe[s] the complaint in the light most favoraltle maintiff”

Warren Gen. Hosp. v. Amgen, Inc., 643 F.3d 77, 84 (3d Cir. A@it&)ynal quotation marks and

citations omitted).“To survive a motion to dismisa,complaint must contain sufficient factual

matter, accepted as true, state a claim for relief that is plausible on its fdcéshcroft v. Igbal

556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

Although a court must accept all factual allegations contained in a congdaiue that
requirement does not apply to legal conclusions; therefore, pleadings must include factual
allegations to support the legal claims assertgdal, 556 U.S. at 678, 684.Threadbare recitals
of the elements of a cause of action, supported by mere conclusory statements, dicedtlsuf

at 678 (citingTwombly, 550 U.S. at 555)seealsoPhillips v. Cty. of Allegheny, 515 F.3d 224,

232 (3d Cir. 2008jciting Twombly, 550 U.S. at 556 n)3“We caution that without some factual
allegation in the complaint, a claimant cannot satisfy the requirement that heppsite not
only ‘fair notice; but also thégrounds’ on which the claim resty. Accordingly, to swive a
motion to dismiss, a plaintiff must pleddactual content that allows the court to draw the
reasonablénferencethat the defendant is liable for the misconduct all€géghbal, 556 U.S. at
678(citing Twombly, 550 U.S. at 556

V. Discussion

Defendats have moved to dismiss ten of Plaintif&ven claims:
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I.  Appeal of thestate administrative agency decis{pnesent motion does not
address this claim)
II.  Creation of an HEE through sexual harassment;
lll.  Creation of atHEE through racial discrimination;
IV.  Creation of an HEE through disability harassment;
V. Disability discrimination through disparate treatment
VI.  Race discrimination through disparateatmertt
VIl.  Sexual discrimination through disparateatment
VIIl.  Statecreated dnger injuries under the Fourteenth Amendment;
IX.  Denial of due process under the Fourteenth Amendment;
X.  Willful misconduct; and

XI.  Negligent Infliction of Emotional Distress.

Thechallengectlaims fall into four categories: creation of an HEBunts 114V,
against District);discrimination through disparate treatment (Count¥N/-against District);
constitutional claimgCounts VIII and IX, against all defendantaind state tort claim&ounts
X and Xl,against Lazgr The Court will address each of thas¢urn.

a. Creation of an HEE (Countbk-1V)

An HEE claim arises where a student faces harassatesthool“that is so severe,
pervasive, and objectively offensive, and that so undermines and detracts fromtithe vic
educational experience, that the victim students are effectively denied egesak @0 an

institution's resources and opportunitiesKatchur v. Thomas Jefferson Univ., 354 F. Supp. 3d

655, 66364 (E.D. Pa.2019) (Baylson, J.) (citations omitted). Plaintiffs contend $hatkK.H.

faced exénsive bullying based on her sex, race, and disability. They also contend that Defendants
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failure to prevent that bullying created an HEE. For the reasons outlined belovguitien
DENY Defendantsmotion to dismiss Count I, but will DISMISS Counts Ill and IV without
prejudice with leave to amend.

i. SexBased HEE

For Plaintiffs claim for creation of an HEE for séxased discrimination to survive, the
pleadings muséallege that an appropriate representative of a federally funded school had actu
knowledge of severe sexased harassment but acted Wikliberate indifferenceto it, such that

the harassmerfeffectively barred the victins access to an educational opportunity or behefit.

SeeRoe v. Penn. State Univ., Civ. Act. No-2842, 2019 WI1652527, at *45 (E.D. Pa. Feb. 15,

2019) (Kelly, J.) (quoting Hill v. Cundiff, 797 F.3d 948, 970 (11th Cir. 2015)).

Defendants argue th&tJ.K.H.s harassment was not sexual in nature, DBfsat 15, and
that“the District respondedppropriately,i.e. was not deliberately indifferentd. at 16. But, as
Defendants concedinesearguments are faghtensive andire not appropriate at this phase of the
litigation. See, e.g., DefsBr. at 13 (sexual discriminatichrequires @more intensive factual

analysig’) (quotingAndrews v. City of Phila., 895 F.2d 1469, 1482 n.2 (3d Cir. 199pintiffs

assertllegationsuipon which a reasonable factfinder could find each element of the claim satisfied
such as discussions about Nl&ing” and having &fantasy about S.J.K.H.These arsufficient

to survive the motion to dismissThe Court will DENY Defendantsmotion to dismiss as to
Countll.

ii. RaceBasedand DisabilityBased HEE

Race and disabilitybasedHEE claimseach follow similar tests as sbased HEE claims,
including the requirement that the discrimination in questiohbased oh that protected trait.

See CabreaDiaz v. Penn Kidder Campus Jim Thorpe Sch. Dist., Civ. Act. Ni8-3192, 2010
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WL 5818289, at *8, *11 (M.D. Pa. Aug. 9, 2010). Defendants poititisomportant distinction
while Plaintiffs allege facts that could support a conclusion ofnsetivated harassment, they
failed to allege anyindicating that harassment was based on S.J&.tdce o disability. In
alleging racebased discrimination, Plaintiffs assert only th€tS.’ conduct was motived by the
fact that S.J.K.H. is African Americdn Am. Compl. at 68. Plaintiffs’ conclusion cannot stand
alone without factual allegationdwombly, 550 U.S. at 570And Plaintiffs make no allegation
that N.S. bullying of S.JK.H. stemmed from her disabilities, only that the harms were more
significant as a result. It is not enough to allege that the victim was etisabtl harassed, the
harassment itself must Beased oh that disability. CabreaDiaz, 2010 WL 5818289, atl4.
Without any factual allegations underscoring tisaf.K.H. suffered from an HEE through
harassmenibased orher race or disability, the Countill DISMISS Counts Il and Mwvithout
prejudice and with leave to amend

b. Discrimination through Disparafereatmeni{Counts VVII)

Plaintiffs also claim that District discriminated agaiisi.K.H.based on her sex, race, and
disabilities.

To plead a prima facie case of disparate treatment in an educational setting, a
plaintiff must allege that(1) he is a member of a protected class; (2) he suffered
an adverse action at the hands of the defendants pubsuit of s education;

(3) he is qualified to continueidpursuit of s education; and (4) he was treated
differently from similarly situated students who are not members of a protected
class’

David v. Neumann Univ., 177 F. Supp. 2d 920, 929 (E.D. Pa. 2016) (Robreno, J.) (citation

omitted). Whether for sex race, or disaldity -based discrimination, a showing that gieintiff
was treated differently than“aimilarly situated studentcreates an inference that the defendant

acted with discriminatory intenSee, e.qg.id. (racebased)Mahan v. City of Phila., 296 F. Spp

10



Case 2:19-cv-01115-MMB Document 15 Filed 10/27/20 Page 11 of 18

3d 712, 719 (E.D. Pa. 2017) (Rufe, J.) (based);Jackson v. Planco, 660 F. Supp. 2d 562577

78 (E.D. Pa. 2002) (Dalzell, J.) (disabilinased).

For each of the disparate treatment claibefendants argue that plaintiffs failed to
identify a substatially similar individual against whor.J.K.H.s treatment can be measured.
Defs! Br. at 19-20, 22, 23.They argue tha®laintiffs’ proposed point of comparisoN,S.,is not
a substantially similar individual becausdS was the harasser aBdKH wasthe victim; the
two have"profoundly different types of disabiliti€¢sand N.S, unlike S.J.K.H, had his schedule
changed in response to his attadks at 19-20. But Plaintiffscanmaintain that N.S. is a similarly
situated individual on each claitiney have alleged facts to support the conclusion that Defendants
accommodated a male student but not a female student; a White student but not tu@éatk s
and a student with one set of disabilities but not a student with another set of @isabilit

To survivea motion to dismiss, Plaintiffs need orlgllege facts sufficient tonake

plausiblethe existence of... similarly situated partie’s Borrell v. BloomberdJniv., 955F. Supp.

2d 390, 405 (M.D. Pa. 2013) (quoting Perano v. Twp. of Tilden, 423 FxA8#, 238 (3d Cir.

2011)) (emphasis addetl) They have done so. The Court will DENY Defendantstion to

dismiss Counts WWAI.

1 Although N.S. is also disabled, he has different disabilities $haulKH. Defendants allegedly
discriminated again§.J.K.H.based on her specific disabilitis®N.S.can be treated as a relevant
“similarly situated individudlfor that disparate treatment analysee, e.g. Mingus v. Butler
591 F.3d 474, 483 (6th Cir. 2010) (disparate treatment anabysiaclude ‘dther prisoners with
different disabilities).
2 It is appropriate to postpone a findhactintensive inquiy” into “whether an individual is
‘similarly situatedto another individudluntil after the motion to dismisgd. (citations omittedl
The Court will forgo making that final, faattensive determination here.

11
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c. Constitutional Claims (Counts VIII an&)

i. StateCreated Danger

Plaintiffs allege that Defendants, as government actors, created a dangerKad. by
permittingN.S.to continue attacking her, in violation of her substantive due process rights under
the Fourteenth Amendment. PIBr. at 19-20.

A school may be liable for injuries to a student under the Fourteenth Amendment where

the school creates or enhances a danger to the stiidémbrrow v. Balaski, 719 F.3d 160, 177

(3d Cir. 2013). A successftsgtatecreated dangeiclaim requires that the plaintiff show (there
was a foreseeable and fairly direct harm that occurreil{@yving a state actor behavirigiith a
degree of culpability that shocks the conscién®to a party in a qualifying relationship with
the stateand (4)*a state actor affirmatively used his or her authority in a way that created a danger
to the citizen or that rendered the citizen more vulnerable to danger than hizdetim@tsacted at
all.” 1d.

Defendants claim that Plaintiffs fail the fourth prdngndicatingno “affirmative act that
created a danger f@.J.KH. Defs! Br. at 25. In response, Plaintiffs point to three proposed
actions from the Amended Complaintiallowing” N.S. to be on campus without his aide,
“leaving’ S.J.K.H.without medical or parental assistance after attackglmwing’ a stranger to
approach S.J.K.Hvhen she was alone at school. 'ABs. at 15. But their verb choice belies the
passivity of the actions in questioNone of Plaintiffs referenced actions aadfirmativeacts. A
schools inaction or insufficient action cannot provide aibdor damages under a stateated
danger theoryMorrow, 719 F.3d at 178'[W]e decline to hold that a schoslalleged failure to
enforce a disciplinary policy is equivalent to an affirmative act under tbenestances herg.

The Court will thereore DISMISS Count VIII without prejudice and with leave to amend.

12
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ii.  Monell Claim
Plaintiffs have also brought a claim undg& U.S.C.8 1983 alleging that Defendants
unconstitutionally deprived S.J.K.H. of her due process rights. Am. Compl. at § 112.
A Monell claim attributes liability to a governmental agency for its employ@etations

of the plaintiffs protected federal rights. Robinson v. Fair Acres. Geriatric Ctr., 722 Fx App

194, 19798 (3rd Cir. 2018). While a plaintiff must typically indie that her injury stems from
“action taken pursuant to a municipal policy or custdmthird category dfonell claim permits
recovery of damages based on the absence or inadequacy of government fublati@98. These
claims require that the plaintiffs allege tlaagovernment policymaker

has failed to act affirmatively at ajthough]the need to take some action to control

the agents of the government is so obvious, and the inadequacy of existiiug prac

so likely to result in the violation of constitutional rights, that the policymaker can
reasonably be said to have been deliberately indifferent to the need.

Id. (alteration in originalquotingNatale v. Camden Cty. Corr. Facility, 318 F.3d 575, 584 (3d
Cir. 2003)).

Plaintiffs have made such a claim hemegardingDefendants allegedly insufficient
response to N.Sattacks The Court will deferuling on questions of obviousness, adequacy of
response, and reasonablengbsre Plaintiffs have ajed some facts which, if proven, could lead
to those conclusions. Viewing the allegations in the light most favorable to theawng party,
Plaintiffs have met their burden for a failttieeact claim undeMonell. The Court willDENY

Defendantsmotion as it pertains to Count IX.

31t is not sufficient to makéconclusory references tdolicy and/or custorii to survive a
motion to dismissld. The Court finds that Plaintiffs failed to plead a policy or custom under
the first two theories dflonell liability described irRobinson.

13
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d. State Tort Claims (Counts X and XI)

Plaintiffs next claim thatazarcommitted two state law torts: willful misconduct resulting
in injury to S.J.K.H. (Count X) and Negligent Infliction of Emotional Distress ag&kK.H's
father (NIED,” Count XI). Lazar contends that, as a government employee, he enjoys immunity
from these claims.

i.  Willful Misconduct

A government employee, while acting within the scope of his authority, generally enjoys
official immunity to the same eait as hisemploying local agenéywould. 42 Pa. C.S. 88541,
8545. That immunity, however, does not bar liability where the empleyaet constituted a
crime, actual fraud, actual malice or willful miscondudd. at 88550.

Plaintiffs allege that Lazas decisions to keep S.J.K.H in the same classroom as N.S. and
V.M. constituted willful misconduct and, therefore, that official immunity does notdshestar
from Count X. But to prove that Lazar committed willful misconduct, Plairtifisist establish
that the actor desired to bring about the result that followed, or at least it vgtensially certain

to follow, i.e., specific intent Bright v. Westmorelanfty., 443 F.3d 276, 287 (3d Cir. 2006)

(quoting Robbins v. Cumberland Cty. Children & Youth Servs., 802 A.2d 1239, 1253 (Pa.

Commw. Ct. 2002))Plaintiffs do not akge that Lazdrdesired to harm S.J.K.H., but rather that

he “was aware that it was substantially certatimat she would be hurt through his failure to
separate 3.K.H. Am. Compl. at 1916-117. Even where a government emplo§lgewingly

and deliberately disregarded a known figkat does not constitute the requisite specific intent
that the harm come to pasBright, 443 F.3d at 287. Instead, an alleged failure to counteract a

known risk constitutes reckless behavior, not willful misconduct, and the emploged still

14
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be entitled to immunity. 1d. The Court finds that official immunity precludes a finding of liability
for Lazar undeCount Xand will DISMISSit with prejudice and withoueave to amend.

il Negligent Infliction of Emotional Distress

In Count X|, Plaintiffs allege that Lazar committed NIED against S.J.}s.Fatherduring
the fifth attack as Lazdis inaction caused her fathersiaffer emotional harm from witnessing the

attack on his daughter firsthand. In support, Plaintiffs rely on Toney v. Chester County IHospita

36 A.3d 83 (Pa. 2011Baer, J.).They argue that there is a special relationship between Lazar and
S.J.K.H.s father, as a principal and the parent of student with disabilities, sufficient to sappor
finding of NIED even in the absence of physical impact on the father.

As a preliminary matterhe Toneyopinion on which Plaintiffs rely wasne insupport of

affrmance Justice Baer wrote for half of an evenly divided court. MDB v. Punxsutawney

Christian Sch., 386 F. Supp. 3d 565, 593 (W.D. Pa. 2019) (discuksimey). Therefore the
opinion holds persuasive, albeit not binding, authority on Pennsylvanialdawihe Court will
treat it as such here.

Justice Baés opinion stated that Pennsylvania law recognizes NIED claims even in the
absence of a physical impact on the victim in limited circumstances Wihere exists a special
relationship where it is foregable that a breach of the relevant duty would result in emotional
harm so extreme that a reasonable person should not be expected to endure the rese#igtig dist
Toney, 36 A.3d at 84. There, the relationship in question wad#tateerobstetricias and their
patient, a soome-be mother.ld. at 85.

SinceToney, however, courts have largely declined to expand“gpsgcial relationship

theory of NIED outside thénarrow grounds of the medical contextsee Kling v. Univ. of

Pittsburgh Med. CtrCiv. Act. No. 2:18cv-01368MJH, 2020 WL 4218004, at *2 (E.D. Pa. July
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23, 2020) (Horan, J.xiting Hershman vMuhlenberg Coll, 17 F. Supp. 3d 454 (E.D. P@14)

(Stengel, J)) with a second narrow category existing between adoption agencies and adoptive

parents. SeeHershman 17 F. Supp. 3at 460 (citingMadison v. Bethanna, Inc., Civ. Act. No.

1201330, 2012 WL 1867459 (E.D. Pa. May 23, 2012) (Buckwalter, JTese“spedal
relationships’arise where a party has duty to take care of the feelings’ dhe purported victim.
MDB, 386 F. Supp. 3d at 594.

It is unclear whether Pennsylvania would recognize the duty that Plaintiffs propose.
“[A] bsentspecial circumstances ., the Pennsylvania courts would not extend liability for the
NIED tort to a case involving a relationship between a school and its studdntPlaintiffs,
however, allegespecialcircumstances arising from S.J.K.sidisabilities such that the ool
may have a special duty to protect the emotional-lehg of theparentsvho entrust the school
to take care of their vulnerable chfldThesecouldbe sufficient for this Court to conclude that a
special relationship exists for this claim

The Court, howeverdeclinesto rule on whether Plaintiffs have pleaded a sufficient
“special relationshipto sustain an NIED claimnder_Toneyhere, based on Lazardispositive
reliance on official immunity.

Official immunity bars negligence claimstemming fromnine enumeratedategories
against government agencied2 Pa. C.S. 8542. These categories are vehicle liability; care,

custody, or control of personal property; real property; trees, traffic controls, aetliginéng;

4 Although Madison limited its holding to the adoption agency-adoptive parents relationship,
2012 WL 1867459 at *12, Plaintiffs that Lazar may have owed a special duty to a disabled
student’'sparents, even if not to the student herself, based on the high level of trust required in
the relationship.
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utility service facilities; streets; sidewalks; care, custody, or control of aniaralssexual abuse.
Id.

This immunity applies with equal force to claims against government employees for
actions within their dutiesld. at 88545. “If an act doesot fall into one of these enumerated
categories, a local agency and its employees are immune from liability for tiaene act’

McKay v. Krimmel Civ. Act. No. 162112 2020 WL 1479133, at * (E.D. Pa. Mar. 25, 2020)

(Pratter, J.) This includes NIP claims. SeeVega v. Columbia Borough, Civ. Act. No. @8-

05932, 2009 WL 2143549, at *5 (E.D. Pa. July 15, 2009) (Golden, J.) (collecting cases dismissing

NIED); see als®iJoseph v. City of Phila., 947 F. Supp. 834,-8¥B(E.D. Pa. 1996) (Brody, J.)
(Officials are*immune from suit on the basis of negligence and negligent infliction of emotional
distress under § 8545.”

Because PlaintiffsNIED claim does not fall under the nine enumerated exceptions to
immunity under 8542(b), Lazar is immune to Count;Xhe Court need not determine whether
S.J.K.H.’s father and Lazar had a qualifying “special relationship” suffictestistain an NIED
claimunderToney The Court will DISMISS Count Mwith prejudice and without leave to amend.

VI. Conclusion

For the reasons set forth above, Defendavitgion to Dismiss is GRANTED in part and
DENIED in part as follows:
e DENIED as to Counts I, V, VI, VII, and IX;
e GRANTED, without prejudice and with leave to amend, as Counts llI, IV, and
VIII;
e GRANTED, withprejudice, as to Counts X and XI.

An appropriate Order follows.
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