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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROMA CONCRETE CORP.,
CIVIL ACTION
V.
NO. 19-1123
PENSION ASSOCIATES

MEMORANDUM RE: MOTION TO DISMISS

Baylson, J. August 6, 2019
l. Introduction

Plaintiff, Roma Concrete Corporation (“Roma’alleges that Defendant Pension
Associatesis liable for failing to lawfully fulfill its role aghe Third Party Administrator and
actuary for Roma’s Defined Benefit PI&DB Plan”). Roma’'sAmended Complaint arises from
Defendant’s alleged material misrepresentations and calculation errerts and accountings
involving the DB Plan, which allegedly caused a shortfall in benefits irsexdfe$400,000. (ECF
10, “Am. Compl.” 1§ 2223, 27.) The AmendedComplaint alleges three Coun(%) professional
negligence; (2) breach of contract; and (3) breach of fiduciary duty.

Presently before this Court is Defendant’s Motion to Dismis€alints of theAmended
Complaintpursuant td-edeal Rule of Civil Procedure 12(b)(6). For the reasons discussed below,
the Motion to Disnss iSDENIED.

. Factual Background and Procedural History
The Court provided a detailed summary of the factual allegatioits @pinion granting

Defendant’s Motion to Dismiss the original Complaanthout prejudice, and with leave to amend
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(ECF 8, “June 3 Opinion” at-B.)}! As the Amended Complaint does set forth any new factual
allegations, the Court does not repeat the factual background here.

Roma and Robert D. ScarduZgitscarduzio”) one of Roma’s owners, filed the original
Complaint in this case on October 10, 2QE€F 1, Notice of Removal Ex. A Defendant filed
a Notice of Removal in this Court on March 18, 2019, allegingrsity jurisdiction pursuant to
28 U.S.C. § 1332(a)(XECF 1).

On March 28, 2019, Defendant filed a Motion to Dismiss the original Complaint under
Rule 12(b)(6) (ECF 3). The Motion to Dismiss contended that Scarduzio’s claimsesgooil
negligence, breach of contract, and breach of fiduciary-@aynts I, I, and Illwere preempted
by theEmployee Retirement Income Security Act of 1974 (“ERISATY. &t 9-12.) Romaand
Scarduzidfiled a Response to the Motion on April 25, 2019 (ECF 7). The Court agreed with
Defendant that Scarduzio’s claims were preempted by ERISA and grhatdtbtion “without
prejudice, and with leave to amend to bring Scarduzio’s claims exclusively undek.ERI8ne
3 Opinion at 15.) As “Defendant d[id] not argue that Roma’s claims in the same Qoerdp
preempted[,]” “the Court d[id] not reach any conclusions on the issue of preemptionasds R
claims.” (d. at 5, 15.)

On June 122019, Roma filed an Amended ComplaiBCF 10). Rather than amend the
Complaint to bring Scarduzio’s claims under ERIS®gmaremoved Scarduzio as a named
Plaintiff and alleged the same Counts only on behalf of Roma. Defendant filedtém Metion
to Dismiss all Counts of the Amended Complaint on June 26, 2019 (ECF 11, “Mot.”). Defendant

argues that the claims are preempted by ERISA, just as Defendant argued itidhgdv/@ismiss

! The June 3 Opinion is available at Roma Concrete Corp. v. Pension Assocs., No. 9-1123,
F. Supp. 3d---, 2019 WL 2343640 (E.D. Pa. June 3, 2019) (Baylson, J.).
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“the identical state law claims of Robert Scarduzio” in the original Compléchtat 2 n.1.)Roma
filed a Response in opposition on July 9, 2019 (ECF 12, “Resp.”), arguing that the Motion to
Dismiss must be denied pursuant to Federal Rule of Civil Procedure 12(g)(2), &nd tha
alternatively, Roma’slaims are not pempted by ERISA. Id. at 6-10.) Defendant filed a Reply
in support of the Motion on Jul19, 2019 (ECF 13, “Rep.”). The Reply contends that Rule
12(g)(2) does not preclude the Motion to Dismiss because judges in this Distegbéranitted
successive &e 12(b)(6) motions. Id. at 2.) Defendanalsoreiterates thaRoma’sclaims are
preempted by ERISA, referencing the June 3 Opinion in supddrtat @2-5.)
[I1. Legal Standard

In considering a motion to dismiss under Rule 12(b}@®, Court*accepis] all factual

allegations as true [and] constfsiethe complaint in the light most favorable to the plairitiff.

Warren Gen. Hosp. v. Amgen, Inc., 643 F.3d 77, 84 (3d Cir. 20ite)rfal quotatio marks and

citations omitted).“To survive a motion to dismiss, a complaint must contain sufficient factual

matter, accepted as true, to ‘state a claim for relief that is plausible on it% fasbcroft v. Igbal

556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

The Court inlgbal explained that, although a court must accept as true all of the factual
allegations contained in a complaint, that requirement does not apply to legalscoms|
therefore, pleadings must include factual allegations to support the leigad elsserted.Igbal,

556 U.Sat 678, 684. “Threadbare recitals of the elements of a cause of action, suppantze by
conclusory statements, do not sufficdd. at 678 (citingTwombly, 550 U.S. at 555)seealso

Phillips v.Cty. of Allegheny 515 F.3d 224, 232 (3d Cir. 200@jting Twombly, 550 U.S. at 556

n.3) (“We caution that without some factual allegation in the complaint, a claimantcsatrsfy

the requirement that he or she provide not only ‘fair notice,” but also the ‘grounds’ cm tivhi



claim rests). Accordingly, to survive a motion to dismiss, a plaintiff must plead “fdctoatent
that allows the court to draw the reasonable inference that the defendsoleifoli the misconduct
alleged.” Igbal, 556 U.S. at 678 (citing Twombly, 550 U.S. at 556).

V.  Discussion

As discussed above, Defendant moves to dismisshede Countsof the Amended
Complaint undeRule 12(b)(6) on the grounds that these claims are preempted by ERISA.
at 5-7; Rep. at 35.) Romacontends that the Motion is procedurally barred by Rule 12(g)(2)
because Defendant raises arguments that coulddegvasserted inheprior Motion to Dismiss.
(Resp. at 67.) The Court agrees witRomaand concludes that the Motion must denied
pursuant to Rule 12(g)(2).

A. Federal Ruleof Civil Procedure 12(g)(2)

Rule 12(g)(2) imposes the following restrictions on filing successive motionsruosgi
under Rule 12(b)(6): “Except as provided in Rule 12(h)(2) or (3), a party that makes a motio
under [Rule 12] must not make another motion under [Rule 12] raising a defense or objection that
was available to the party but omitted from its earlier motion.” Fed. R. Civ. P(2R(d) Rule
12(b)(6) motion to dismiss does not fall within the Rule 12(h)(2) or (3) exceptiRer.eyse v.

Bank of Am. Nat'l Ass’n 804 F.3d 316, 3221 (3d Cir. 2015) (noting thanotions to dismiss

under Rule 12(b)(6) “plainly” do not fall within the Rule 12(h)(2) exception, and that Rulg3p(h)
covers motions to dismiss under Rule 12(b)(1), not motions under Rule 12(b)(6)).

Known as the “consolidation rule,” Rule 12(g)(2) “is intended ‘to eliminate unnegessa
delay at the pleading stage’ by encouraging ‘the presentation of an omniarsmer motion in
which the defendant advances every available Rule 12 defense’ simultaneouslythather

‘interposing these defenses and objections in a piecemeal fashidnat 320(citation omitted).



This “procedural bar . . . covers all motions to dismiss for failurtate a claim, regardless of the
grounds asserted.”ld. at 32122 (holding that the district court erred in considerithg
defendant’s successive motion to dismiss because the defendant could havedadiy iits
statutory standing argument in thegbamial motion, which raised a collateral estoppel challenge).
The Third Circuit has stated that “[a] district court’s decision to consider @essize Rule
12(b)(6) motion to dismiss is usually harmless, even if it technically violates1R2(g)(2).” Id.
at 321. That said, the Third Circuit has encouraged “stringent application of Rul@)2¢ox
has“emphasize[d] that district courts should enforce Rule 12(g)(2) even if tHenref&d do so is
not a ground for reversal.ld. at 322 n.5.
B. Application

Here, Romaargues thaDefendant’s Motion is procedurally barred BRule 12(g)(2)
because Defendanbwld have challenged Roma’s claims in its first Motion to DismiBesp. at
6—7.) Defendantwithout citing any precedential judicial authority, contends that becaugesjud
in this District have considereguccessiveRule 12(b)(6) motions, this Court ay address
Defendant’s argumenthatRoma’s claims, “just like Mr. Scarduzio’s claims,” are preempted by
ERISA. (Rep. at 2-3.)

As Defendant notes, there has been a “split[]” between judges in this Disgyarding
“how to handle aerialRule 12(b)(§ motion that raises a failure to state a claim objection that
was available to the defendant but omitted from an earlier 12(b)(6) motiom.” #R2) (quoting

Knopick v. UBS Fin. Servs., Inc., 121 F. Supp. 3d 444, 455 n.10 (E.D. Pa. 2015) (Pappert, J.)

(quotingNegron v. Sch. Dist. of Phila., 994 F. Sugp.663, 666 (E.D. Pa. 2014) (Yohn, J.))

However, Defendant fails to recognize thhe district courtdecisionsthat Defendant cites

reflecting this “split” preceded the Third Circuit's precedentjih@mn in Leyse In Leyse the




Third Circuit held that the district court’s consideration of a successive Rudg@2fotion was
erroralbeit, harmless errebecause the motion was procedurally barred by Rule 12(gH28.
Leyse 804 F.3d at 32122. The Court is not aware of any precedential judicial decisions
suggesting that this Court may considsuacessiv&ule 12(b)(6) motion that asserts challenges
thatcould have been included in a privule 12(b)(6)motion.

While judges in this District have concluded that Rule 12(g)(2) does not applg @wher
plaintiff files an amended complaint containing new factual allegations, that isencagk here.

SeeKroger Co. v. New Enter. Stone & Lime Co., No-&#01541, 2018VL 4615955, at *2 n.12

(E.D. Pa. Sept. 25, 2018) (Rufe, J.) (“[W]hen a plaintiff’'s amended complaint containschea fa
averments, Rule 12(g)(2) does not apply and defendants are entitled to challengetivéhRule

12(b)(6) motion.”);but seeSourowelis v. City of Phila. 246 F. Supp. 3d 1058, 1076 (E.D. Pa.

2017) (Robreno, J.) (“[F]Jiling an amended complaint does not affect Rule 12(g)’s prohibition
against successive motions to dismiss.”). Here, the Amended Complaint dasgeatny new

facts o claims Rather, the Amended Complagtntains the same “verbatim allegations” as the
original Complaint and “identical claims.SéeMot. at 7 n.3.)

Accordingly, the Court concludes that Rule 12(g)(2) procedurally bars Defendant’s
successive Motion tDismiss because Defendant could have easily argued that ERISA preempted
both Scarduzio and Roma’s claims in the prior Motion. In fact, Defendastrciey of the same
cases in the instant Motion as in the first Motion, and Defendant contends thautiis @tionale
in granting the first Motion to Dismiss “the identical claims asserted by Robedu2aa . . .

applies here.” 1fl.) Therefore Defendant’s Motion to Dismiss will be denied.



V. Conclusion
Defendant’s Motion to Dismiss will bdenied

An appropriate Order follows.
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